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DECISIONS 


THE PUBLIC LANDS. 


| PRACTICE—HEARINGS—BURDEN OF PROOF. 
J OHN W. ‘HorrMman. 


ie The janiuliction of ne local office over a case is not je pei by. the fact that it comes: 


before such office. on an order for a hearing issued by the DOpareme nt or the Gen Be 


eral Land Office, 
In proceeding against an sate on a sdesiar dae report. the praen of probe is upon . 


the government, and such mopart: is not competent evidence to be considered On 9°" 


aaa vee gment. 


Secretary Lamar to Commissioner Sparks, Tuly 6, 1886, 


On the 27th of May, 1881, J ohn Ww. Hoffman made homestead cae ne ; 
- of the S. E. 4 of Sec. 5, T. 122 N., RB. 63 W., 5th P.M. Aberdeen district, 


. Dakota. After due notice he roads final proof, April 22, 1882 , Showing _ 
that he was a single man, twenty- three years of age, a een of the. 


| United States, and in all other respects qualified to make homestead 
entry; that he settled upon the land July 25th, and took up his resi- 


dence thereon October 1, 1881, and resided there continuously until date © 
-of ‘final proof; that his idiprovement= consisted of nine acres of land 
broken and cropped to oats; a frame house ten by twelve feet, consti- 
tuting a comfortable residence; and a wel eae total value of said i im- 
provements being $80.00. | : | 
~- On November 27, 1883—one year and seven Siiontne after final proof 
and payment had on received by the local officers—Thomas W: Jay- | 
cox, a special agent of your office, reported said entry fraudulent. 
whereupon your Office, by letter of May 9, 1884, directed as follows: 


+ Action on said entry is. suspended, subject to the final determination 


| upon the hearing which you will hold at a time to be fixed after consult- - 
ation with the special agent, to enable him to appear and present’ tes- 


_ timony on the part of the government, and at which the entryman will | 
be allowed full opportunity to defend the very of ne claim. issue a 
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ae due notice of the nearing? a inform. the ean of the anes ‘and Te 
tow ‘substance of the special agent’s report, as above set forth, advising him | 
that in. default of an io ee at pee peorne his lee will be naaly aus 


canceled. , oe ee 
“Hearing was had August 12, , 1884, | The alg witness for the govern- es ae 


ca ment was special agent. Je aycox, who testified as follows: ham 
On the 27th of October last. I visited the claim of J ohn w. Hoffman, E 


- and found a board shanty ten by twelve feet, and about. forty. acres of 
ee breaking; the total value of improvements on the claim were aboutone 
hundred and fifty dollars. I know-nothing about the residence of the 
ee claimant on his claim only as I was told by: settlers living near there = © 

ie ae ay TL have'made all the effort possible to obtain witnesses. to’ testify Seok: 


in the case, but in every instance they have refused to attend because of ea: 
threats that had been made against their persons aud property 2) 60. 2 
The witness stated to me the names of parties who told him of- ‘iliese a 


| threats, but I have no reason to think that Mr. Hoffman had anything 8 


todo with it. Mr. Hoffman was 3 not, ycertainly, one of the la named ote 
_ tome. | . be re 


en Upon this, counsel for claimant, moved to dismiss the ntdcdeditig gs, 0 on = a 
the ground that the government had failed to establish the allegations A: 


. of the complaint. The register and receiver sustained the motion, dis: ae 
te missed the case, and reported :to your office their action in the matter, = 


| Your office, on May 1, 1885, after reciting the facts os the an ae co : : 


~~ that the action ‘of the local oficers cho 


; In attempting to dismiss proceedings. in 1 Which. this sonny office tad © | 


ae exercised original jurisdiction was erroneous. The defendant having — a 
declined to submit testimony upon the merits. of the case, action must. 


be taken upon the facts as shown, by the testimony for the government __ 


and the agent’s report. The special agent examined the land October 27, 
1883, and found it uninhabited; and he filed with his report sworn tes: 


a -timony to the effect that the claimant never resided thereon. Said cash. ae 
= oy No. 2345, of John Ww. Hoffman is therefore held for cancellation. : : 


‘In my opinion,. the claimant i in case at bar did. all that. was. required | 


a of him under your order and inlaw. On the day of hearing heappeared, 


- as le had been cited to appear, “to defend the validity of his claim.” Re 


ee In the proceeding attacking | the validity of his claim, the burden of 


ra proof was upon the government to establish, by competent evidence, 


the affirmative of the issue. See case of George T. Burns a L. ‘D. oo) ee 


In that case it ‘was also held that— | 
- The special agent's reports are not. eadence. But. sitviply. the basis. = 


~. agen which hearings are ordered. Where the special agent has reported ~ . 


‘an entry, upon which final. certificate has regularly issued, illegal or — 


-.... or fraudulent, and.a hearing has been ordered under the. ‘circular of 
aa May 8, 1884, he should offer the proof in support of his als after, 3 


which ‘the entryman should present. his defense. | 


- Thereupon the circular. of April 22, 1885, upon which you hace your yee 


decision in the case at-bar, was modified, so as to make it “conform Paes 


to the ordinary rules of judicial procedure. ” And. according to. the. or- : 


7 anery rules of judiol procedure) when a party has been cited to ap- : aes 


. LT Page : : 
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| ‘pear ata certain time and place, and answer to a certain charge, ona og 


he does: SO appear, he is’ ‘entitled. toa trial, unless the case be continued | 
upon a proper legal showing made by the other side. In the case at. — 


bar the: party” alleging. fraud made no such erties? therefore the case * 
was properly dismissed.’ — 7 : 
| ' This case is in many respects sirilar +0 that of: James sGopeiadd: z 
a LD. ,2 75). In that case the investigation was made by the same agent; _ 
~ and as herein, after the government rested its case, counsel for the claim- a 


Pa ant moved to dismiss proceedings; ; the local officers sustained the motion; -. ; 


“your office reversed the action of the local officers, and nee the entry 
for cancellation. In deciding that case I said: : : 
7 The testimony submitted by the government showed at least: prima 

facie that tbe law had not been complied with by the claimant; and not 
being rebutted by any evidence proper on that hearing to be considered, 
it was error to dismiss the case against the government. _ 

The conclusion: that it was error to dismiss proceedings i in that: case 
was predicated on the fact that testimony had. been submitted which 
showed prima. facte that the law had not been complied. with... In the 
‘case at bar, however, no evidence whatever was presented tending to 
show. fraud ; the only testimony submitted was. that of the government 
agent, who testified to finding forty acres of land broken where the.en. 
‘tryman: upon final proof had shown but nine acres, .and to one hundred 
and fifty dollars of improvements where the entryman had sworn to but 
_ eighty dollars—neither of which facts are per se indicative of .fraud— 
and concluded:by announcing that he could obtain no other evidence. 
There was nothing to Tebut, and: GNererOny it was not error to dismiss 
the proceedin gs. 7 

' I can not concur in the view exnréssed in the decision seat from 
that the register and receiver were. without authority to dismiss this - 
_ ase on the motion made by counsel, merely because the hearing had 

- been ordered by your office. I do not think that the fact of your office 
or the Department having directed that a hearing be had in. any. case, — 
inhibits the officers before whom the hearing is ordered from proceed. | 


7 - ing as in. other cases. Such order places any case to which itis made. . 
te applicable, again within the jurisdiction of the register and. receiver. to. 


whom the order is made, and the proceedings at. the hearing should be | 
in accordance with the general | and well recognized. rules of practice 


— applicable to trials before those officers. If, therefore, as was done in 


this case, a motion to dismiss is made, raising a question on matters. - 


—. oeeurring subsequently to the order for the hearing, the register and re- fe 


_ eeiver would have full jurisdiction and authority to grant or deny such 
: motion—their action being of course subject to review by your: page | 


; and reversal if found to be based upon insufficient grounds. 


_ Your said office decision of | May 1, 1885, is therefore reversed. . 
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te. DESERT LAND BNTRY— COMPA CINESS. 
Laz A. DEvor. 


In determining whether an entry is: within the tegulations as to compactness its réla- ; 
tion to adjacent lands may be properly considered. ae 


Secretary Lamar to Conimissioner Sparks, Tuly 7, 13886. i | 


af have considered the. appeal of Lizzie A. Devoe from your decisions. 
of September 3d and November 19, 1885, rejecting for lack of compact- 


ness her desert land entry No. 2530, for ‘the E.4 ofthe N. E.fandthe ~ 


N.:-E. 4 of the 8. E. 4 of See. 8, and the N. 3 of the 8..4 and the S. 4 of 

the N. 4 of Sec. 9, T. 47 N., R. 81 W., Cheyenne District, Wyoming. 
— Devoe’s entry contains’ four. hundred. and. eighty acres. It measures 
a mile and a quarter from east to west—somewhat exceeding the dimen- 
sions prescribed in the circular of March 1, 1884, (p. 35). You direct, 


that. Devoe “ adjust”. the boundaries of the. entry so as to comply. more 7 


. literally. with the requirements of. the law and the above regulations. | 
Ido not see how this can be done. An examination of. the tract- books 


7 ‘et: your office discloses the fact that such re- adjustment. can not be 2 x : 
made. by dropping two forties from the east end of the tract and. taking oe 
= in an equivalent amount on the ‘north, as said land on the north. i is,and. 


— was, before the date of Devoe’s entry, filed upon as.a.pre- emption claim es : 
py: one. Bryan Long. All the land on. the south is marked - upon the 


- maps and reported i in the field notes of survey on file in your. office. as. : ‘ 
| being, mountainous ” —thus corr oborating the allegations i in the affi- : 


% davit accompanying Devoe’s appeal that said land could not. be rendered : : . : 


os arable even by: irrigation. There is no way in. which the boundaries: of _ : 
_. the entry can be re- -adjusted, except by extending them either northor _ 


2 _ south, the former of which is unallowable under the law, and. the latter E : : 


: impracticable i in view of the topography of the country. 


‘The rule prescribed in the circular of March 1, 1884, (supra), is is by its - 7 | . 
own terms not a rigid and inflexible one, the statement being explicitly a eS 


- made therein that— 


_.. The requirement of compactness will ie held to be coupled: with on 
_ surveyed lands when a section, or a part thereof, is described by legal 
subdivision, as nearly in the. form of a technical section as the situation 
of the land and its relation. to other lands will admit. — or 
There being in the case of Devoe’s entry no departure fron 4 reason- 
able requirements of compactness, but it being as nearly square “as its 
relation to other lands will admit,” I think said entry should be allowed | 
to stand, and. so: direct. Your decision i is modified acoordingly. 


——— TO THE a: 7 Se ew 


TIMBER cuLronn conrEsT— -RELING UISHMENT. ae 
a 


BROWN v. . BALDWIN. 


ie The Shavees as s laid by jhe coritestant could not be maintained, but as ashe subsequently 
during the pendency of the contest aud prior to the intervention of. any adverse 


. Tight, filed the entryman’s i ad ee right to make ene of the. tract 7 ; 


involved is peoog mined: 
_ Seoretar Yy Lamar to. Commissioner Spars, Fully 7, 1886. 


at have. considered the case of Liva, Brown V. John H. Baldwin, 0 on: 
appeal by the former from your office decision of April 28,1885, eancel- . 
ling her timber-culture entry No. 5923, for the SE, a of See. al, T. 116 ig 


- N.; BR. 67 W., Huron district, Dakota Territory.’ 


“The tract deseribed was originally entered by John F F, Douglas Octo: 


‘ber 20, 1882, under the timber-culture act. August 24,1883, Eva Brown 


. instituted contest. against Douglas, alleging as ground therefor that lie 


“had made and executed a relinquishment ‘of said tract, and holds’ the we 
_. sane for sale and speculation. This: relinquishment Brown. obtained — 


< and filed with the local officers. The relinquishment bears the same. é 


- date with Brown’s affidavit initiating contest, namely, August 24, 1883; 
| but there is nothing among the papers ‘to indicate when it was filed ’ in 


- the local office further than an:incidental remark of Brown’s. attorney, o 


that it was filed “subsequent” to the initiation of contest.’ The local | 
: officers ‘refused to cancel Douglas’s entry, but transmitted the papers 


7 to your office, November 24, 1883. Your office, April 28, 1884, directed © 


the cancellation of Douglas's entry, but dismissed ‘Brownie: contest, ae 


holdin g that ‘the allegation. that a party has relinquished his entry iss2 5. 


not of itself a-sufficient ground for contest”—at the same time directing 
the local officers to “hold the land subject to entry by the first legal — 
applicant, ” thus practically denying to Brown the preference right to. 


enter. - Your office also retained upon its files Brown’s application to 


enter. Brown appealed to the Department... The Departmeut, October 


20, 1884 (3 L. D., 150) decided that— | 
If Brown had obtained possession of the executed relinguishment and oe 


a3 filed it at the time of making application to enter (there being no other = 


contest pending at.the time), said application should. have been allowed; 

.. but failing to file the relinquishment upon making application to enter, 
she had at the time of. making such application no statutory ground of 
contest... Nevertheless, under the circumstances,—having done the best. 


she knew to secure the desired right, and no other right having inter- 


- " vened, but the question: being one entirely between the applicant and . 
the United States—I see no reason why she should not be allowed the: o 


_ benefit of being considered | the first legal applicant, and so direct. — 
In pursuance of this decision your office, October 24, 1884, directed 


- : the local officers to place Eva Brown’s application of record. - Brown 


oS being: notified of the departmental decision ‘and your said’ office or- 


peer her previous appieetion belng retained upon the files of your a 7 : 
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— office—on. November 3, 1884, made timber-culture > entry No. 5023 for 
said tract. : 


Nearly six months prior to this, however: to wit, May ( 6, 1884, oiie ae 


~ John H. Baldwin had made timber-culture entry No. 5110 for the same. | ae 
7 tract. “April 28, 1885, your office held Brown’s entry for cancellation, -. _ 
ina decision of which the rae is all a the panroounony = state- - 


“ment of the case: 


The Hon. Secretary. of the enon on October 20, 1884, decided sub- | 
~ stantially as follows in case of Eva Brown, viz: that. claimant had no 
legal right to initiate a contest, and because of this fact could not ac-_ 


"quire a preference right to enter the land in controversy, but as no other: - 
' right had intervened, there was no objection to her eng permitted to. 9: 


enter the tract as. the first legal applicant. 


_. When the decision cited was made, the Hon. Sockeye was ‘not oon Se 
: of. the intervening right of John H. Baldwin, whose timber-culture entry — oe 


‘was at that time of record, and was a bar to any. other timber entry in 


that section: When the appeal of Eva Brown was forwarded to the 7 | 


- Hon. Secretary by my letter “ P” of May 22, 1884, no mention wes made» 


therein of the intervening right of Baldwin, because the clerk having . ne 


charge of the case omitted to make proper annotations upon the tract. 
~ books. : | 


~ You will nc otily Brown that ler entry 18 held for cancellation, and. al- < foe 


Jow the usual time in which to appeal from this decision. 


ae ment. 


: . of October 20, 1884 (supra), allowing Brown “ the benefit of being con- 


From the said coe of your’ office Brown appeals to the. Depart: - s 


The tiolding of your office, to the effect sia the eee tal decision Piles 


- “gidered the first legal applicant” was conditioned upon the fact of no | ae 


other right having intervened” at the date of said decision is untenable: Ss 


- Said decision rested simply upon the conclusion: that, although Br own’ aoe. 


. had applied to contest upon a ground which she sould. not maintain, got 


yet inasmuch as ‘she had subsequently filed a relinquishment, and no 
adverse right had intervened ap to that time, ‘she should be pu owed. or | 


aan toake entry of the land. : ae 
» ~ Your office decision holding Brown’s entry for cancellation: for con | 
J flict with that of Baldo, s 1s therefore reversed. : ; | 


HOMESTEAD ENTR Y—ABA ND ONMENT. 


“ANDERSON ae ANDERSON. 


The barge or: abandonment will nat lie where it appears ea gaaiiencs: was odes? | _ 


lished and the subsequent pheerce, was the result of Jndieial pomp oe 7 
_ Secretary Lamar to Commissioner Sparks, Fuly y 16 1886. 
Or May 12, 1869, Anders ‘Anderson. filed declaratory statement for . 


. - NW. + of Sec. 30, T. 114, R.35, Redwood Falls, Minnesota, alleging 
a settlement ee the same hess On J uly 3, 1873, he made fimber-- 


“DECISIONS RELATING TO THE PUBLIC LANDS. oe < es 


tite on for. the. same tract and surrendered his declaratory state’: 
ment receipt, though it does not appear that the filing was ever can: 
celed.. On April 13, 1880, he relinquished his. tim ber- culture entry, and - 
on ‘May. 17. following: sande homestead entry for the tract. a. 

On. August 17, 1883, Charles Anderson filed affidavit of contest - 
against said entry, alleging abandonment. At the hearing contestant i 


appeared personally and by counsel ; contestee was represented by at- . 


_-torney.. The testimony disclosed the following facts: That contestee _ | 
_ settled on this tract some ten or twelve years. prior to the contest, and 


-. continued his residence there, with his family, until about February 22; 


1882, at which date he was arrested, charged with the murder of his wife, _ 
and taken from his homestead to the Renville jail; that he was con- ~ 


victed | on. said charge, and in May, 1883, committed to the penitentiary _ 


at Stillwater, Minnesota, for life; that on said last.date his family .con-_ 
_ sisted. of seven children, one of whom is the contestant herein, and that — 
four. of the children were minors; that the improvements consisted of _ 
a house, worth $900, a good granary and well, one hundred acres plowed, — 
sixty- -five acres in crop, eight or nine acres fenced for pasture, and a — 
- grove of trees covering from ten to thirteen acres; that claimant had a— 


-. gupply of farming machinery, a considerable number of livestock, and 


other personal property: That after. the arrest of contestee the chil: ~ 
dren one by one left.the homestead, finding homes elsewhere, and that _ 
in December, 1882, Charles Anderson, the last one remaining, left the 


land... The. testimony further shows that claimant, in January, 1883, _ 


while under arrest but prior to conviction, executed a lease of. said: | | 
- premises to one J ohn MclIntosh, then jailer and deputy sheriff at Ren: ~ 
ville, for the term of-two. years, {rom March 1, 1883, with power to sub: » 


7 let, in consideration of which the lessee aaiecue to keep. the growing. | 


timber protected: from fire, and the buildings from being destroyed; — 
that McIntosh sublet the full term to one Henry Smith, who, either — 


personally or by. subtenant, protected the property and saltivated the - 


land up to the date of hearing. It is further shown that claimant be- 
lieved he could best secure the homestead for all of his children by 
making the lease as above stated. On this state of facts. the local offi- — 
cers dismissed the cones! and your office on. epee affirmed their ac- - 
tion. . 7 
While it is true that residence under the Romestend law must be con- 
tinuous and personal, it is also true that residence once established can 
be changed only when the act aud intention of the settler unite to effect 
such achange. Anderson had lived on ‘this. tract for many years, and up — 
to the date of his arrest had complied with the requirements of the law 
_ as to residence and cultivation. His absence from the land since that Ete 
date is by judicial compulsion, which would certainly be a valid excuse for _ 
_temporary absence.. (Bohall v. Dilla, 114 U.S., 47). I am ‘therefore of — 
opinion that claimant’s absence from the land ander imprisonment for — 
life. does not constitute abandonment under the aL law. No 
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7 ; “other question | is iene by the record for my P eotsdeaiion. os ss 


-» tions as to the making of final proof need not be here decided. wee 
The decision dismissing t the Contests is. affirmed. tes 2 eile 


‘TIMBER CULTURE—PLANTING—CULTIVATION. 


unre. v, Or. 


| : Sowing tree sede piuaduset cannot be held i in ernie: with the law, as. it renders | ~ a 


cultivation praeucante, 


| Secretar, y Lamar to » Commissioner Spar ks, Re) 9, 1886, 


_ ‘Ty ager equsidered: the ease of: Otis M. ‘Hunter ». William M Or rn . 
piesorited by the appeal of the latter from your office decision of Feb-  ~ 


 puary.11, 1885, holding for cancellation his timber-culture entry for the oa 


WwW. fof 8. ‘EB. f$ and. the E. ate. W, dof Bee, 83, Te UN, ‘zB. 1, E, 
Lincoln, Nopriskass , 


° It appears that said entry was made February 93, 1878, aie? i tia —_ 
Hunter filed his. affidavit of contest December 18, 1883, charging that 


_ «Wm. M..Orr has no trees on above described land, nor has there been : 


any cultivation within the last two years, nor has there been any treet ae 
planted on said tract within that time.” — oe 
Hearing was Set for J anuary 24, 1884, at. which time both ‘partion ape = 


= peared with counsel and witnesses, and: the trial proceeded... A large’ 


- amount of testimony was taken, upon the hearing and consideration of. — 


 which.the register and receiver found that contestee had failed to. com- a = 
. ply. with the law in. the matter of planting and: cultivation. : Orr a Oe ae 
 pealed, and your office affirmed the finding of the local office. - 


_. Lhave. carefully examined .the testimony, which I find to be very con: | 


 flicting—witnesses for contestant testifying that there are but few. trees a : 


os on the tract, some putting the number which they were able to find ._ 


- upon examination as.low as a dozen or thereabouts, and: Stating. that: Pee 

_ these could only be found by searching in the weeds and grass; while a. 
“witnesses for contestee testify to having found growing on the landa = 

- large number of trees, ash and elm, and that from their examination — : 
‘f they are satisfied that there are many more than the law requires. eee 
The examinations referred to by the witnesses for the contestee, ie 
“appears, were made at the request of and in company with Orr, the 


= contestee—some- of the witnesses testifying that they could'see no trees: 


on the tract until told and showed by Orr how to find them, viz, by 
getting. down and parting the weeds and grass in which they grew. In Soe 
this way. they examined certain spots. over the tract, and from: such ex- — 
amination drew their conclusions, or made their estimates as to the total oe 


7 number of trees. 
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While. the testimony is contradictory on many points, ad éspecially 
so as to the number of trees, it is in some respects free. from conflict. 


- Jt is agreed that such trees as were found were small, and’ that. they 


were hidden from view by the dense growth of grass and weeds; that _ 


the seeds.from which they had grown, instead of having been planted, a 


within the ordinary meaning of that term, had been sown broadcast. 


and harrowed in, and then left to vie with weeds and grass in their. 


_ growth, there having since said sowing been no cultivation. Weeds — 
and grass and trees were from that time left to grow together. © a 
It is manifest that should the seeds, or any considerable portion 

_ thereof, thus placed in the ground grow, the trees would be so distrib- . - 
uted on the tract as-to render ordinary cultivation impracticable. - 
- The reasons assigned by claimant for sowing the seed broadcast in- - 
stead of planting in the ordinary way are, that he planted in the usual 
way within.the time prescribed by law after his entry, and that because: 
of the, alternate swampy and dry or baked condition of. the land, to- 
‘gether with the peculiar character of the soil, the seeds planted failed 
to grow, and that he then determined to, and did, in the spring of 1882, 
_ try sowing broadcast with better success, the weeds and ‘grass serving. 
‘as a mulch to protect the trees. ‘While it is true that treé culture, to 
secure a successful growth requires different methods and treatment in | 


‘different sections of the country, and under the varying circumstances © - 


as to. soil, climate, etc., it is equally true that the law contemplates that: 


the trees, seeds or cuttings should be so placed in the ground as to 


render practicable whatever method of cultivation the character of the — 


| changing seasons may render advisable. It is by no means-clear-from - 


the evidence in this case that the number of. growing trees is ‘such as 


would meet the requirements of the law, and I do not think there has - _ 


been or can be such tillage of the erotnd upon which the seeds have: - 


deen sown. broadcast as wonld constitute cultivation. ‘of trees within the | Pe 


Meaning. and i intent of the law. 
Such a course as that pursued by Orr aaautite: opriobeallis to. ‘dace eR 


“such trees as may start after a broadcast sowing to grow wild, without’ — | 


| any care or protection whatever by the entryman,.and then, if approved, sie | 
- would | allow him to come in: and say that he did nothing in the way of. 
_. . protection or cultivation because nature by causing the growth of weeds. 


| and grass about and overthe trees, furnished an all sufficient protection — e 
in fact, better than could result from any act of his. 7 | 


This would. be trifling with the law, and such a éondition of fact 


F | would | in.my judgment furnish that-evidence.of want.of good faith wales es 
| would warrant the cancellation of an entry. so held. Ree 


- The course indicated has been substantially that. pursued by Ont as: ae 


ie 7 shown by. the testimony and. admitted by himself. . saa no reason” 
for disturbing the. decision appealed from, I affirm the saine.: vee 








SOLDIERS’ ADDITIONAL HOMBSTRAD. 


OWEN M OGRANN. 


= Certificate « of ight 1 to fated additional entry can issue for ae the difference between . | ig = 


| the original entry and one hundred and sixty acres. aa 
The original entry being canceled for failure to- make final eel wesidenee. and culti- 
| vation’ will be ae in case of entry under additional per sineates 


- Seeretary y Lamar to Commissioner Sparks, July y 10, 1886, 
| With your letter of August ii, 1885, were transmitted the papers er 


ative to the application of Owen. McGrann for an. additional homestead ; = 


claim under the provisions of Section 2306 of the Revised Statutes. 


7 The record shows that, on Juné 13, 1863, McGrann made a homestead | : : 
entry, No. 88, of the NW. 4 of the NW. 4 and Lot 7 of Sec. 20, T. 114 
ON,, BR. 26 W., Henderson (now Redwood. Falls) land district, Minnesota. aa 


. “Said entry embraced 98.50 acres, and was canceled for failure to make © 7 


_-final proof within the time prescribed by law. On December 9,°1884, 
MeGrann pur chased the NW. +4 of the NW. 1 of said See. 20, aader the - 


provisions of the second section of the act of Congress approved J une 3 - 


oe 15, 1880 (21 Stat., 237). 


—dIt was decided by your office ts that aus i original entry. was for 98. 50 : a 


ci acres, a certificate of ri ight could only be i issned for 61. 50 acres, and. the _ 


conditions of said certificate would. require residence upon and. cultiva-. sy 


-& tion of land entered thereby. ” ‘The time of filing said application does et - 


not appear in the record, but the affidavit accompanying the same ig. 


_ dated December 15, 1882, and the request of your office to the Adjutant _ oo 


zs General, Uess; Amy, for information, is dated March 15, 1883, and, -. 
Be hence, I assume that the ap plication is within the pr ovision of depart: a 


a mental, circular, dated February 13, 1883 (1L. D.,41). | coe 
Section. 2306, R.8., provides iia “ Every person entitled, “under the: _ 


e provisions of section twenty-three hundred and four, to sie a home: 7 
. stead, who may have heretofore entered, under the homestead, laws, a 


| quantity of land less than one. hundred and sixty acres, shall be per- af, % 

mitted to enter so much land as when added to the quanti ty previously’ a 

| entered shall not. exceed one hundred and sixty acres.” ‘Under the pro- 

-  yisions of said act, since the original entry was for 98. 50 acres, McGrann - 
Is entitled to enter as an additional homestead only 61.50. acres, the dif- — 


ference between the amount of the ori iginal entry and one ee and sa 
‘sixty acres. | = 


It is ‘strenuously inainted by appellant that afta Bes 2306 does: pot re- ts = | 
= quire residence and cultivation upon the tract entered, and that: by = 
reason of the purchase of a part of the land embraced in his original ey 


entry. under said act. of June 15, 1880, MecGrann complied with the law 


as to his original entry, and is sen ibed to a certificate free. from are ao 


ae But this contention cannot be maidtained. 


- with the regairemeni of the homestead law as. ‘to residence upon and | 
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: saltivHon’ of the. lata covered be his original éntry, and. when iG is | a: 


shown that the entryman has. abandoned his original entry, then he 
~ must:show the required residence and cultivation of the tract covered — 


by the additional entry, in order to complete title thereto. This was, . | 
expressly ruled by this Department in the case of J obn W. Hays (3 Cs? = 


ote O., 21). 


While at may be conceded that the ett of Ju une. 15, 1880,.is a aa : - 


statute, and, therefore,. should be construed liberally, yet Edo not think - 
it was ever intended by Congress to extend the provisions of that act 
_to cases like the one at oN Said decision of your office is therefore | 
| affirm ed. | 3 _ 


. HOMESTEAD—ACT OF JUNE 15, 1980.. 
STARBUCK 2, KISTLER. 


The seeand section of this act seeures the right of purchase only to transferees who. 
became such prior to the passage of said. act. 


Aah y Secretar; y Mutldrow to Commissioner Sparks, July 18, 1886. 


On November 11, 187 9, John W. Kistler made homestead. entry for 
W. 4 of NE. 4 yand B. 4 of NW. 4 , Sec. 22, T. 3 N., BR. 29 W., North 
Platte (now MeCook) land district, Nebraska. : 

July 9, 1884, Moses T. Starbuck initiated contest, alleging abandon- 
ment. He aring was set for August 22. On that day one J. EK. Cochran 
appeared, asked to be made party defendant, and to be. allowed to ‘pur- » 
chase under section two of the act of June 15, 1880, alleging that on Au- 
' gust 1, 1884, he had purchased from said. Kistler all his right, title and in- 
terest to said homestead for a Valuable consideration and in good faith. 
Without passing on the rights of Cochran, the local officers proceeded to 
hear the testimony in the.case. Claimant did not appear. On September. 


30th following the local officers recommended: cancellation of said home-  - 


stead entry on the proof submitted, and transmitted with the papers the. 


a application of Cochran, for instructions. 


Your office held said. entry for cancellation on the. prook, aid denied - 


5 Cochran’s application to ‘purchase. ° I am of opiuion that such. action Be 


was proper. ~The second section of said act of June 15, 1880;. provides: 
a That persons who have heretofore under any of the homestead laws | 
- entered lands properly subject to such sutry or persons to whom. the 
right of those having so entered for homesteads may have been at-— 


: tempted to be transferred by bona fide instrument: in writing may en- 


Es title themselves to ‘said lands by paying the government price therefor, aa 
- ete, This section secures. the right. of purchase only to transferees, who _ 
| ‘became stich prior to the passage of said act. The transfer in this case ie 


" was made August 1, 1884, and hence does not fall within the provision ee 


4 7 of said act. 


| For the reason 1 herein stated, said decision i is affirmed. 
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PRA OTICB—ARFIDAVIT or CONTEST. ge 


- Pupurson Vv, Je ORGENSON ET Au. 


The. omission of ite: venue’ from an affidavit of eniees ‘is not sale: a: détect ag to’ in- a = 


validate the contest, nor can a stranger. to the record take advantage: thereof. 


“Acting Scoretary '"Yy Muldrow to Commissioner Sparks, Fuly 14, “1886, 


On Saptenberd 187 7, Hendrik J orgenson made timber- oaltnire ra 


for the NE. 4 of Sec, 30, T. 109, RB. 43, Tracy, Minnesota. | ‘On January 


21, 1884, Charles E. Garleon brought contest against the same for failure ; . i 
to ‘comply. with the law. On the same day, but later, Cornélius Peder- 


son applied. to contest said entry, on. the same grounds, alleging that. : ie 


the prior contest of Carlson was void in that’ there was no venue: in ae 
the affidavit. The local officers rejected the application to contest.° On ? 7 ae 
- appeal your office affirnied the action of the register and receiver, and = 


held that “ Carlson, who furnished sufficient information to give: him ‘a 


prima facie standing, should not be deprived of an opportunity to com- | . , 
plete his case on the ground of a mere technicality, and you ‘will there- _ 


— . fore allow him to amend: by ee a new OANA of contest. me uae | : 


re alone appealed. 


. The ruling of you office | as ‘far as it affects him was correct, and is = 


| ” hereby affirmed. 


The omission of the venue from. the affidavit of contest, it te bding cn 


| fect:i in ‘all other respects, was not such a defect, as to. sender the contest. i . 


_ void, or to allow a stranger to take e advantage of it. 
Be "RAILROAD GRANT—-RES JUDICATA, 


GRIFFIN V. CENTRAL Pac. R. R. Go: 


; A decision of the General Land Office, not fo caied from, areoneonaly I holding that a -s 
* tract of land passed under the grant, will not preclude the Department from con- —— 


sidering the legal status of such tract, under said rants on the aa anee appli- a | 
s cation of a new party plata me right of entry. . . BO us ay pe eee, 


a Acting Seoretary Muldrow to Commissioner eee Ful y 15, 1886. 


| This case comes before me on appeal by fie Central Pacific R. R. Co., . : | 3 
from the decisions of your office, dated, respectively, September. 11 and eS 
October 1, 1884, rejecting its claim to the SE. 4 of SE. 4 aN. 4 of SE. 4 Ay: 7 


-- and SE. } of NE. } of Sec. 9, T.14N., B.6. E, M.D. M. , Marysville, ne 


= c California, and avardineg the same to William Griffin. 


‘The tracts involved are within the ° primary limits of the grant to: ‘the: | 


— Central Pacific Railroad Company, under the acts of Congress approved. 7 a 
~ July 1, 1862 (12 Stat., 489), and July 2, 1864 (13. Stat., 356), the right — 


o zs of which i is” held by) your aid to have attached. its granted lands in ay 


DECISIONS. RELATING TO THE PUBLIC “LANDS. ABS 


| ‘this district, at the date of the latter granting Bets its road. having been 


definitely. located: at:a-date prior thereto. The withdrawal forthe ben- — 


efit ofthe grant became eee! in n the Mary sville district, October 35 | 
- 1864. 
Phe township plat was filed in ie geal office Septem ber 18, 1868, 


The records show that one Alfred Hodnett filed pre- emption: declara- a 


tory statement, No. 5562, for the tracts in question December 17, 1863, 


| alleging settlement thereon November 1, 1857. This claim > was never 
perfected. | 


‘ Bibecienily: to. wit, on Deco par: 7, 1873, one Felix. G. ae ; 


= made application. to. file a pre- -emption declatai oe statement for the — 
- lands herein, and a hearing was had January 15, following, for the pur- | 


pose of determining whether or not the tracts were excepted from the 
~ grant to the railroad company, by reason of the said claim of Hodnett:. 


_- The evidence adduced at that hearing clearly established the fact that 
—. Hodnett settled upon this land at or about the time alleged in his said 
| declaratory. statement; that he was a qualified pre-emption claimant ; ee. 
and that he had Son auciee: occupied and improved the same up until ae 

~~ some time in the year 187 0, when he abandoned it. By decision of your 


office, dated July 31, 1880, the application of Hendrix was. rejected, it 


being held—following the ruling in the “Gates” case (5 C.L.0., 150)— 


ae that although Hodnett had had a claim. which might have been per- 


fected, and would then have been a bar to the railroad grant, yet-it 
| haere been abandoned: by him in 1870, the right. of the company then _ 

_. became effective, and by the doctrine of relation was carried back to 

the date of the grant.. From.-this decision there was no appeal, and. the 

case was finally closed November 1, 1880. fe 

_ The decision in the “ Gates” case (supra) was overruled. by my im- 
_mediate predecessor in the famous “Perkins” case (1 L.-D. , 307), and. 


7 it was therein announced that lands within the granted iimite to which i 


a pre-emption claim had attached at the time the line of the road was. — 
definitely fixed. were not granted at all, even though the claim should 


be afterwards abandoned. This ruling has been followed since in the : 
7 Department, and is now well settled. fo 
On the 16th of April, 1884, the local office at Marysville rejected the ao 


| Shomesiad application of Griffin (the appellee herein), holding that the — | 


_ land having been awarded to the railroad company by the Commissioner’s 
.. decision of J fuly 31, 1880, before mentioned, the case was 7es adjudicatay _ 


and no jurisdiction remained in the United states government to make — 
further disposition of the lands involved. . From this. decision Griffin’ 

4 duly appealed, and the same was reversed by your office on. September 11, 
1884, in the decision herein appealed from. The before mentioned. do- 


cision of October ‘i following, also appealed from, was an overruling of 7 


a motion. for review and reconsideration, filed on ehall of the company, — 


- ot said decision of September 11 preceding, which: was still adhered. to. 


_ There is, but. one auesien of ee involved In \ this case, as pe aoe 


_ 
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; sented. by tie appeal, “VIZ: wether the ‘question: as rs the right. of: pike : 
- gompany to the tracts in dispute is res belts and, pancuees beyond: ‘a 
the jurisdiction ofthe Department. , no 





With regard to this question, I am deeldedty. of the opinion ‘ak aes . 


os - case.is not res adjudicata. The ruling of your office of July 31, 1880, _ | 


relied upon. by the company to sustain its case, was clearly anerroneous 


7 a exposition of the law in relation to such matters. That decision: gave tag 


the railroad company no greater rights as against the United States than 


it theretofore possessed. The land did not pass to the company under 


- its grant, and therefore it never took title to it... The question-is now one: 


: solely between Griffin and the government. True, so far as the pre- r 
; emption claim of Hendrix is concerned, it is forever at an. end: * Itis a 
res adjudicata. But that has nothing to do with the claim of the United ~ 


—_ States government. metal v. Hastings and Dakota Ballway aes 4: 


| oho from. the grant to this. company, under the acts of ‘ongress be- ite 
: fore referred to, were excepted all lands to which a pre-emption or — 


ae homestead.claim had attached at the time the grant took. effect. (AS. 


before stated, both at.the date of the grant and also at the date of the 


7 withdrawal, the lands in question were: occupied and improved by a 


: : bona fide pre-emption claimant, who some years afterwards abandoned . " | 
his claim. They were. therefore excepted from the grant to the com- ae 
pany by the terms of the granting acts, and do not, and cannot, be held 7 


_ ‘to belong to the company. See “Perkins” case (supra), and many te 
later. departmental decisions. The lands not having passed. to the 


oa company under its grant, it- cannot. be heard to object to any: ee tw 


7 ‘the United States. may choose to make of them. 


_. I therefore affirm your office decision rejecting the sini of the ¢ com: ; 
‘pany to the land involved. Some question having arisen: between Mr, 
. Griffin. and another party.claiming to have purchased the improvements ne 


: a of Hodnett, as to priority of right, and that question not. having. been f 


oor passed | upon by your office, I return herewith all papers in the case ae a ; 
— such fur ther action aS may be ageny in the premises. | a. | 


SCHOOL LAND—PRE-EMPTION. 
JOHN: JACK. 


; A filing. on a school section bein g held for" cancellation on special on senotk charg- _ 


| ing want of settlement, the pre-emptor is allowed to furnish final proof i in view ~ - 
of alleged settlement before survey and continuous residence. Eireatien though — 


’. the cael was not placed of record within the statutory period. 
| Seoretary Lamar to Commissioner Sparks, July: 21, 1886. 


By letter of September 16, 1884, your. office held for cancellation: the _ 


; i pre- emption declaratory statement of John Jack, for the N. 4 of. SE. 4 


| ‘and S. 4 of NE. 4 of See. 36, T. 958., RB. i; Helena, Montana Desritory : - 
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- This action was neers upon be report ee a eee agent to. the narra 
| that the claimant had never made an actual, bona fide settlement upon 


-. the tract in areston: The appeal of Jack is now  betere me for consid- 


eration. Cae 
: The township plat. was s filed 3 in the ipeal office Woveiiben 6, 1872, The 
| declaratory statement was filed February 18, 1884, alleging settlement < 


- in-May, 1882. -In his appeal to this Department Jack furnishes affida- _ 
 yits to ‘the effect that his actual settlement was made: upon the land in | 
1871, before the filing of the township plat, and th a his residence Cnereon - 


“has been:continuons up to date. 
. In view of the statements made in these affidavits, I deem it ‘adivisa | 
| ble. that the claimant be allowed an opportunity to prove their truth. 
He will accordingly be given sixty days from receipt of notice of this | 
letter to-make final proof for the land claimed by him, at which time a 


ee Special agent of your office should be present in the interest of the gov- 


ernment... If claimant shall fail or refuse or comply with the above. di- 
| rections. his filing should then be canceled. . 
'. .The decision of your office is modified accordingly. 


PRE-EMPTION SECOND FILING. 
BYWATER: v. Ain BT AL. | 


A pre- emption claim based - -on the eeiaenieat and filing of one who had previously | 


exhausted his pre-emptive right is illegal, and the transmutation thereof toa 


homestead. entry will not exclude an. intervening adverse claim... 
_ Secretary Lamar to Commissioner Sparks, J uly 22, 1886, 


I fave considered the. case of Charles M. Bywater v. W.. C. Hill and 
_ J. Vance Lewis, involving Lots 7, 8, 11 and.12, Sec. 4, T. 24 N., R. 4 E.,- 
_ Olympia, W. T., on appeal by: By water from your predecessor’s aecisian 


of August. 29, 1883, ene his homestead oBUy thereon tor cancella- _ 


tor. 
It appears fon ne acegra that Be wakes applied to file a densi 


statement for said tracts on May 8, 1879, alleging settlement October ie 
7, 1877. Hill and Lewis applied to locas, Porterfield scrip on said 


eeacis on January 8, 1880. At said dates the land was covered by a. 
claim of the Townsite of Seattle, which however was held by the Sec- — 
retary of the Interior on October 26, 1881 (LL. D., 501), to be invalid, - 
‘and Bywater was allowed to file as of date his. said offer was made, 


This he did November 26, 1881, by declaratory statement, No. 5313; and 


_.on December 19 following he teanemndted: his filing to homestead entry - 
No. 4113. By his aforesaid decision and by that of July 22: 1882, the 
Secretary. also.allowed Hill and Lewis to locate their scrip, as of date athe 
of their said offer, subject however to are Bene as a BEE. emptor ; _o 
and this. they did- pogees 28, 1882. oa. ae 
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a. contest between the parties 5 was. ie brought about, and ee ae 


= as had in December 1882, at which the scrip locators aiempied to 


- ‘show, first, that Bywater had exhausted his .pre-emption right by cer- 
tain prior filings in Minnesota, and, second, that he had failed to settle 


on and inhabit the land as reguied. by the pre: -emption: law.. For a 


on reason not stated, the local officers ignored the question of the. effect of 


the prior pre- -emption filings, but found that Bywater had complied with © 


the law in respect of residence, and awarded him the land. ‘When the a 


.* ease came before your office on appeal, the question of. the prior filings a: 


Was again ignored, but it was held that Bywater had failed to comply _ 


| - . with the Jaw in the matter of residence, and his entry was held for. can- ‘ 
ae cellation. Ido not find it necessary to enter into a discussion.of the 


evidence upon the question of Bywater’s settlement and residence, but 


i will dispose of the case on that relating to the alleged prior filings. — % 
In his testimony at the hearing, Bywater admitted that he had ede ce, 


| / : a ‘pre- emption filing in Minnesota about June 1873, and that he had re- : 2 
 linquished it subsequently for a consideration of $900 or $1000. (Lun 


derstand that at page 41 of the trial record he corrected his testimony ve 
at page 121 in regard to said relinguishment), I have caused the records - — 
of your office to be examined, and it appears therefrom that one Charles an, Git 


_ M. Bywater filed declaratory statement No. 20,254 for the NW, 4 of Sec. 
4,1. 107, R. 36, New Ulm, Minn, alleging Borlemeie June 10, 1870; 
and that on June 25, 1873, Charles M. Bywater filed are state: 
ment No. 22,356.at the same. office for the NW. 4 of Sec. 24, T..107, R. | 


te 36, alleging settlement June 20, 1873. The latter filing was Gabeoled” - 


by letter (“ 0”) of May 18, 1878, for relinquishment ; and the relinquish- - 


a ment, which is on file, was executed September. 29, 1877, and is unmis- 


“takably in the hand- -writing of OC. M. Bywater the slaimant | in this case. — 7 


-It therefore appears from the record before me that Bywater held a | F 


_ tract of land in Minnesota under the pre- emption law from June 1873'to - 7 
September 1877, in which last-named month (he stated in his testimony) 


he removed to Washington Territory. In my opinion he’ had théreby — 
exhausted his pre-emption right, and his pre- emption. settlement: and — 
-.'. filing on the land herein in controversy were illegal (J. B. Raymond, 2 L. - 
-. D. 854). This was the status of his claim on January 8, 1880, when Hill 


op and Lewis made their SCrip : location ; and such a claim could not be. 7 
validated by the subsequent demnenntation to a homestead entry, so as ae 


0 appropriate the land against them (Brooks v. Tobién, 4 Le D. , 560). ees 


> For these reasons your said office decision is affirmed. 


I call you attention to the fact that this land appears to be a part of : 


. a the Maynard donation claim, and that the record shows that a request 
to issue patent for it to ‘he heirs of Lydia Maynard was on February a 


; 27, 1885, refused consideration by my predecessor, beeause of the pen--— 


deney of a certain suit in the Supreme Court of. the United States in: 


volving her title thereto. In the letter transmitting his” views to your ~ 


Fs office is the following passage: “ You will please take no action looking ee 


voy toa disposition of these lots until said suit has been. decided. Dh 
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“PRA C TI CH—RE VIE Ws 8 oe VE YA C C D UNI TS. 


J. R. Guover. 


Tc decision’ ‘of the Dapavinent rejecting o a& survey: and rofasiad | ‘to pay ‘hevetor wily. i‘ 


ya not be'reviewed, where it appears that application for such actiou was not made: — 
a within the proper time, and that prior to such application. the townships covered 3 8 


- _ by said. survey had been re-surveyed and the work paid for under a pubeequens 
. contract. 7 | 


| Acting g Seoretary Muldrow to Commissioner Sparks, Tul Ly 22, 1886, 


On May. 26, 187 7, the United States Surveyor General for California ' 
~” executed: a contewee with Deputy Surveyor J. R. Glover for the survey of 


Townships 18 to 25 N., Range 10: WwW. Mount Diablo Meridian, Cali- ope 


. fornia. 
‘On. April.14, 1879, Secretary Schurz aad a decision relative ‘to the 


| approval of the accounts of Deputy Surveyor Glover for the-survey of — 


these towiships, and also upon the question of the approval of said 

surveys, in-which he held that said surveys were not in conformity. with 

law, but:in: direct violation eee and that. his accounts for said 

services should be rejected: 
In the decision referred to Secretary. Sohuie aaa: 


_ “Viewing the.work as a whole, it will be seen that ‘Mr, Glover exe- 
cuted the:survey of the 4th standard line in such a manner as to throw. © 
the, deficiency into the townships which he had the. contract for. subdi-: 
viding, instead of: allowing.it to fall in the place where it naturally 
belonged. In so doing he violated the law. 

«1st. By deducting the deficiency from the. east, instead of the west 
side of the townships north of the 4th standard line ; and (2) by drop- 
- ping a row of sections from the east side.of the 4th standard: une; and | 

by running the lines of survey in = wrong direction. safes 
. -* He an * x ae fee 

- “Tam of opinion. that Mr. ‘Glover is not entitled to pay for the sur- 3 
vey of these townships, and that the survey of townships. 18 to 25 
north, 10 west, should be rejected.” = 


It will be seen from the decision above referred to fae Secretary = 


- ‘Schurz decided (1), that these surveys were improperly executed, and 
should be rejected, which was accordingly done; and (2) t that. Glover aa 


_ was not entitled to pay for that service. E 
No further action was taken in thé matter by Mr. Glover, until nearly 3 
six years thereafter, when he filed the’ presévt motion, * invoking re- 


—. newed ‘supervisory action and review of said decision —— 
upon matters arising since the date of such rejection,” to wit: At dacs - 


: contemporaneous with the Glover surveys, Deputy Surveyor. Hanson > 
had executed other surveys in California i in precisely. the same manner, 
~~ which though. rejected were afterwards re-instated and approved ; that 

in 1883, the Commissioner approved s similar surveys of tavnshipa made - 

; 2278 pEc- —2 Sk Se , 
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o feactionsli in . the same manner, viz: be the junction of the Mount Diablo ae 


and Humboldt Meridian ; that numerous ‘surveys have since been ape. 
proved made‘in precisely the same manner as the Glover survey, and 


- that instructions have since been even for the BEEYSY of: ecm “y 
8 townships i in the same manner. | 5 
- I do not think that the erounds peed in this motion fob. r eview are ae 


aoe sufficient to take the case out of the general rule requiring that all mo- 


tions for review shall be made within thirty days from date of notice of 


"decision. 


It. appears from the record that fhe surveyor. eae of: ‘Oalifornia ee 


approved and forwarded the surveys of Glover and Hanson about the 


game time, and at the same time forwarded a protest from Robert Gard- 


~ ner, charging fraud in the surveys of Glover and Hanson, and that the — 
fractional townships were surveyed so.as to drop the 36th section in-the 
interestof a land ring. It is true that Hanson’s surveys: were rejected 
because the lands were notof a survey able character, and not because 
‘section 36 was omitted in the surveys, but it does not follow that be- 

_ cause the surveys were rejected upon a ground in itself sufficient, that. 
the other objection to the survey was approved. Hanson waived his 
right of appeal from. the Commissioner’s decision, and also all claim 
for pay for his surveys, and subsequently the Commissioner directed | 
the surveyor general to expunge the cancellation of the Hanson | sar- 
-veys and restore the triplicate plats to the U. 8. Land. Office. This 
‘action of the Land Department was induced solely from the fact that 
Hanson had waived all claim against the United States and had been. 
compensated for his services by the State of See eee not from 
an approval of his survey. | 
. This subsequent action in regard to the Hanéon surveys, ia: the 1: 
leged subsequent. action of the Commissioner in regard to similar sur- 
veys, will not take this case out of the general rule that all motions for 


_ review must be made within thirty days. from notice of decision, except. 


| when based on newly | discovered evidence. — 
‘Besides, it appears from the report of your office that since ‘the date 
of the decision of Secretary Schurz above referred to, and prior to the — 


| filing of this motion for review, that the townships - covered. by. the. | 


Glover surveys have been resurveyed under another contract, and that . 


the aceounts for such surveys have been audited and paid. This fact . 


alone precludes the Department from taking farther action in the matter, _ 
and is a sufficient ground for refusing to gr ant the review prayed for. 
The application for review is denied. | > a - 
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| DESERT LAND ACT—FINAL PROOF. 
PETER Freon ET AL. 


The eeamienicn of land under this act by any one “person is limited to six hundred and. ~ 
forty acres whether taken by original entry or assigument. 

Fimal proof purporting to be made by the original entryman but submitted and sworn 
to by one acting as attorney in fact is illegal and invalid. 


‘Seoretar a Lamar to Commissioner Sparks, July 23, 1886, 


I have considered the appeal: of Peter French et al., from certain de- 
cisions of your office, hereinafter more particularly specified, adverse to 

said French and his assignors. | . 
Said appeal involves five desert land entries, mae at the Lakeview 
land office, Oregon, and designated as follows: oe 3.4 
Entry of James A, Jennings, final certificate No. 2, dated Senne: 


, 23, 1880, for 639. 69 acres; J, M. Dedman, final certificate, No. 3, dated Rr 


: December 20, 1880, for 639. 78 acres; Isaac W. Laswell, final certificate, F 


‘No. 4, dated December 26, 1880, for 599.33 acres; John J. Hallett, final 


: certificate, No. 5, dated December 20, 1880, for 640 acres; Peter French, | 


final certificate, No.8, dated August 14, 1882, for 610.70 acres. 


Uf the claims covered by the above mentioned entries, fro. 6 those of i 


_ Jennings and French, were initiated by. declarations dated September : 


7 - 24, 1877; two, those of Dedman and Hallett, by declarations dated De-. _ 
cember 20, 187 7; and oun that of Laswell, by declaration dated J anuary wt 


“7, 1878. 
Your office, by its letter of Tne 8, 1883, informed. the epieter and re- 


7 ceiver that all of. the entries named: had been canceled for fraud, in that 


(1) the lands were non-desert in character, and (2) the entries of Jen- 


| 2  nings, Dedman, Laswell, and. Hallett were made in the interest of Fr euch. 


«Said action was paced upon the report, dated April 4, 1882, made to 
- your office by Special Agent R. V. Ankeny. The register and receiver 
were directed to allow to claimants sixty days from date of notice within | | 
which to show cause wh y their entries should be re- instated. N ovem-. 
ber 6, 1883, six months after the cancellation, the local office. addressed 
to: your office a letter stating that the several parties had been duly no- 
. tified of the action taken, and that they had made no response. There- 
upon your office, by its letter of February 13, 1884, to the register and 
receiver, declared its judgment of banbeliavion final, and directed that 
the lands involved be held subject to entry by the first legal applicant. 
Subsequently application was filed in your office in behalf of French,. 
asking the re-instatement of all the entries canceled as above. This 
petition, filed in October, 1884, averred want of notice of the cancella- _ 


| tion, and was accompanied by an affidavit of French that he is entitled. | 
- not only to the land ‘covered by his own entry,-but that he is the owner Ces. 
by purchase of the entries of J ennings, Dedman, Laswell and Hallett. 2 <4 


ae of certain other ‘Persons were also filed for the purpose: of _ ; 
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a ciowing that the lands had been desert in character, and that they bad : 


my been reclaimed as required by law. ieee 
Prior to the receipt of the petition, to wit, on August 1 1, | 1884, your _ = 


ar office, at the request of counsel, had by talearaph directed. the register 


- and receiver to make no further disposition of the lands. in question 


7 ‘until SO instructed. : ee 
After farther proceedin gs Gis upon the aestion of neti; you, oe 


: | by your letter of April 29, 1885, to the register and receiver, declined . 





-! to re-instate the entries aad directed the local office to no. lon ger with-— 
hold the lands. from entries or pre-emption filings by. other. eget ake 


: applicants. eae 
- The appeal. now before me is from the several aecisions: of June 8, -: 


fa 1883, February 13, 1884, and April 27, 1885, above mentioned. 


| ‘Said appeal sets forth and. proceeds to argue several specifications of - 
| error, which it is claimed exist in the decisions appealed from.’ For the 


- purpose of this decision it is not now necessary to consider. alt of these a 
specifications. Among them is one to: the effect that the decision. of 


on your office of February 13, 1884, declaring that of June 8, 1883, which — ‘i 


| - canceled | the entries. in naest or final, was without ‘aniliority and not as 
a binding upon appellants, because nade without notice to them. 2 
It has constantly been alleged and is stated under oath. that: res a 


= - of the decision: of June 8, 1883, canceling said entries, was never re- Z 
ceived by either French or his assignors, and he states that the matter ee 


was first brought to his notice in June or July, 1884, by one Cushman aes 


= entering upon a portion of said lands for the PHEDORS: analeing im- ae 
"provements thereon. | oe 
December 20, 1884, your office called upon the eanicee and receiver 


am to furnish proof of service of notice of the cancellation of said entries. 


Those officers replied, under date of February 23, 1885, that they had - 


mailed. to the several entrymen notices of said cancellation, as directed ae | 


_ by your office letter of June 8, 1883, but that they have no means i - 


- - proving that said notices, or any of them, were received. 


On this showing, and from the. proceedings beaut naa, Tam” 


- unable to find that the parties appellant have had the benefit. of the | ae 


3 sixty days’ notice contemplated by your office decision of June 8, 1883, os 


7 and I therefore think your action denying a hearing was error. 


Your attention is invited to a peculiar feature, which has not’ been one 
naverted’ to in any of the several decisions rendered by your office in. 
this case. It is this: It seems that when final proof was made, claim. 
ants Jennings, Dedman, Laswell and Hallett did not personally appear, 


but that they 1 were represented by French, who appeared with ee of os 


2 ee SB ee 


. = : by their respective claims, whatever shies themselves might do if present. re i | 


In answering the questions usually propounded to claimants in mak. 


— _ ing final proof, French so personated his principal in each case as to : 


‘ answer said questions in the first person as if he were the claimant or ae 
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: ee ‘Having anawared the questions in this way he aabectibed te gs 


and swore to the same as the claimant, adding to the signature of such | a - 


S a 7 claimant: ‘the words, “by Peter French, attorney in fact.” 


~The final proof as taken’ and submitted in the four cases: named i ison 
- the facts above recited illegal, invalid and without effect, and neue a * 


_ fot that reason be rejected. 


» Although having proceeded in the manner pidieaied: itis now niated . 


7 by French, and by at least two. of the assignors, that re purchased from = 


- them the entries in 1879, while final proof was not offered until the fall. 


OF 1880. It would, therefore, appear that at the date of said final pr oof ane 


French attempted to occupy the dual position of attorney-in-fact for the ” : = 
_. original claimants and their assignee. I have already said that the — 
.. final proof submitted by him as attorney for Jennings, Dedman, Las- 


well, and Hallett is valueless. As to the claim now set up by French 


2 that he is and was at the daté of final proof, and prior thereto, the as: 


‘signee of the parties named, and that he is for that reason entitled to — 
patents. covering the four tracts embraced in the claims as originally — 
- - made by: them, it need only be ‘said that while assignments of desert 
-... Jand entries before final proof were recognized by the Department a 


‘until its. decision of April 15,1880, in the case of 8S. W. Downey (7 — 


— CL. O. ., 26), it. has. been very distinctly ruled that the acquisition by any  ~ 
one person of land under the desert land law is limited to six hundred ~_. 
‘and. forty. acres. - See case of Joab. Lawrence (2 LL. D., 22), and that of _ 
David B. Dole GB L. D., 214).. French made an entry in his own name | 
_~. for 610-70 acres. It is therefore clear that in no event can he be recog- —- 
.. nized as the assignee of the. parties named, or any of them. If any of | = 


: these four entries shall ever be re-instated it. must be upon a showing | 


_- made by the parties originally claiming and not by French. . Since they 


‘dain. want of notice of the adverse decisions of your office, and it does. | 


_ not appear that they received notice, they will be given an opportunity a 
_ to appear.at the local office on a day to be named, with aview tothe 
submission of such testimony. as they may have to offer in support of | 
| ~ their respective. claims, and to offer fina] proof in heu of that hereby ree 


| jected, showing their compliance with the law in all respects. 


French will also be notified that at the same time a hearing will be. 7 


gees ‘hadi in his case for the purpose of examining as.to the charges of fraud 


_ made in the: report of the special agent and affecting the entry madein =. 


; : his name, and upon which he has made final proof. At such hearings — a 


the government should be represented by a special agent of this office, 


_ who should be farnished with such information as the report herewith | . 
* fe tot Special. Agent Ankeny, aud other papers, may afftrd. The agent 


should be instructed to procure the attendance of such witnesses, and =~ 
to present. such evidence as will in each case protect the interests of = : 
oo = the government, and guard against the perpetration of fraud. 


It BE Dee that: under authouty from. your office certain flings and ad 
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‘entries have been made on portions: of. these: lands: since your. office ab: ba a 
_ cision of June 8,.1883. The parties who made them should have notice 
of the proposed. hearings, in order that they may appear ‘and present - ; 
such facts as may be in their possession and pertinent to the inquiry ~ 


~ relative to the charge of fraud in connection with any of t the desert land 1d - - 
entries mentioned. = 


. The privilege of Cross: examining witnesses anouid be sieorded all. par. cs 


ae ties appearing and claiming an interest ney virtue ot an y filing 0 or entry : . . 
allowed them on the lands. | | | ie ae 
ee The decisions oe from are modified sccordingly. 


j | PRACTICE—HEARINGS—B URDEN or PROOF. Ae 
“HEyry C. PUENAM. . 


| A hearin g ordered ou special agent’s ‘ape Abokin g toward the gencallation of a final | 


~ entry, is a proceeding de nove in which ree ex oe te testimony contained i in said ee 


_ report should not be considered. 


os | As in such hearings the burden of proof is upon the soy ernment it should | frst submit 


ae .its proof before the defendant is required. to PESSEH EY his defense: 
aa The case of George T. Burns cited and followed. 


| Seoretary Lemar to Commissioner Sparks, Tul y 24, 1886, 


" aeaey C. Putnam has filed j in. the Department his petition ae that oa : 


| a hearing be ordered to investigate the legality of certain timber-en- 


ia. tries at the Humboldt, California, land office, which entries you ordered _ 


; - to be canceled upon the beepers of Special aeons and refused a hear- ‘ i 
Ye ing thereon. 


From your letter a acne 26, 1886, to Mr. Pitnaw, | it appears ‘thai, den 


aa most of those entries were canceled upon the reports, of special agents; 
accompanied by the affidavits of. the original entr yman to. the effect | 


that the original entry was made in the interest of other’ parties, and © 
~ from considering a large mass of evidence on file i in your office, consist- | 
ing mainly of reports of special agents and affidavits of. individuals, 7 és 
«showing the illegal operations of Beach, Evans, Marks, and their asso- ah 
. elates, the parties in whose interest it is. -alleged these: entries | were © 
_ - made.- | | , | 
cae ‘Upon ascertaining che fact of. the cancer: of sags. entries, Mr. ne 
ie Putnam filed an application in your office, alleging that heis.a bona —— 
- fide purchaser for value, without notice. of any defect of.title, and held 


title by conveyance three or four removes from the original entryman, 


and. asks that a hearing be ordered. before the register and receiver to — fe: 


: investigate and determine the trath of these ch arges, supporting it by ° oe 
_ his affidavit, in which he alleged that the affidavits of said entrymen,. 


2 “that they were hired to make said entries in said lands, ” were false | 


| 2 and untrue, and that parties in ‘interest. had conspired to a eld the’ a 
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cancellation of said entries to the end that they x may again re- enter and: | 
sell these lands.. He further alleged: that if. opportunity was afforded 
~ he would be able to show that said entries were madein cood faith and > 


a etre benefit of said entryman, and were not fraudulent as alleged. 


By your said letter of June 26 you refused to order a hearing in these | 
Cases, because the application rested solely upon the statement of Put: 
~ nam that the entries were made in good faith, which you say appears — 
to be merely his opinion, in contradiction to the sworn statement of the — 


entrymen themselves and other parties to the fraud, and that he does os 
not furnish the evidence or even statement of facts ach he expects to 


prove to overcome the case made against the entries. | 
It does not appear that Mr. Putnam was a party to any of the pro- 
ceedings, or is any way known in the transaction: prior to his applica- 
tion filed in your office for a hearing in said case. In this application 
he for the first time appears as a party in interest, alleging: that he is 


- a bona - fide. purchaser. for value and asking that he may be heard to 


_ maintain the validity of these entries. The facts set forth in his appli: . 

cation show that he is a party in interest, having such a standing in 

the case as would entitle him to be heard ez rel., to maintain the valid- 

ity of the entries in question. . See R. M. Sherman et al. a L. De ian 

John C. Featherspil (Ib., 570). 

| The fact that.‘ his statement is not. claimed to be ere on aren 
- knowledge, but appears to be merely his opinion in contradiction to the ) 


sworn statewent of the entrymen themselves and other parties to the. — 


fraud,” is not a sufficient ground to refuse the hearing prayed. for. The - 
sworn statement of the eutrymen upon which the. reports of the special ~~ 
- agents were based, are themselves directly contradicted. by the sworn 


statement of these same entrymen made at the time they entered the - 


land, The applicant now asks that he be allowed the opportunity to | 
show that the first statement was true and the latter is false. —— o 
- Entries of lands to which he claims title, bona ‘fide and: for value, 7 


have been canceled:-npon an éx parte showing. He now asks that he be 


allowed to show that the testimony upon which you acted was false, — 
‘and to sustain the validity of the entries. I as the application for : 
a hearing should have been granted. _ 
This case comes before the Department upon a direct sap oleate, in- : | 


— Sonic what he terms the supervisory authority of the Seeretary to 


order and direct an investigation of the mattersim question. In all — 

cases where the Rules of Practice’ prescribed by the Department provide 
a means by whieh the supervisory power of the ore mney be. in- 
| iy oked, they should be complied with. a, 2 
| “When. the Commissioner refused a hearing in this case, upon: the 
‘application filed by Mr. Putnam, it was a final decision, and therefore | 
- appealable. Had the appeal been refused, an application. for certiorari _ 
would have been the proper method of invoking the power of the Sec- 
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| ers to supervise and control the ee of ‘the ‘Gommisgonen oe a 
the reason that the action of Mr. Putnam is irregular, his application. et 


-_ should be dismissed, and he should be remitted to his right of appeal ;_ oe 


~ but in view of the fact that by my letter of the 6th instant, I-returned 2 
to your office all cases pending on appeal in the: Department at that — « 


date from the action of your office in canceling entries upon the report — ~~ 


_ of special agents,.to be disposed of under the amended circular of May — 


= 25, 1886, allowing all parties whose entries were held for cancellation ‘ 


upon the report of special agents, sixty days in which to show cause ~ 

_ why their entries should be sustained, I shall for that purpose treat this 

» application as an— appeal, and order that this ¢ ease be even the same. ee 
- direction. ‘ 


_, As the formula of the anand: seoaiee of ire 25, 1886, may aad = 
of some doubt as to where the burden of proof rests in cases of this 


character, and in view of the fact that a large number of similar cases” “e 


_ were returned to your office with my letter of the 6th instant without i, | | 


an examination of the record of said cases, I deem it proper. to call. _ 


os 7 your attention to the rule of practice which should govern in 1 the hear- 2 | 


i Ing ‘of such cases before the register and receiver, ae 
When from the report of a special agent it appears that a an oe is -. 


-. fraudulent, or from any other cause its validity should be inquired into, 


such entry” should not be canceled upon, the report. of the agent or the oe 


- testimony accompanying it, but.should be held. for cancellation, and — 


: the entryman should be notified of such action and allowed sixty days | 


- in which to apply for a hearing to show eause why the entry shouldbe 
| sustained ; and if it-appears from the report of the special agent that 


| < the entry tis been transferred, the transferree. shall. also. be notified as -- 


well as the original entryman. If at the expiration of such time the 


<) claimant fails to apply for a hearing to show cause, the entry should — 


then be canceled by the action of your office. But if in response to. oe 
~~ - such notice, the claimant offers to show cause why the entry should be 


- sustained, a hearing should be ordered, at. which the gover nment should _ 
offer proof to sustain the allegation that the entry, is illegal or fraudu- * 


_ lent before the entryman shall be required to present his defense. Such -— 


_ hearing is a.proceeding de novo, at which the register - and . recéiver | oo 
should not consider the ex parte testimony contained in the agents. re- 7 
-. port, but in all such cases where the entry has been regularly made 


. ~ and final certificate issued, the burden of proof is on the government, 
and it will be required to establish the truth of the charge at the time af 


of the hearing by the examination of the special agent or. such. other : 
_. witnesses as may be produced, so that the entryman, may have the op- - 


Ss portunity of cross-examination as allowed by law. This rule was clearly _ = 


; ~ announced in the case of George T. Burns (4 L. D., 62), and will be ae 


: strictly: a adhered to. See als SO di ames i eas ae: 215). 


APPLICATION FOR | MINERAL PATENT. 


a ‘ 


tel: OHN KINKAID. 


arn The preliminary showing required upon application must embrace an amount of work, a 


or expenditure, sufficient to make the elaine. ‘valid and subsisting at the date of . 
ADEN EROR. 


Secretary Tae to Commissioner Spars, Fut 31, 1886, | 
Ts am ‘in receipt of your letter of the 26th ultimo, inclosing a letter | 


~~ addressed to you by John Kinkaid, Esq.,.of Gunnison; Colorado,— 
‘herewith returned —and, inquiring as to the proper construction. of bok 


“paragraph 3, Circular N, December 15, 1885 (4 L. D., 374), which is an 
extract. front departmental decision in the case of the Good Return ie 
Mi ining Co. (4 L. D., 221), and which reads as follows: | 

-That “compliance ‘with the terms of this chapter,’ as a sondiion for -- 


_ the making of application for patent according to section 2325, requires 
_ the preliminary showing of work or expenditure upon each "location, = 


sufficient to the maintenance of possession under section 2324, either by 
showing the full amount ‘for the pending year, or if there has been fail- ~~ 
ure it should be shown that work has been resumed SO as to oe re- 


location. by adverse parties after abandonment.” 
Your inquiry concerns: the words “the fall amount of work for’ thé 
-- pending year,” and your letter construes them as meaning “an amount 
sufficient to make the claim a valid and subsisting one at the date of - 
the filing of the application for. patent.” Said construction is correct. 
The exact meaning of the paragraph will perhaps more ao ApEeee ae 
as a slight transposition of its words, as follows: | : 
. That compliance ‘with the terms of this chapter, as a condition: = 


| fon the making of application for patent, | according to section 2325, re- : - 


- quires the preliminary showing of work of expen diture upon each. loca- 


tion, either by showing the full amount sufficient to. the maintenance of - | 


- possession under section 2324 for the pending year; or, if there has been’ . . 
failure, it should be shown that work has been: resumed SO as to prevent 
re location by adverse parties after abandonment. , ae 


‘The pending year” means the calendar year in which aplication is ae 


- -mmade. And you will observe that the paragraph has no reference. to a 3 


3 showing of work at date of the final entry. 


a ‘ 
——— 


OFFERED LANDS—PRIVATE ENTRY, 
JoHN C. TURPEN. _ 

ae Tracts withheld from-public sale through erroneous markings on the plats or records, _ 

or. by orders of the General Land Office, are not sablect to private: any except 

after public notice of restoration. | , e, 

Acting Seoretary y Muldrow to Cane Sparks, Tuly 31, 1886. 


I have considered the appeal of John C. Turpen, Esq., from the,de- 
cision of your as dated March 26, 1886, rejecting his eppceyon to. 


on ae 
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os pareies at private cash entry the following described tracts of land in . : 
eis ae old sagas ae a Ohio: a » Poe 


Vat office cero said application, for. the reason cat some of. hee -_ 


| eg tracts applied for have already been patented by the government, and 


. for the additional reason that the tracts embraced in said application” 7 
— not disposed of are not subject to private cash entry, but they may. be. 


entered under the homestead and pre-emption laws, if the applicant = 


2 - farnishes an affidavit duly corroborated, showing that the land applied - 


ne for is not: occupied by any person or persons, with anes empnore:, 9 


-_ mnents, claiming color of title thereto.. _ 
The appellant, by his counsel, has assigned ten specications of fenror, 


a which may be considered under three heads: 


Ist. The decision appealed from is contrary tolaw. ee ae 
| 9d. The decision is contrary to every Beetle and precedent oe this : 
: Departs ent. | 7 a “ & 
3d. “Said decision is erroneous, because no reagon or orouadl for the a 


2! | | eejection of said application to purchase 1s stated therein, and it is serie! — 
. fore arbitrary and unwarranted.” - | 7 


It appears that on March 25, 1886, your office advised Bie Hon, Charles : 
M. Anderson, in response to tis personal inquiry regarding the status 


of said lands, that any isolated tracts: found to: be still vacant. in Qhio - Sh 


ee are regarded as having been withheld from disposal, from erroneous 


marks on the plats and records, or.from other causes, and therefore are- 
2g subject to disposal at ordinary private entry. : gee 


Tracts so. withheld must first be restored to market by public notice, . = | 
béfore they can be resold at private entry, accordin g to rule laid down . — 


| in the 9th section of Circular of January 1, 1836, which has been uni- | 
. formly followed since, and which was held to nage the force of law in | 


_ Aitorney General Butler’s opinion of July 14,1887, = 
.. Dhave caused an inspection of the records oe your office to be made, - 7 

= - and they disclose the fact that all of the tracts applied for are within the i 

. ~ enclosure marked with a pencil, and upon which is written “ St. Mary’s ee 


Reservoir for Canal from Dayton to the Miami of Lake Erie.” On Jan- - 
-  uary 1, 1836, your office issued to the registers and receivers. of the =~ 
= Thited States Land Offices a aap the 9th section of which contains 7 


the followin ¢ language: 


a : _ + Whenever you have reason to believe that any tract or net: ine 
. your district, heretofore offered at public sale, may have been improp-. 


ee erly withheld from private entry, in consequence of errors in your books, . = 


or in marking the sales upon your maps, or from any other cause what-— 


‘ever, you will seek information from this office in relation to such cases; 
~. and if it should then appear that the lands have been thus erroneously _ 
withheld from private entry, you are par ticularly required to give notice, 
.. of the fact. by public advertisement in the most. convenient newspaper, — 
and to be put up.in suitable places, setting forth that ata particular 


one, -hour and day, therein to be mentioned, you will be prepared to receive. .: 


: “ ‘applications. to enter the lands poslenayed in sach notice. - This ee o 
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‘ahonld be given. at least thirty dan ys. ‘before entries are to be received ; : 
and in no event will you allow any such lands to be Ear oe or located. | 


% & _ before the expir ation of the time thus pr escribed.” ane 


The proper -construction of said 9th section was. oonsidered by Ate 


| | tore General Butler, on July 14, 1887. The Attorney General held, a : 
_ (3d Opin., 274,) that while no power to make said regulation was sy - 
-. pressly given to the Commissioner of the General Land Office by any © ~ 


act of Congress, yet said regulation was warranted by the nature of the | 


. case, and the general powers of the Executive under the Constitution; - i 
_. that itis the duty of the Commissioner of the General Land Office, under 
the general supervision of the Secretary of. the Treasury, and through 


him of the President, to take care that the law is faithfully éxecuted ; 


that one of the most important points to be observed ‘in the Bronaton 


of the law, is the securing to all persons a fair and equal opportunity to 


become purchasers of the public lands; and that where lands subject. ae 
by law to private entry have been improperly” withheld therefrom, if a 


: considerable. time has elapsed since the close of the sale, to allow them | 


to be entered by any particular individual without a public notice that 


they are subject to private entry would in most cases give such indi: 


_ vidual a preference over thé rest of the community, and not be a faith- . 


fal execution of the law. | 
~ This opinion was reaffirmed: by ape oy General Butler on J a 21, S 


1837, in which he expressly ruled that citizens can not acquire a right an | 


to enter lands which have been improperly withheld from private entry, — 


- after the close of a public sale, at which they were offered until after ; 
notice of restoration. The opinion of Attorney General Butler was. 


cited with approval by Attorney General Crittenden (3 Ovpin., 653). 


- The same principle is announced in the decision of the Supreme Court 


of the United States in the case of Eldred v. Sexton (19 Wall., 195) 


wherein it is stated, speaking of oitering lands at public sale before oo 


allowing the lands to be subject to private entry: “It is to secure to . 
all persons a fair and equal opportunity of purchasing them and to ob-— 
tain for the government the benefit of: competition, in case the lands 


eo | should be worth more than the price fixed by Congress. ae 


‘It has uniformly been held that where lands have been covered = - 


| | eae which have subsequently been canceled, they are not subject to ~ 


‘priv ate entry until notice of restoration has been given. See Secretary | 
Chandler ’s decision in the case of Jefferson Newcomb (2.0. L. O., 162), 


and also. Secretary Schurz’s decision 3 in the case of 8. N, Putnam ee C, : . 


LL. 305). 


. But aside from the effect of the marking above referred to, the 1 rec- 

| -ords of. your office also show that on January 10, 1865, the register and a4 
- feceiver at Chillicothe, i in said State, were baviged that “in the pro- 

_ gress of business and many changes of incumbents, it has undoubtedly <i 


often happened that numerous tracts were applied for, marked as dis- 


2 posed of, and under this impression have been epee out of the market, | 
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and consequently from free competition . fae have. reached: ne con. | : a 
clusion that a just administration of the aad ‘affairs requires. us: to. make | 


ae critical and thorough examination whereby to seek out. and: place. in’ ee 

Pas list. form every tract undisposed of in this. district, and thereafter to oe 
have due publicity of the same, say for sixty days, ace only-at: Chilli: — as 
. cothe but at the capital of the State. To this end you will without 
_ delay prepare such a list, test its correctness by the most. thorough ex- 
 -amination, and append your statement thereto that it containsall the 


ee lands. undisposed of in your district. In the meantime and. until fur- - 


ther orders you will permit no entry to be made of any tract, and will. 


give notice accordingly. This is not to operate as an interdict, 40. any | - < 
_. bona fide ‘pre- emption or homestead settlement.” : ie 


7 The lands applied for are within the above named district: after: the - : 
a consolidation of the other districts with it in said State, and hence 


come within the operation of the order. . It thus. appears that, not. only pag 


on account of the marking upon the township plat, but also by the ex- . 


oe press order of your office, the lands applied for are not. subject: to pri- oes 


- vate cash entry. . It follows, therefore, that the decision of: your. office 
> ‘is. not contrary to law; that it is not contrary to, but.is in. accordance 


. | with the regulations. aaa precedents of. this Department, and that it is ; 7 - 
not arbitrary and unwarranted,” because it is in accordance ‘withlaw - 


and the practice of this Department, and gives the correct reason for : 
es rejecting said BPpICATOR)t to wit.: that the lands varalie for -are not be , 
— saueet to private entry. | 


. The decision aD Rene from i 1s accordingly affirmed. 


“MINERAL PATENT—S UIT TO VACATE. 


Tan Mounrarn Mam. 


he Je Suit to set agae a potent. will be instituted by the governtnent where it ‘odens wi ith- ‘ ae 


out interest, is under obligation to protect the title of ae parties, ne have no. 7 


" Te remedy except through such intervention. 


Acting Secretary y Muldrow to the Attorne, y General, August 3, 1886. 


a es view of: your communication of the 2d ultimo, relative to the peti-- ne 
> tion of James Reilly for the institution of a suit in the name ‘of the 
- - United States to set aside a patent issued on August 15, 1882, to For- - — 
- dyce Roper for the Mountain Maid Mining claim, upon Taeson, Ari- 

‘Se ZOD2, Mineral Entry No. 118, I have reconsidered my opinion of ‘April : 


a 16 last, heretofore forwarded to you, recommending that. such suit 


should not be brought. When said opinion was written, it was my im- 


-- pression that the location recorded November 10, 1880, and subse- = 
_ quently to the issue of the townsite patent, was the initiation of Roper’s.: | 


: ms night to said claim. Tam now advised that the facts are otherwise, and ms 4 


~ 
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os ‘thiat hig right. nia ten. hat to the original location of Febraary 25, 1879, - 


thus antedating the townsite claim, and I therefore recede from my said : 


ag recommendation. : 
<> WEBS ‘Reilly’s petition is founded chiefly upon ‘the | stlepation that. the bee 
~ Jand-embraced in the Mountain Maid claim is not valuable for: miner- — 
als, that its non- -mineral character was well known to. Roper at date of 


-. his application for patent, and that the patent was ‘issued through fraud 


~ on his part: and mistake on the part of the officers of the gover nment, - 


| think that a prima-facie case of fraud as stated: is made out in the ee 
affidavits. accompanying the petition; and, as to the alleged mistake, 


the records of the Land Department show that patent was prematurely — 


a issued while there was pending a protest against it by one J. S, Clark, < 


a claiming ownership and occupancy of the surface of the claim, and ae | 
 claring that the land was valueless for minerals. Both the law and the 


regulations contemplated that full inquiry into the atpeeueus of. the 
| Aa should be: made before issue of patent. 


Mr. Reilly asks the intervention of the United States. in bangs 7 


“ suit, on the ground that he isan occupant of the land under the patent. = 


issued September 22, 1880, to the townsite of Tombstone. The mining — 


~ claim is wholly within said townsite, and, although the townsite patent - 


 antedates the mineral patent, he affirms that the courts will not permit — : 


the said fraud or mistake to be shown in collateral proceedings, since 


- they hold that the issue of the mineral patent is conclusive of all the 


: ‘facts upon the existence of which such issue lawfully depends. In my | 


_ letter to you of the 5th ultimo, relative to the Smoke House Lode (4° - 


. L. D., 555), I stated that such are the existing judicial rulings ; and it : 


. follows that the only recourse of the townsite occupants, -in such cases, a 


is an appeal for the intervention of the United ees A in their behalf, a 


in a direct suit to set aside the patent. 


The lands in question are covered. by the townsite patent if in fact - : 


“e they are not mineral, and hence the United States are without the pe- 


a cuniary interest in the result of such a suit, which was adverted toas 


si an important factor in Mullan ». United States (118 U.S., 271), and in. - 
- United States v. Minor (114 U.8., 233). It would seem that, under 
these circumstances, s suit should noe be brought to vacate a patent for 
es the benefit of third persons, unless the United States are under obliga- oe 


tion to protect their title (Smoke House Lode, supra). ‘In this case, I - 


Ne think, ‘such an obligation rests on the government in respect. of the o 


titles of the lot occupants under the: townsite patent, heretofore repre- | 


oe sented by the protestant Clark and now by the petitioner Reilly. ‘There 7 : 
was no neglect on their part to advise the Land Department of the non-: - 


mineral character of this tract while the mineral application was pend- 


ing; the Department was under obligation to inquire into this alleg a < | 
tion before i issuing patent, and had it done so presumably patent would | 
not have issued ; and it is now under obligation to ask the judiciary to. 


: : set aside the patent, which in fact did issue byt reason of its own neg- - 
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2 jest to make: the i inquiry. Fi bheeators PScomimend. that the cat it-prayed: S- 


: ’ for by Mr. Reilly be instituted—if i in ‘your oer on n farther consid- a ; a 
eration, it is deemed advisable. . 3 | 


PRI VATE EN TRY- —HOEMA AL LI M L TA TL ON. 


J OHN E,. J ORDAN. 


es A niivats cash ide. upon one certificate, will a be allowed f fort more land than ean _ 


be described by sub- soe) in the ordinary form of cash certificate and patent. 


"Acting Secretary “Muldrow to Commissioner Sparks, August 5, 1886. 


ae! have considered the case arising upon the appeal of John BE. Jor-. 


dan from’ your office decisions of February 10, March 18, and May 25, 7 


2 1885, affirming the action of the local officers in refusing to allow fin . 
to make private cash entry, upon one certificate, of numerous, scattered 


| tracts of land, in townships. 30 N., ranges 3, 4, and 5. W. , Olympia, os 
_ Washington Territory, amounting in the aggregate to about U1, 590 acres. | 


The local officers assign the te romane as their reason for tejecting : 


8 said application: 


- ,. We refused to consider. the same until it was. spresented in Caen. es 
7 to the requirements of your circular O07" Of. September 17, 1883, libs 


- which you say: 


~ «You will take care “that no more. aad Snail a inoluded i ina private » oes 


— eash: entry than can be described by sub-divisions in the ordinary form =~ 


- of cash certificate and patent. The sub-divisions should be confined to. + 
»» one section whenever practicable, to lessen the chances for confusion and -_s 

. error in posting.” Os 

~ Said cash application did not meet these requirements, in that it em-. oe 


eS pcd tracts not only in different. sections bat in different townships - 


; and ranges. . urthermore, a portion of the land embraced in said ap- ae 


plication i is not subject to private entry. ‘ 
- Upon your office affirming the action of the local officers, J oneal ap- | 


 peals to the Department, upon the ground that the limitation contained ~ @ 


me in said circular of your office (September 17, 1883,) is clearly in conflict ae : 
: with Sec. 2354, of the Revised Statutes, which provides that—'.. | 


> All publie lands, when offered at private sale,.may be purchased, at - a 
7 the option of the purchaser, in entire sections, half. sections, quarter- "ge 


a sections, half quarter sections, or quarter- -quarter sections. a 
_.. I ean not see that, there is any conflict between the regulation of your : 
i said office circular above quoted and the Revised cares and ‘there-_ 
se fore affirm the decision appealed from. a. ais | De ae lige 





easy aay ae THE eae: er. Dh 
ae “SWAMP Ld4NDS—EFFEOT OF CERTTNICATION—CONTESTS. 


Spare OF Orzeon., 


Contests calling in question the sliawaster of Jands aie to the State will not be. 


allowed, except where it,is duly shown that the certification was the result of 


. fraud or mistake such as wonld warrant the vacation of a patent based the oe ? 

or where priority of right is claimed. 3 A 

. The scheme of adjnstment lies within the discretion’ of the Séoretary of the Interior, 
-and he may vary the same, if he deems best, where the status of the lands ig ee ie 

undetermined. | 7 | 

There is no statutory authority for sonteste ag ince swamp selections, but ‘ite Secre-. - 
tary, prior to certification, may allow the same in aid of the duty devolving upon 
him in the adjustment of the grant. | . 6 : 


Secretar ry Lamar to Commissioner Sparks, Aaj gust 1, 1886. - 


On October 10, 1885, the Hon. 4“. E. Moody, governor of the State of 7 
Oregon, filed i in the epee teat a petition, requesting that all hearin gs 
before the register and receiver to determine the character of any lands 


heretofore selected by the State of Oregon as swamp and overflowed . : 
lands be discontinued, and that all cases now before the register and H a 


receiver be suspended until further instructed by your office. ane 
This application covers two classes of lands: (i a Those in which the | 

a chameics of the land has been determined by a joint conimission of 

special agents: appointed on the part of the United States and the State 


- of Oregon respectively, and whose examination and report has. been, 


| passed. upon by the Department; and (2) Those lands selected by. the. 
State of Oregon as evemy lands, the character of which has not yet oe 
‘determined: ' 

It is claimed by Governor. Moody, that the Daberivicnt and ae State 


_ having agreed upon a special agency or means to be employed in de- — oe 


‘ternining the character of such lands, the Department is now estopped _ 
__ from employing any other pEONCy for determining the character of ae m 
land. 


‘pointed. RY. Ankeny special agent on the -part of the United States 
to make an examination in the field of all lands claimed by the State as - 

swamp land, the character of which had not prior thereto been. deter- 
mined by the Department. He was directed. to cdoperate with an agent 
to be appointed by the State, to agree upon a plan of operation and to — 
obtain information as to the character of the land by examination in. 

the field, and taking of testimony, and to transmit a list of the tracts, 


On June 30, 1880, the Commissioner of the General Land Office ap- ee 


accompanied with a record of the testimony come the character of oe 


the land. ssa 
-On. September 25, 1882; the Woiienionee of the General Land d Office : 
advised the local officers at Lakeview, Oregon, that by a recent examina-_ 


tion of land in their district, claimed by the State as swamp land, said _ a 


~ agents acting conjointly reported certain tracts of land (designating 





ae B2e- fat DECISIONS | RELATING TO. THE PUBLIC LANDS. | 


them) : as 5 not being either swamp or overflowed, and the claim of the ie 
State to said lands was rejected. Thereafter, on the 28th of Septem- 
~ ber, 1882, he made similar decision upon the report of said agents, re- 
‘ jecting ether tracts for the same reason. Ba amount EOE land thus re- 
jected was about 48,000 acres. 7 ie ee ae 
- From these decisions the State appealed, alesse as’ error, that the 
lands were so reported by said agents without taking testimony as to 
their character, as provided for by the original agreement, and that 
said decisions were based solely upon the. report of. said agents, sup- 
ported. by their joint affidavit. On January 2 24, 1885,* the Secretary of ’ 
the Interior decided adversely to the State and refused to allow a re- 
- examination of said lands. 7 | 3 
By reference to this decision ere will be seen 1 that, idee the instruc- 
tions to Ankeny of June 30, 1880, he was directed, besides making a 
a personal examination in the field, to take testimony as to the character. - 
. of the land, and to transmit to your office a list of such tracts as the two 
_ agreed upon, accompanied by testimony‘as to the character of each tract, 
and in case.of disagreement to report his own epeon ae ee by 
dike testimony. | eo 
On September 1, 1880, wires was ‘instructed that the taking of a 
ae testimony would require more labor, time and expense than was‘con-.  __ 
- -templated when his instructions were issued, and that they (the agents) ee 
should jointly examine the lands claimed by ‘the State; make out alist’ — - 
of such as were found to be swampy, and attach their affidavits thereto ee 
- getting forth such facts. ’ — 
_. This modification of the original instructions was s doeeptad by the a. : 
: ‘State, and acting under thém said agents reported to your office a large 
number of tracts, some as swamp and inuring to the State, and others ~ 
as dry and not subject to the claim of the State under its grant. It was” oe 
upon this report that the Commissioner of the General Land Office re- 
} jected the claim of the State to such lands as were reported not swamp : 
and overflowed, which was affirmed by the Secretary of the Interior on 
appeal, holding that the State having acted under the modified plan, 
that 1t was competent for your office to adjudicate the. character of the 
land upon the report of the agent, made in pursuance thereof, and that 
the State is estopped from re-opening the case, and of submitting testi- | 
mony touching the character of the land, as sarided for by: the origin al 
- agreement. | ep 
To this desieidn the State of Orseen filed a motion for review, alien: | 
on March 3, 1885, was refused and the former decision affirmed. “after 
wards a aihond niotion for reconsideration of said decision was. filed by 
the State, and on June 19, 1885 , Acting Secretary Muldrow, holding that — 
&“ the ‘final decision of thes head of a department is binding on his suc: 
; cessor,” refused to disturb it. | ‘ 
At the same time that the said agents reported the 48000 4 acres of f land. Pe 


. *3L, D., 384 and 440. 
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| as not swamp and overflowed, they also reported a » large tract of land _2 


as swamp and. overflowed shioh was so certified by the Commissioner 


7 as inuring to the State under the swamp land grant, which was approved : - 


for patent by the Secretary of the Interior September 16, 1882. These 
lands are reported in what is known as list No.5. On some of these | 
lands it is alleged that parties have settled and purchased or have con- 
tracted to purchase them from the State. Itisalso alleged that contests © 
have been filed by certain parties, denying that the lands so reported. 
are in fact swamp lands, and asserting that they are public lands of the 
United States, which its citizens have a right to enter. Upon the filing 
of such contests, you ordered hearings before the register and: receiver 
to determine this question, and this is one of the classes of lands referred 
to in the letter of Governor Moody, in which he requests that all hear- 
ings before the register and receiver to determine the character of sae | 


_ | lands may be discontinued. 
. .The question as to the character of these lands has been fully said, _ 


dicated upon the report of the special commission appointed for that 
purpose. As to the lands reported as not swamp and overflowed, it 
has been decided by the Department that the State is estopped from 
~ further examination of said lands and can not now be heard to show that 
| ‘such lands are swamp and overflowed ; and that the government and all 


= other parties are equally estopped fori investigation of the character | 


of the lands reported by said commission as swamp and overflowed, and ° 


which have been approved and certified as lands inuring to the State —_ 


under the swamp land grant, unless fraud or mistake be shown. — 
In passing upon this question, Secretary Thompson, i In 1857, said:.' - 


«The approval and certification of my predecessor are the completion 


of a duty in regard to swamp and overflowed lands, imposed on the 


Secretary of the Interior by said act of September 28, 1850, and his. 


act cannot now be properly reviewed or recalled. The State authori- 


ties have a right to call for a patent or patents to certified lists, unless | 
fraud or mistake has been discovered.” 1 saERUEE, 557, 3 | 


Again the same: Seer etary held: 


‘When a tract has been selected, and has been approved and certi- | 
fied as a Swamp tract * * * the fact of the land being of a swampy 
description must be regarded by us as affirmatively determined, and 
not to be drawn in question or subject to a different adjudication. » 


‘This has been the uniform ruling of the Department. Therefore : an 
application for contest, which merely alleges that lands certified and 
approved by the Secretary of the Interior as swamp and overflowed 
are not such in fact, but dry and fit tor cultivation without artificial 
drainage, should not be received, and no hearing should be ordered — 
thereon, although the land in fact may be of the character described _ 
— in the affidavit; ‘because the approval and certification of the list by . 

the Secretary of the Interior. affirmatively determined that. fact, and — 

that Judgment can not be drawn in question or subject to a different | 
_ 2278 DEC-——3 7 
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a aajadiention: by: merely sHOWIRE: that the Secretary. comibitted « an. error is 


_ in his finding. 


Such approval and. certification, howev er, will hot eoicinde ties gov- - | | 
‘ernment, if it be shown that it was “obtained by fraud or mistake. If— 


after such approval and certification of-the list it is discovered. that iy ” 





dands have been reported as swamp and overflowed, which in fact were 7a 


- not of that character, and that such lands. were so reported through ~ 


‘othe false and fraudulent acts and. misrepresentations. of either the. gov. 


ernment agent or others charged with the investigation of the character _ 
of such: lands, and upon whose decision and report the approval. and | 


es certification was obtained, such approval and certification may upon | : 


_ proof of such facts be. ere and recalled. “Fraud vitiates themost - 


‘important. judicial acts when found to exist in them, and renders. them — 
void: upon. discovery before the. provers tribunal.’ ” “De Louis v. - Meek, 50. 
Am. Dece., 512, and notes:to decision. | 
‘So in. fice manner a final decision. of the: Bseveeany yo may be. vwed 
and revoked, upon the ground of mistake: not mere error of judgment, 
but that character of mistake which would afford a ground. of relief in 
court of. equity. The courts have no jurisdiction over public lands . 
until after.the issuance of. patent. Hence,. before the issuance of patent, 
the Department of the Interior is the only tribunal having jurisdiction 
to review the decision of a former. Secretary, or. to revoke or. recall its © 
- own decision, when obtained by fraud or mistake. But. the ground upon 
~ 2Awhich such decision may be. reviewed and revoked is the same that . 
-- would be required in a. +-court to set. aside & patent obtained os fraud. or 
mistake. 2 * 3 
- You will therefore dismiss all aoenodons for contest, and. hearings 
ordered thereon to determine the character of the lands ‘heretofore ap- . 


proved. and. certified to the State as swamp. and overflo. wed—unless i in 


such: applications it is charged ‘that the decision was procured. by fraud 
or mistake, or the contestant amends. his affidavit within thirty days. 


after notice alleging that said decision was procured by fraud:or mis- | 


take, setting forth specifically the facts. upon which such allegation is 
based. However, if the contestant. alleges. priority. of” right. under any 
of the public land lass of the United: States, acquired prior to approval | 
of and certification of the list, he may then be allowed to contest with-. 
out alleging fraud in the plocurement of said decision, he not. being a 
concluded by the decision to-which he was not a party. _ a 


This: disposes. of all lands that have been’ heretofore cuniinéd: and eo 


| repor ted. by the special agents, and passed upon by the land office. fd 
After the decision of June 19, 1885, Charles Shackleford was, by let: 


ter. from. your. office of August. 1, 1885, assigned to the duty of exam- - | 
ining in ‘the field other lands claimed: bs the State of Oregon under the , 


. Swamp grant, which have not been reported. This appointment, it is vé 


- presumed, was. made for the purpose of continuing the investigation: ae 


: “ae commenced. Pa Special Agent Ankeny. He-was instructed tepenitealty - : 
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7 as to the character of the land: that. passed ‘by. tie grant, and was: ae 7 | 


vised that in order to facilitate the adjustment of the State’s claim, — | 
that it had -been agreed by the authorities of the State of Oregon and 


the Secretary of the Interior that lands claimed by the State shall be 
examined in the field by the agents of the respective parties. A list 

of the lands to be examined was furnished him, and he was instructed » 
to make a careful examination ofeach tract, and to secure evidence — 
. touching th. .character of the same in 1860 and prior thereto. He was 
further required to make out a list of the tracts upon which himself 
and the State’s agent agreed, separating the swamp lands from those. 
found to be dry; to attach their joint affidavit touching the character 
of the land, to.each list, and to forward the same to your office, with 
his report and-book of notes in the field. Since the issuing of these 
instructions, contests have been filed by various parties, alleging that 
certain tracts selected by the State as'swamp land are not of the char- | 
acter contemplated .by the act, and hearings have been ordered. before 

the register and receiver to determine the character of said. lands. 

By letter of November 7, 1885, to this Department, you call attention 
to the fact that such hearings are ordered upon allegations filed under 
oath that the lands are not of the character granted, and are not swamp 
lands in fact, but public lands of the United States, which citizens have 
a right to enter under the public land laws. You treat these applic¢a- 


tions of contest.as an absolute right, under the Rules-of Practice, in — 


any person to contest any claim, and. that, the rules make no exception 
in favor of swamp claims. , 
The act makes no provision for the nontent of the right of the State 
to lands selected under the swamp land grant, and if contest are. al- 
lowed. by rules. and.regulations of the Department, it. is:simply in. fur- 
therance and-aid of the duty devolving upon the Secretary of the In- 
terior to determine the character of such i lands, and. not erom: any ab- 
solute right given: by law. 
It is the duty of the Secretary.of the Interior to determine what inna 
are of the description granted. by the act, and his office is. made the | 
_ tribunal-whose decision.on that subject is to control. While the Depart- 
ment. has adopted general methods for designating such lands, the 
| Secretary i ig not restricted. to any plan, but may adopt and. employ. such 
agencies .as may in his judgment satisfactorily. determine whatlands,are - 


of the character eranted. by the act. Itis immaterial what means are ~ - 
_ employed, the essential object being the ascertainment-of the character. 
of the land. Therefore I do not concur in the view advanced by Gov- __ 


“ ernor Moody, that the Department having adopted one plan is estopped a 


from employing any other agency to determine the character of lands — 
which have not been ascertained by such adopted plan. While this - 

plan may still be enforced, the Department is not estopped from per- " 
mitting contests: in ponunen Gn with it, if, in ae open of one Secre- pace 
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ree the true pamela of the land may by such contest be best de- ~~ : 


oe termined. : os 
The plan adopted by the Doane and agreed to by the State a 


-seems to be a safe and practical plan of adjusting the grant to this 


3 State and of determining the true character of the land selected. ‘Under — 


as | the instructions to the special agent, he is empowered to take testimony og 
as to the character of each particular tract and to make to your officea — 





— full report of such testimony. In this respect his investigation. may be = | 


as full and complete as may be had in a hearing before the register and 
Poe receiver, besides having the pe veneer of a rene examination in a“ ag 
| field. | 


While under this plan the great mass of jan eleunea by the State / 


: may be safely adjusted, J can not pass by with indifference the charges. o 


— openly made that a large amount of lands claimed as swamp in this _ 
State have been procured. by affidavits of irresponsible persons, and 


- that much of it is more of the character of desert than swamp, and that = 
bona fide: settlers have been ,thereby prevented from obtaining legal 


- subdivisions of lands, the greater part of which is fit for cultivation | 
- without artificial drainage. | he es SE . are 
I do not know whether these charges are true | or falda, but eng | 


: brought to my attention, a judicious administration of this subject 


| : would require that every means should be aclopted whereby the truth 
_. nay be obtained and the true character of these lands determined. If — 
the lands were swamp «at the date of the grant, the State is entitled to — 


- them, and her right to them should be determined as speedily. aS possi-- 


_- ble. If they are not swamp, the settler should not be deprived of his 
| “right to enter them. The truth can harm no one, although the: incon-- 
venience or discomfiture of parties may be involved in arriving at it. = 
_. I therefore direct that you will instruct the special agent of the wee = 


_ "ernment to proceed as early as practicable to make a careful and com-- = 


plete investigation of such lands, strictly observing the instructions 
contained in your letter of August 11, 1885, and make report of the _ 
_ same to your office, with a view to have sacl lands as are by them re- 
- ported swamp and overflowed approved and certified for patent; but © 
if before such approval and certification any person files a contest under 
existing: regulations of the Department, you will order a hearing to de- 
termine the character of any vee subdivision upon. which sach contest ; 


218: fled. 
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SWAMP LAND—EFFECT OF CERTIFICATION. 
STATE oF CALIFORNIA v. FLEMING ET AL. 


- After due investigation and adjudication under the fifth. clause of section 2488, R. 8. a‘ 7 


the lands were certified to the State, and the character of the same may not _ 


- now be called in question on the mere aio anouy BOae they were iu fact not. of . 
the character granted. , . 


Secretary Lamar to Commissioner Sparks, August 1, 1886. 


I have considered the appeal of the State of California ea your 
dasiston of November. 19, 1885, modifying the decision of the register 
and receiver at Stockton, California, rejecting the application of the © 
- following parties to make pre-emption and homestead filings for cer- 
tain tracts of land in Township 3 N., Range 7 E. , Stockton, ene 
viz: Julius A. ‘em a emption, SE. 4, sec. 93, 

& S * * ¥ . * 
‘The register and receiver rejected these applications, upon the ground . 
that the lands applied for had been listed to the State of California as 
swamp lands, from which decision applicants filed separate appeals, 
alleging that said lands had not been surveyed, segregated and. listed 
by the surveyor-general. as swamp ana and that the lands were within 
an asserted Mexican grant. 

You modified this decision, holding that, although the land had been. 
approved and certified to the State by the Secretary of.the Interior, 
yet. as patent had not been issued to the State under its grant, that the 
party applying to enter should have been advised of his right of contest, 
and his application to enter should be suspended and placed on file to 
await such action as may be taken to test the vey of the State to said 
land, under the swamp land grant. | 

From this decision the State of California, in behalf of her grantees, 
to wit, J. H. Cole, Heath & Boody, C. H. Wakefield, C. A. Merrill, John 
Bunch, G. I. Leffler, B. F. Pope, J. J. Pope, appealed. 
| hese lands are embraced in list No. 1, which was approved and: certi- | 

fied to the governor of the State of California, December 12, 1866, and. _ 
with other selections were the subject of investigation by the United S 
States surveyor general for the State of California, upon whose report. 


the Commissioner of the General Land Oftice, by letter of February 11, . 


1871, decided that said lands having been fully disposed of were no 


| jensen within the coutrol of the General Land Office. Then, naming — | 
_. the lands now in controversy, he says: ‘The records of this office show 


. that (these lands) have been approved as swamp lands, but suspended. 7 
on account of the supposed interference of a private grant since de- ; 
elared invalid. They will therefore be carried into cae as swamp re 
lands.” . 
This ruling was concurred i in by: die Seireiany of the iniehon October 
16, 1872, and the decision of the Commissioner, deciding that patent. 
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"should issue for’ ate lands, was affirmed, thereby. removing “from me _ 
_ Department all further control over. the lands m Lae ee unless . 


_. said decision was procured by fraud or mistake. | es 
| ‘The lands in controversy were returned by the surveyor “general as o,f 
o “ lands subject to periodical overflow,” and hence were not subject to 


certification to the State by virtue of the return of the surveyor general. 


es ~ThesState of California claimed said lands as swamp and overflowed, and — : 
under the fifth clause of section 2488 of the Revised. Statutes, a full and. 


= - complete investigation of the character of these lands was made by the | 


; surveyor general, who reported, while scarcely any of them could. be~ 4 





classed strictly as swamp lands, yet their condition at that date was - 
the result of ar tificial improvements, and in regard to the practical cul. 
% tivation of staple crops” the preponderance of testimony showed that 


no proper guarantee of security against floods. could be. had in a ma: 
jority of seasons without artificial improvement, and ‘consequently no 
hope of profitable cultivation in the long run. For this reason he de- 
termined that the claim of the State was valid and should be allowed. - 
As the character of these lands was directly put in issue in the in-— 
vestigation before the surveyor general, and upon his" finding they | 
having been approved and certified to the State, these applicants should: - 


. _ not now be allowed. to raise the same question—especially after a lapse 
of twenty years, when it may be safely presumed that the present oc. 


_eupants have now fully reclaimed said land. | 
The decision of your office is reversed. 
“RIGHT OF PURCHASE UNDER THE ACT OF JUNE 3 1878, 
HEIRS OF WILLIAM FRIEND. 

The. right. tio receive title sintise this act accrues 3 when the proper proof i is farnished | 

andthe money paid. : 
| Where an applicant had made proof aia denilened the purchase money, put died prior © 
to the allowance of his enIEys itis hela that his heirs may. coniplete the purehase, | | 


| “Seer etary Lamar to. Commissioner Sparks, Aug gust 7, 1886. 


:Decethber 16, 1882, William friend: made application, ander: the bee 


ee of June 35 1878 (20 Stat., 89), to purchase Lots 6 and 7, and the E re of © 
SW. dof Sec. 6, T.2.N., R. 2 E., Humboldt, California, He published 
the aguall notices, : furnished all the pr oofs required by. the statute, and =: 
tendered the purchase money for the land applied for; but was refused oe 
- because of the adverse claim. of. one Jacob Showers, Se. r. 


‘By decision of this Department, dated November. 24, 1884, (3. L. D: : - 


oo 210), the claim of Showers was rejected as invalid, and the land was - a 
awarded to Friend. Prior to said decision, however, to wit: April i 


“% 1884, Friend died. March 6, 1885, his heirs made payment. for the land dee 
2 (B417. 23) and the entry was allowed by the local office in their name. «| 
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Your office, however, by dscision of May 27, 1885, held said entry a 
_ for cancellation, on the ground that— 


: . “The right. to purchase under the act of June 3, 1878, 18 eae to 


- the party who makes the sworn statement. Such right can not sur-.— : 


. vive the death of the claimant.” 


The case is now hereon. appeal from said decision of your office. 
- Under the timber land act the right of the applicait to a patent be- 
comes complete and vested when he shall have furnished the proofs | 
required i in the manner pointed out by the act, and shall have paid. the ~ 
' purchase money. Under the general law— fb 

“The right to a patent once vested is treated by the vovernment, | 
_ when dealing with the public lands, as equivalent to a patent issued. 
- When, in fact, the patent does issue, it relates back to the inception of 


_ the right of the. patentee, so far as it may be necessary, to cut off i in- | 
tervening claimants. ‘ _ Stark v. . Starrs: . Wail., oe : 


And further— | 


“The rule is well settled by a jig course. of dociions that whieh r 
public lands have been surveyed and placed in the market, or other- _ 
wise opened to private acquisition, a person who complies with all the: 


requisites necessary to entitle him to a patent in a particular lot. or | 
‘tract is to be regarded. as the equitable dwner thereof, and the landis. — 


no longer open to location. The public ‘faith has become pledged to 


Wiest him, and any subsequent grant of the same land to another party is 


. void, unless the first location or entry be vaGaled and set aside.” — Wirth tee 


. < ‘Branson (93 U.S., 118.) = 


Now, i in the case under consideration, the \ money: 1 was not aotuatl iy 
7 paid and the entry was not actually made prior to the death of the 
- original’ claimant. But he had done all that he was ‘required ‘to do. 


ee under the law. He had tendered his money, ‘and'the only reason why | 
7* 16 Was not received and his entry then. allowed was because of the in- _ 
_ valid adverse claim of Showers. As before stated, my immediate pre- 


decessor rejected this claim ‘of Showers for favalidiby, and directed that 


-Friend’s application should stand. In other words, his right Was held - 


--tohave attached at the date of his said. application. This right, as — 
above. shown, was a right ‘to a patent if the money had been. paid. | 
That it was tendered is, so far as the applicant’s rights are concerned, 
equivalent to the actual payment of the same. His right was, baer. 
fore, not merely a personal right, but was, in every sense of the word, 
_ inheritable property. 7 
I therefore reverse the decision appealed from. 
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a | PRACTICE-WITHDRA WAL OF CONTESTANT. 
TAYLOR 2. HUFFMAN. | 


= : Though the contestant may withdraw from a case pending on ‘appeal ionic. the 16 De- ig 


_ partment, such withdrawal w ill not prevent action on the evidence subuntied >. 


Secretar yf Lamar to Commissioner Sparks, August 1¢ 1886. 





In the case of Thomas Taylor 2. Thomas M. Huffman, involving the q 7 
latter’s timber-culture. entry No. 2203, of the SE. 4 of Sec. 24,7. 238., 


R. 33 W., Garden City, Kansas, an appeal has been filed by Huffman -_ 


- _ from your adverse decision of June 20, 1885. 


- The record shows said entry to: en been. made August. 12, 187 8; een | 


ore contest to have been initiated against the same February 7 (not. Feb- 


ruary 4), 1884, on the general charge of failure to comply with the Jaw; 
no trees growing, and abandonment. The trial was had March 25, and | 
the decision of the local office in favor of the contestant is dated May 
20, 1884. You held the entry for cancellation on the ground that the 
evidence showed no planting of any seeds, nuts or cuttings, save Osage 
Oran ge, you considering that not timber within the meaning of the law. 
It is shown by the evidence that in 1880 there was some. breaking | 
done upon the claim ; ‘that in 1881 five acres were cultivated to rice— 
corn, and five. acres were planted in box. elder and maple seeds, which | 
filed to grow; that in August 1882 about ten acres were planted in 
Osage Orange seeds, this planting being done in a most unsatisfactory 
manner, by opening a furrow with a plow, and then sticking ‘the seeds 
in the side of the bank with the fingers, and as a matter of course noth- . 
ing ever came of such work ; and that in April and May ; 1883, the same 
ten acres or. thereabouts eon planted in Osage Orange plants, three. 
feet eight inches by four feet apart. It also appears that these, too, 
failed to grow. So that at date of contest, about five and a half years 
, after entry, the tract was practically in the same condition as when én-- 


tered. In other words, the contestant has made out his case, unless it be 


shown satisfactorily that the evident failure to comply with the law was 
no fault of the entryman. What is his showing in this respect? 2 Simply 
that there was some planting done for three years, and some little stir- 
- ring of the eT ound every year since the date of entry. This is not suf- 
ficient of itself. He should have shown that this breaking and culti-_. 
_vating was done i in a proper manner at the proper season of the year, 


and that the planting was also done in that manner.. This isnotshown, 


but rather the contrary. In fact the whole case bears evidence of tri- 


- fling with the law, and of attempting to secure a tree claim with avery ~ 


| unsatisfactory showing. See Caviness v. Harrah (4L. D., 174). 


o For these reasous I am of opinion the eye should be canceled, and 7 
to that extent I affirm your decision. | | 


‘Since your decision was rendered, there has been, filed with the es | 


= pers in the case the. formal withdrawal of his contest by. the contestant ore 


a Peyee This pepenen sees no objection to his. withdrawing from: - ; 
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the case if he so elect, and his withdrawal] is therefore accepted. But 
in all cases of this kind the government is a party in interest and will 
endeavor to see that the law is not trifled with. The withdrawal of his 


'- gontest will not, therefore, prevent the government from making use of 


the evidence furnished by him against this entry. 


PRACTICE—NOTICE AFTER CONTINUANCE. 
CORBY v. HUNT. 


Through continuances granted on the application of both parties the hearing did not 
occur until sixty days after service of notice had been perfected, and such notice 
was accordingly held sufficient. 


Acting Secretary Muldrou to Commissioner Sparks, August 7, 1886. 


I have considered the case of James Corey v. Walter D. Hunt, on 
appeal by the latter from your office decision of May 9, 1885, holding for 
cancellation his homestead entry No. 22,145, for the SW. 4 of Sec. 1, T. 
103 N., R. 63 W., Mitchell, Dakota. 

Claimant alleges error in the action of the local office and your office, 
insisting that the notice of hearing was insufficient. On careful ex- 
amination of the record I am convinced that whatever insufficiency may 
haveoriginally existed in the service of the notice was cured. It appears 
that plaintiff in his original contest affidavit, dated April 3, 1883, alleged 
simply ‘that the present address of said Walter T. Hunt is unknown 
to this deponent, and that personal service can not be had upon him.” ” 
On the 14th of June ensuing this affidavit was amended by stating that 
- contestant had “ made diligent search for said claimant... . and dili- 
gent inquiry among the neighbors living in the vicinity of the Said land, 
and that he has been unable to learn the whereabouts or residence of 
said claimant... . wherefore deponent asks that said case may be con- 
tinued for the perfection of service.” The case was accordingly con- 
tinued from June 14 to July 25, same year. On the 23d of July, per- 
sonal service was made upon said claimant. Two days previously, how- 
ever—-to wit, on the 21st of July—the claimant had asked for a con- 
tinnance of the hearing for sixty days in order to enable him to obtain 
certain witnesses whose evidence he claimed to be essential; and the 
case was continued to September 25. Having obtained this continuance, 
claimant objected to the sufficiency of service, ‘‘ for the reason that he 
was a resident of Aurora county, Dakota Territory, and that personal 
service could have been made upon him; but inasmuch as service of 
notice was made by publication the contest should be dismissed.” 

_ From this it appears that both service by publication and actual per- 
sonal service had been made upon defendant more than sixty days be- 
fore the hearing was had. Such notice was sufficient, and I have there- 
fore decided the case upon its merits. 

Your office decision is hereby affirmed. 
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PRE-EMPTION—MARRIED JFOMAN. 
PORTER v. MAXFIELD. 


The right of a deserted wife to make entry rests in the statutory privilege accorded 
to the “head of a family”; butthe fact of desertion must be affirmatively shown 
before the right of entry accrues, 


Secretary Lamar to Commissioner Sparks, August 10, 1886. 


I have before me the case of William G. Porter v. Mary A. Maxfield, 
as presented by the appeal of Porter from the decision of your office 
rendered January 6, 1885. | 

This case involves the NE. 4 of the SW. 4 and Lots 2, 3 and 4 of See. 
33, T. 154 N., R. 43 W., Crookston, Minnesota, which was covered by- 
the pre-emption filing of George Maxfield made December 28, 1880, upon 
which he made final proof and payment, and received certificate there- 
for November 15, 1881. This entry was canceled by decision of your 
office August 14, 1883, in an ev parte proceeding, wherein it was found 
that the entryman was not a qualified pre-emptor, he not having filed 
his declaration of intention to become a citizen; and by the same de- 
cision Mary A. Maxfield, wife of George Maxfield, was allowed to file 
for said land, “It being satisfactorily shown that the claimant since the 
date of entry had deserted his wife and family, and that the latter have 
continuously resided upon the tract from date of the original settle- 
ment.” 

Mrs. Maxfield accordingly filed declaratory statement August 27, 
1883, 

William G. Porter on October 24, 1883, made homestead entry of the 
tracts involved herein. 

February 13, 1884, Mrs, Maxfield gave notice of her intention to make 
final proof and payment on March 23, 1884, and thereupon Porter ap- 
peared and entered protest, alleging in substance that Mrs. Maxfield 
was not a qualified pre-einptor in that she was not in fact a “ deserted 
wife ;” that she had entered into a collusive scheme with her husband, 
by which to secure title to said land in her name and so defeat a certain 
conveyance of a portion thereof made by the Maxfields, prior to the can- 
cellation of George Maxfield’s entry. On the issue thus joined, hear- 
ing was duly had. The local office found in favor of Mrs. Maxfield, and 
your oftice affirmed such conelusion, and held Porter’s entry for cancel- 
lation, whereupon he duly appealed to the Department. 

The evidence shows that on November 15, 1881, the day on which 
George Maxfield received his final certificate, he and his wife executed 
a mortgage covering said land for the amount of $325; and that said 
Maxfield and wife made a warranty deed of the NE. 4 of the SW. } of 
said land September 15, 1882, to John T. Knight and Adam Zeh, the 
consideration named being $1500. 
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Mrs. Maxfield testifies that in March, 1883, her husband deserted her, 
because she refused to join in farther encumbrancing the unsold portion 
of the Jand. It appears, both from her testimony and that of the otber 
witnesses, that from said date of alleged desertion to the time of hear- 
ing George Maxfield returned to his home from time to time, and that 
at said hearing he was in Crookston and a guest of the family where his 
wife was then staying. As to whether he contributed to the support of 
the family the proof is somewhat conflicting, there being some evidence 
to show that he did send provisions to his wife during the period of 
alleged-desertion, while the wife swears that he in vo manner assisted 
in the care of the family, and that from March 1883'the marital relation 
between them ceased. 

The fact that Mrs. Maxfield was allowed to file for this land by the 
decision of your office in the ex parte proceeding referred to hereinbe- 
fore does not relieve her from the necessity of showing by competent 
evidence on final proof that she is a qualified pre-emptor. This, I think, 
she has failed to do, aside from any evidence furnished by the protest- 
ant. Being a married woman, she is not allowed under the law to make 
entry, unless from the facts found it may appear that she is so entitled 
as the ‘‘ head of a family.” Having set up the plea of desertion, it rests: 
with her to show such fact affirmatively, before the right of entry ac- | 
erues. On her own showing the most that can be concluded therefrom 
is that her husband was absent much of the time and was of an idleand 
improvident character, but that he actually intended to, or did, desert’ 
his wife and family is not to be discovered from the evidence. 

The decision of your office is therefore reversed. The final proof of 
Mrs. Maxfield is rejected, her filing will be canceled, and Porter’s entry 
held intact. 


ny, 


PRIVATE CLAIM—ACT OF JULY 23, 1866. 
RaNcoo Los PRIETOS Y NAJALAYEGUA. 


The eighth section of this act authorizes the survey of a private claim confirmed by 
act of Congress. | ae 

The Department may in a proper case of error shown, extend the bonndaries of a 
private claim though patent has already issued for a lesser area thereunder. 


Secretary Lamar to Commissioner Sparks, August 9, 1886. 


On September 24, 1884, Susan G. Huse, through her attorneys, 
Messrs. Britton & Gray, by petition to my predecessor, invoked the 
supervisory power, with which the Secretary of the Interior is clothed 
in relation to the affairs of the Land Office, with a view to the correction 
of grave errors alleged to have been committed in the matter of the 
location, survey and patenting of the Rancho “Los Prietos y Naja- 
layegua,” located in Santa Barbara county, California, and of which 





44 DECISIONS RELATING TO THE PUBLIC LANDS. 


Jose Domingues was confirmee. The application of Mrs. Huse was re- 
ferred to your office November 11, 1884, for “examination and decision;” _ 
and your report of February 24, 1886, in relation to said matter is now 
before me. 

Though the lands in question are in California and claimed under a 
Mexican grant, by Pio Pico, then governor of that Territory, made to 
Jose Domingues on September 24, 1845, said grant never was submitted 
to the Board of Land Commissioners for confirmation as required by the 
act of March 3, 1851 (19 Stat., 631). But an act of Congress, approved 
June 12, 1866 (14 Stat., 589), confirmed said grant to Jose Domingues, 
and directed that the surveyor general of California should survey the . 
granted lands “in accordance with the original title papers on file in 
his office,” and on approval of said survey by the Commissioner of the 
General Land Office patent should be issued to Domingues or parties 
holding under him.» 

Parties claiming the grant title having made deposit for the purpose, — 
on April 25, 1867, a survey was made by Deputy G. H. Thompson, in 
accordance with the views of claimants. This survey was published 
under the act of July 1, 1864, (13 Stat., 332,) and embraced an area of 
208,742.33 acres, or some forty-seven square leagues. The surveyor 
general declined to approve it, and forwarded it to the Commissioner | 
of the General Land Office, who likewise disapproving of it directed, 
July 20, 1870, another survey to be made, at the expense of the claim- 
aunts, not to exceed in area eleven square leagues. The attorneys of 
the parties making claim to said property were notified of this action, 
but failed to deposit money for the ordered survey. On July 21, 1878, 
the surveyor general was directed by the Commissioner of the General — 
Land Office to proceed under the 8th section of the act of July 23, 1866 
(14 Stat., 218} to extend the lines of the public surveys over the prem- 
ises, laying off a portion in satisfaction of the grant. This was done by 
Deputy William H. Norway, whose survey, containing an area of 43,583 
acres, or about 5,000 acres less than eleven square leagues, was approved | 
by the surveyor general and forwarded to the Commissioner of the 
General Land Office June 24, 1874. | 

The correctness and validity of this survey was denied by several 
parties claiming interest in the lands within limits of said survey; and 
also by Eugene L. Sullivan, claiming to be owner of the grant title. He 
was represented before the Commissioner by Messrs. Britton & Gray, 
and Drummond, who asserted, in his behalf, that the Thompson or first 
survey was substantially correct. On September 18, 1874, the Com- 
missioner rendered an elaborate decision (1 C. L. O., 116), wherein it 
was held, among other things, that the grant was restricted to eleven 
leagues in extent, and should be located, as to its north and south 
boundaries, between the mountain ranges delineated on the disefio. 
As to the east and west boundaries there was, practically, no dispute. 
The Commissioner also held that the Norway survey was unauthorized, 
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and directed that another be made in accordance with the views ex- 
pressed. From this decision an appeal was filed, October 8, 1874, by 
Britton & Gray, and Drummond, for the grant claimants, under -in- 
structions from Sullivan, and also an appeal on November 30, 1874, by 
H. 8S. Brown, Esq., as attorney for the Santa Inez & Scott Quicksilver 
Company. The papers were submitted to the Secretary on January 12, 
1875, but on the twenty-second of the same month the appellants filed 
a formal withdrawal of their appeals, and requested a return of the 
papers to the Commissioner of the General Land Office, which was done. 

A paper was then filed with the Commissioner, signed by the attor- 
neys for all the parties appearing before him in the case, submitting a 
- diagram of a tract of about eleven square leagues, within the boundaries 
fixed by the Commissioner’s decision, which said tract it was asked 
should be surveyed and patented. This was subsequently done, and a 
patent, conveying a little less than eleven square leagues, was issued 
on February 19, 1875, to Jose Domingues, and delivered to A. Packard, 
Esq., as attorney in fact for Eugene L. Sullivan, who claimed to be 
and was recognized throughout all the proceedings as sole owner of the 
grant title to the entire tract—Packard making and filing afiidavit also 
to that effect on the date of delivery of patent. 

Mrs. Huse now asks that all of said proceedings be reopened and re- 
viewed, alleging that Sullivan was not authorized to act in the premises; 
that so far from holding the entire grant title, he held but a small in- 
terest therein; but that she, Mrs. Huse, was then the owner of the prin- 
cipal interest and has since became the owner of the entire grant title; 
that she was not a party to and had no notice of or voice in said pro- 
ceedings; had no notice of the Commissioner’s decision of September 
18, 1874, and never acquiesced in it; never applied for or authorized 
any one to apply for patent; has not accepted or recognized, or had 
control of the one issued, or in any way waived her rights under said 
grant. She says that she acquiesced in the Thompson survey of which 
published notice was given, but insists she had no notice of thesubsequent — 
proceedings by which the area of the grant was so largely curtailed. 
Finally, she claims there was error in the decision of the Commissioner 
in restricting the area of the grant to eleven square leagues; ‘and asks 
that the whole record in said case be examined; and said decision re- 
viewed and revoked at her instance; that the Thompson survey, or one 
in accordance therewith, be approved, and patent issued thereon. 

This grant was confirmed June 12, 1866; thrice surveyed, once in 
1867, again in 1873, then after contest before the Commissioner in 1874, 
and patent issued in 1875. A strong case, based upon clear, legal and 
equitable considerations should be presented to justify the interference 
of this Department ten years after the case had been closed, for the 
purpose of enlarging the patented limits, so as to include lands over 
which the public surveys have long since been extended, and to much 
of which it is to be presumed other rights have attached. 
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To meet the complicatious, which might result from this condition of © 
things, the present application of Mrs. Huse, to re-open the case, is ac- 
companied by an offer on her part to relinquish the grant title to those 
tracts within the lines of the Thompson survey to which rights may 
have attached, which but for said grant would be recognized as valid. 

I have no doubt that this Department, in a proper case, can grant 
the relief prayed. Adams v. Morris, (103 U.58., 591). 

The act by which this grant was confirmed to Domingues directed 
that survey of the same should be made by the surveyor general of 
California, “in accordance with the original title papers on file in his 
office;” which survey when made was subject to the approval of the 
Commissioner of the General Land Office. Though not specifically so 
provided in the act, it was unquestionably the duty of the surveyor 
general to make said survey in accordance with existing laws and rules, 
so far as the same were applicable. At the date the confirmatory act 
was approved, the act of July 6, 1864 (13 Stat., 332), was the last en- 
actment in relation to survey of confirmed land grants in California. 

The first section of this act provided, in substance, that whenever 
the surveyor general had made survey of a private land claim, con- 
firmed by the Board of Land Commissioners, he should cause notice by 
publication to be given; if no objections against said survey were filed, 
he should approve and forward it to the Commissioner of the General 
Land Office. If objections were filed they were-also to be forwarded. 
The Commissioner could approve or reject the survey, and order an- 
other; if approved patent was to issue. Section 6 provided that such 
surveys should be made at the request of parties in interest, provided 
deposit of sufficient sum of money to pay the expenses thereof was 
made. The other sections need not be referred to here. 

Under the provisious of this act, as was before stated, a aepeul was 
made by parties claiming the grant title and the Thpwipsen survey Was 
made, published and duly forwarded to the Commissioner, who declined 
to approve of it and ordered that another survey be made; to pay the 
expenses of which the same parties declined to make the necessary de- 
posit when notified of the action of the Commissioner. 

Under the act of 1851 to settle private land claims in California it 
was provided that all lands, to which claim should be made, under a 
‘Spanish or Mexican title, within two years, before the Board of Land 
- Commissioners, should be held in reservation, until final adjudication 
thereon. This “final adjudication” was not reached until survey was 
approved for patent. Many of the grants were for smaller bodies of 
Jand within much larger out-boundaries. The “claim” made before the 
Board necessarily placed all the land within the oat-boundaries in reser- 
vation, and claimants thus enjoying the usufruet of vast tracts of land 
were in no hurry to deprive themselves thereof by seeking to have the 
trae limits of their claims defined by official survey and patent. 

To remedy this, as well as other abuses, Congress passed an “Act to 
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quiet land titles in California,” approved July 28, 1866 (14 Stat., 218). 
Most of the sections relate to grants made to the State for school pur- 
poses or‘of swamp lands; and are foreign to the subject under consid- 
eration. But section 8 is legislation independent of other portions of 
the act, and in my opinion relates plainly to the matter in hand. It 
provides— 7 

‘¢That in all cases where a claim to Jand by virtue of a right or title 
derived from the Spanish or Mexican authorities has been finally con- 


firmed, and a survey and plat thereof shall not have been requested 
within ten months from the passage of this act, as provided by sections 


six and seven of the act of July 1, 1864..... it shall be the duty of. 
the surveyor general..... as soon as practicable after the expiration 
of ten months from the passage of this act..... to cause the lines of 


public surveys to be extended over spch land, and he shall set off, in 
full satisfaction of such grant and according to the lines of public sur- 
veys the quantity of land in such final decree, and as nearly as can be 


~ done in accordance with such decree, and all land not included in such 
- grantas so set off shall be subject to the general land laws of the United 


States. ” 


This act went into operation in a little over one month after the con- 
firmation of the Domingues grant. 
After the parties claiming title declined to pay the expenses of a sec- 
/ ond survey, the Commissioner of the General Land Office directed the 
lines of the public surveys to be extended over the lands in question, 
setting off sufficient to satisfy the grant, as provided by the act of 1866. 
This was in 1873 and the survey by Norway was made in June, 1874. 
From this action an appeal was taken, and such proceedings had therein 
as resulted in the approval ot another survey and the issuing of pane 
thereon. 
It was not until nearly seven years after the-confirmation of the grant — 
that this action was taken by the Commissioner; and surely if Mrs. 
Huse at that time was owner of the whole, or any part, of the grant 
title she had ample time in which to take the necessary steps to protect 
her interests. Fatling to do so, it was the clear duty of the Commis- 
sioner to proceed under the act of 1866. If she did not own the title 
then, and those under whom she now claims failed to take proper steps 
to protect their rights, itis too late for her now to be heard on the sub- 
ject. Either Mrs. Huse or those under whom she claims were, or were 
not, parties to the proceedings which resulted in the issuing of patent, 
if parties thereto, unquestionably they must be bound thereby; if not 
parties thereto, by their own default, they failed to avail themselves of 
the provisions of the law in their favor, and they are equally bound by 
the action taken by the Commissioner under the act of 1866—more than 
ten months after the passage of said act—which was passed for the pur- 
pose of meeting just such a case as the one presented by Mrs. Huse— 
that of a party claiming under a confirmed Mexican grant, who thought 
proper to slumber on her rights, instead of seeking to have them ascer- 
tained and defined. | 





48 DECISIONS RELATING TO THE PUBLIC LANDS. 


I have said enough to show why Mrs. Huse’s application should not 
be granted and might end here. But I desire to say that I have exam- 
ined into the merits of the case, and I am satisfied that said grant was 
properly restricted by the decision of the Commissioner to eleven square 
leagues. The confirmatory act refers to the grant as made by Governor 
Pio Pico and approved by the Departmental Assembly. The governor 
in his grant expressly states it is made subject to the colonization law 
of August 18, 1824, and the regulations of November 21, 1828, whereby 
grants from the Mexican government were limited to eleven square 
leagues to each individual, The approval of the Departmental Assem- 
bly in terms states it to be “in accordance with the law of 18th of Au- 
gust, 1824, and article 5th of the regulations of the 31st of November, 
1828.” | 

It is because of these references made in the confirmatory act, clearly 
pointing to the limitation of the quantity of said grant, in accordance 
with the Mexican law to eleven leagues, that the facts in this case so 
plainly distinguished it from that of Tameling v. U.S. Freehold Com- 
pany, (93 U.S., 644,) referred to by counsel. There the grant to Beau- 
bien was confirmed by Congress as recommended ..... by the sur- 
veyor general of New Mexico. On reference to his report he gives the - 
boundaries of the claim as ascertained by the Mexican authorities, who - 
had given juridical possession thereby to the grantees. No mention is 
made anywhere of the quantity granted and no reference whatever is 
made to the restraining act of 1824. It was contended that, in view of 
this act, the confirmation of Congress of the grant was necessarily lim- 
ited in quantity to eleven square leagues, that being all that the Mexi- 
can authorities could grant. But the supreme court said, no; “ Con- 
gress acted upon the claim as recommended for confirmation by the 
surveyor general. The confirmation being absolute and unconditional, 
without any limitation as to quantity, we must regard it as effectual - 
and operative for the entire tract,” the confirmatory act passing title as 
effectually as though a grant had been made de novo. Ido not see that 
if the Tameling decision had been made before that of the Commis- 
sioner, it could have altered the conclusions arrived at by him. 

Counsel seem to think that the court in that case enunciated some 
new rule; but it did not. It simply declared that the intention of Con- 
gress, a8 disclosed by the confirmatory act, was to be carried out as 
fully as though the grant had been made de novo. There the surveyor- 
general recommended the confirmation of a grant by specific bounda- 
ries, without regard to quantity, and Congress so confirmed it. Here 
the confirmation is for the land granted by Governor Pio Pico and ap- 
proved by the Departmental Assembly, and the concession of the gov- 
ernor and the approval of the Assembly both refer to the grant as hav- 
ing been made under the Mexican law of 1824, limiting the area of 
grants to eleven leagues to each individual. So that the intention of 
’ Congress is as plainly disclosed and carried out in the one case as the 
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other and no error was committed in that respect by the Commussioner 
in the present case, 

I therefore decline to grant the te of Mrs. Huse to re- open 
Said case. 


INDIAN RESERVATION; RES JUDICATA. 
CHARLES W. FILKINS. 


hand embraced within the limits of an executive order of reservation, made for a 
public purpose, but covered at the date of such order by a prima facie valid entry, 
is subject to said reservation on the cancellation of the entry. 

The allowance of original entry by the General Land Office will not preclude the 
Department from determining whether the land was legally subject to such entry 
when the case comes up for disposition on final proof, 


ad 


Secretary Lumar to Commissioner Sparks, August 10, 1886. 


This controversy relates to the SE.1 of NE. i, 8.4 of NE.4, N. 4 of 
SH. i, and SH.+ of SE. + of Sec. 10, T. 35., R.1 E., 5. B. N., Los An- 
‘geles, Uatifornia; ; and er before me on ‘appeal by Charles W. Fil- 
kins from your decision of November 3, 1885, holding for cancellation 
bis desert land entry, No. 193, embracing said tracts. | 


By executive order of August 25, 1877, ‘all the even numbered sec-. _ 


tions and all the unsurveyed portions of township 2 south, range 1 east, 
township 2 south, range 2 east; township 3 south, range 1 east, and 
township 3 south, range 2 east, San Bernardino meridian, excepting 
sections 16 and 36, and excepting also all tract er tracts the title to 
which has passed out of the United States government,” were “ with- 
drawn from sale and settlement, and set apart as a reservation for 
Indian purposes: 

Prior to said withdrawal, however, to wit: April 27, 1877, one Ran- 
som B. Moore made desert land entry No. 3, for the Jand here in con- 
troversy and certain other lands, in all four hundred and eighty acres, 
in said section 10. He made final proof and payment for two hundred 
and forty acres of his entry April 22, 1880, and patent was issued to him 
therefor in August, 1883. September 21, 1880, Moore relinquished the 
remaining two hundred and forty acres of his entry—the same land 
now it controversy—and his entry a as to those tracts was eecreunen 
canceled. 

_ December 9, 1884, Filkins applied at the local office to make desert | 
land entry of the land in question. His application was “rejected on the 
ground that the tract applied for was reserved for the benefit of the 
‘Mission Indians by executive order of August 12,1877.” The local’ 
office was in error as to the date of this reservation, and in your decision 
from which the appeal under consideration was taken the same error is 
made. The date is August 25, 1877, instead of August 12 of that year. 

From this rejection Filkins appealed to your office, which, on March 6, 
2278 DEC——4 | , - 
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1885, reversed the action of the local office and allowed the said appli- 
cation of Filkins. Thereupon Filkias made entry No. 193, as aforesaid, 
March 23, 1885, and on the 14th of May following he made the final , 
proof and payment for the land in dispute. 

Without passing upon the sufficiency of said final proof. your office 
on November 3, 1885, rendered the decision from which the appeal un- 
der consideration was taken, and held the entry for cancellation, on the 
ground that the tracts embraced therein were reserved for the benefit 
of the Mission Indians by virtue of said executive withdrawal of Au- 
gust 25, 1877. 

The appeal under consideration presents but two real questions for 
- determination, either of which, if decided in favor of appenent Is suf- 
ficient to reverse your aecisiaa. Viz: 7 

“1st. Whether or not the lands in question were reserved and legally 
appropriated for Indian purposes at the date when Filkins. made his 
entr 

a“ a. Whether or not the decision of the former Commissioner of the 
General Land Office, holding that said lands were not legally appro- 
priated for Indian purposes, and allowing Filkins to enter them under 
the desert land law, is a final adjudication as to his right to make said 
entry, and of the legality thereof.” 

It is insisted by the appellant that the lands involved were never in 
a state of reservation for Indian purposes; because at the date when 
the reservation was made they were included in a prima facie valid des- 
ert land entry, capable of being perfected, in fact, one-half of which 
afterwards did go to patent. In support of this view are cited a num- 
ber of departmental decisions holding that a prima facie valid entry 
will except lands embraced therein from a subsequent railroad grant, 
_or withdrawal. 

‘It will be observed, however, that there is a manifest difference be- 
tween the effect of a withdrawal of lands for an Indian reservation and 
' the grant or withdrawal for railroad purposes. The language used is 
materially different in meaning. Take for example the language used 
in the withdrawal under consideration. It is “all the even numbered 
sections ... (excepting sections 16 and 36) and excepting also all tract 
or tracts the title to which has passed out of the United States govern- 
ment, be, and the same are hereby, withdrawn from sale and settle- 
ment,” etc. Very much more will pass under such a withdrawal than 
under an ordinary railroad grant, in the words following, or in words 
of similar import, to wit: “That there be and is hereby granted..... 
every alternate section of public land, designated by odd numbers..... 
not sold, reserved, or otherwise disposed of by the United States, and. 
to which a pre-emption or homestead may not have attached at the time 
the line of said road is definitely fixed.” The reason of the change in - 
the phraseology and also the change in the construction of the same is 
very obvious. In the one instance, the government is reserving some 
of its own lands from disposal, and setting them apart for public pur- 





DECISIONS RELATING TO THE PUBLIC LANDS. Bl 


poses, for which real property is required by it. In the other, it is 
granting to a corporation certain of its lands, and thereby parting with 
its title to them; and the universal rule governing in a grant of this" 
character is that nothing passes by implication. 

Thus looking at the intent and meaning of the withdrawal before men- 
tioned, it becomes apparent that the President therein intended to 
anda for Indian purposes all the even numbered sections in this 
township (excepting the school sections), the title to which had not 
passed out of the United States government. It must be conceded 
that the title to this land in dispute was then in the United States gov- 
ernment subject only to the inchoate claim of Moore aforesaid, after- 
wards abandoned and relinquished. That is to say, the reservation 
embraced and took effect upon the land in controversy, subject only to 
said claim of Moore. Subsequently, this claim having been abandoned _ | 
and relinquished, the reservation thereupon became effective, and by 
the doctrine of relation was carried back to the date thereof. Water 
and Mining Company v. Bugby (96 U.S., 165). The reservation having 
become effective, the lands in question were not subject tu disposal 
when Filkins made. claim to them, and his entry was improperly al- 
lowed. / 

As to the second question monea by the appéal, it is strongly insisted” 
that said decision of Commissioner McFarland, of date March 6, 1885, 
being one he was authorized under the law to make, and no appeal 
being taken therefrom, became final upon every question at issue in the © 
- ease—that is to say, the question of the right of Filkins to enter the 

land was res adjudicata at the time when the decision herein appealed 
from was rendered. A great many authorities are cited which are sup- 
posed to fortify that position, all of which have been examined and 
have been given due consideration, but are not believed to be decisive 
of the question at issue in this case. 

- It may be conceded as a general rule that the official acts of an ex- 
ecutive officer are binding upon his successor in office; and likewise it 
may be admitted for the sake of further inquiry that the question of the 
legality of Filkins’s entry was res adjudicata so far as your office was con- 
cerned when the decision appealed from was rendered. 

But admitting both of these propositions as good law, the wholé ques- 
_ tion can be considered by the Secretary of the Interior at any time it 
may come before him; and if, after a careful investigation he concludes 
that an entry is illegal, that it should not have been made, he has a 
right, and it is lis duty, to say so, and direct his cancellation. For in 
so doing he is not exceeding his jurisdiction, bul is “exercising only 
that just supervision which the law vests in him over all proceedings 
instituted to require portions of the public lands.” Lee v. Johnson (116 
U.S., 48). See also Whitnall v. Hastings & Dakota Railway Company 
(4 L. D., 249), where this Department set aside a decision of yuur of- 
fice, awarding a tract of land to the railway company, which had be- 
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come final for want of appeal, it being shown that such decision of your 
office was a clearly erroneous exposition of the law in such cases. -To- 
the same effect Griffin v. Central Pacific R. BR. Co., Gocidey by me July 
15th last (5 L. D., 12). 

This land involved not having been patented is still within th: » juris- 
diction of this Department, and it is clearly within the province of the — 
Secretary of the Interior-to say what disposition shall be made of it un- 
der the law. 

Premising this much, and the case being here for my consideration 
upon all questions involved, I have no hesitancy in arriving at the con- 
clusion that the entry of Filkins should be canceled, and I so direct. 
To that extent your decision is affirmed. 


PRE-EMPTION—FINAL PROOF. 
GEORGE W. Macry EI AL, 


Final proof should always receive careful examination and be rejected, though tech- 
nically complete, if deemed unsatisfactory. 

As the ten pre-emption claims herein considered were fraudulently procured to be 
made in the interest of a lumber company they are accordingly rejected. 


Acting Secretary Muldrow to Commissioner Sparks, August 10, 1886. 


I have considered the appeal filed in behalf of George W. Macey et al., 
from your decision of July 25,1885, adverse to appellants as pre- cnn 
tion claimants. Your decision. and said appeal as filed covered the claims 
of nineteen persons, who had made pre-emption filings for certain lands 
- in the Duluth land district, Minnesota, you, as well as the register and 
receiver, finding the cases so similar and so interwoven by the appar- 
ent concert of action on the part of claimants as to justify consid- 
eration and action in one decision. 

As to nine of said cases you refused to recognize the right of appeal, _ 
and application was thereupon made for certification under Rules 83 and — 
84 of Practice. That application is before me and will be acted upon 
in a decision having special reference thereto.* 

There remain therefore ten cases for consideration on appeal. They 
are as follows: 

Claim of George W. Macey, for the SH. 4 of Sec. 2, T. 60 N., R. 23 W. 

The filings in all these cases were made March 4, 1884, with allega- 
tions of settlement, ranging from March 12, 18383, to Tannary 1, 1884, 
inclusive. 

Pursuant to published notices, all the above named claimants ap- 
peared at the local office on the same day, viz: June 27, 1884, to offer - 


* Action therein was had August 14, 1886, in the case of Gaspard Desuit et al. and 
the writ denied. 
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final proof and make cash entries covering the lands embraced by their 
respective filings. Special Agent Eaton of your office appeared on that 
day to cross-examine claimants and their witnesses, there being reason 
to believe that the settlements and filings had not been made in good 
faith. 
‘The proofs were made, witnesses were examined, and maeecmined: 
and after several continuances the cases were transmitted to your office, 
- With a report and a divided opinion by the register and pee dated 
_ December 17, 1884. 

On a showing made by the special agent, together with a suggestion 
by the receiver that further and more conclusive evidence, not before 
obtainable, could be had, your office directed a rehearing, which was 
had, after which the record was again transmitted to your office, accom- 
panied by the report of the register and receiver, which concluded with 
' the recommendation that the proofs be accepted and cash certificates 
be issued in all the cases. This recommendation was not-coveurred in’ 
by you. | : 

On the contrary, you find in substance that appellants went into the 
region where the lands are situated at the instance of C. E. Brown, or 
other members or agents of the John Martin Lumber Company; that 
their alleged settlements and whatever improvements there may have 
been were made in the interest of said lumber company; that the busi- 
ness of filing the declaratory statements was conducted by one attorney, 
pursuant to an arrangement between him and the company; that the 
expenses attending said filings were paid from money furnished by the 
company; that the claimants were paid by the company to take their 
claims and make a show of compliance with the pre-emption law, and 
were furnished with provisions from said company’s logging camp which 
was in the vicinity of these claims; that the mortgages were to secure 
to the company, as a eonsideration. for the money and provisions thus 
furnished, the lands covered by said pre-emption filiugs, said lands be- 
ing valuable for the pine timber which they contained. Thus finding, 
you declared the filings fraudulent and held them for cancellation in 
the ten cases now here on appeal. Said appeal notes the following 
points of exception: 

Ist. That the findings of fact in your said decision stated are not war- — 
ranted nor sustained by the testimony. | 
2d. That the conclusions of law in said decision stated are incorrect 

and erroneous. : 

3d. That you ened: in holding, upon the record before you, that the 
pre-emption claims of said diaimants were fraudulent and invalid. 

4th. That, you erred in refusing to direct the district land officers to 
accept the purchase money tendered by said claimants, upon the due 


-. and sufficient proofs made by them, and to issue the usual certificate of 


purchase thereon, 


D4 DECISIONS RELATING TO THE PUBLIC LANDS. 


Sth. That you erred in holding the pre-emption panes of the said 
claimants for cancellation. 
Without considering the above specifications of error cae: or 


. . here reviewing in detail the testimony in the case, which is quite volu- 





minous, I may say that a full and careful examination of the whole rec- | 


ord furnishes nothing which in my judgment warrants a conclusion 
different from that arrived at in your decision. 


It is strenuously urged in behalf of appellants that there is no evi- - 


dence of fraud or bad faith on the part of the pre-emption claimants ; 
that they having furnished, in accordance with the law and regulations 
of the Land Department, the requisite and customary final proofs, are 
entitled to final certificates, and I am asked to direct that such certifi- 
cates issue. 


Jf there were no other question than the acceptance of the proofs on. 


their sufficiency, it would not, I take it, be seriously contended that 
such proofs niust as a matter of course be accepted and certificates issue 
thereon, simply because the proofs are technically in form, though for 
one or more reasons they are deemed unsatisfactory by the Land De- 


~ 


partment... But more than thatis here involved. The good faith of the — 
pre-emptors has been attacked, and you find that fraud has been per; — 


petrated in connection with these filings and proofs. It is objected that 


your decision relies upon the testimony of James Smart, who had made 
a filing in the same neighborhood and under the same circumstances 
as the appellants, and C. E. Brown, a member of the lumber company, 
utterly ignoring the testimony of the nineteen claimants who made 
their final proofs. Jt does not appear that the evidetice of bad faith 
now rests upon the testimony of any one or two persons. Smart in 
view of the time, and the circumstances under which his own filing was 
made, was in position to testify knowingly that the filings by the appel- 
lants, a8 well as his own, were made under an arrangement with and 


for the benefit of the John Martin Lumber Company. He did so tes- © 


tify. Though subjected to a long and searching cross-examination, his 
testimony was consistent throughout. More than this, he is now sub- 
stantially corroborated by nine of the nineteen men who offered final 
proofs, and who now say that their respective filings were made-not for 
their own benefit, but that they were hired to make them by C. E. Brown, 
a member of the Jobn Martin Luinber Company. What these nine par- 


ties admitis just what Smart had testified to. This goes far to strengthen | 
his testimouy as to the remaining ten claimants. If his statements are — 


shown to be true as to nine of the nineteen pre-emptors, a very strong 
reason is presented why full credence should be given to his statements 
as affecting the remaining ten. His testimony stands unimpeached and 


to a great extent corroborated and sustained not only by direct testi-_ 


mony, but by admissions of the claimants and their mortgagees, and by 
facts and circumstances which in themselves point very strongly inthe 
direction of fraud, as tending to show that these pre-emptors did not 
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settle and file upon these lands in good faith for the purpose of acquir- 
‘ing them for themselves in accordance with the letter and spirit of the 
pre-emption law, but that their intention was to secure them for the 
benefit of another, pursuant to an arrangement to that end. 

What are some of these circumstantial facts ? 

The claims were all prepared and presented by one attorney, who 
was.also attorney for the lumber company. He by his personal check. 
paid the publication and land office fees necessary in making final proof 
in all the cases, though the money had not been advanced to him so to 
do. The filings were all made on the same day. The final proofs were 
also all made on the same day, the claimants testifying for each other. 

In nearly all the cases now here on appeal one or more of those who 
haveadmitted their bad faith and the fraudulent character of their cane, 
appeared as witnesses on final proof. 

All of the pre-emptors are single men, and were found to be absent 
from their respective claims immediately or soon after their offer of 
final proof. 

The mortgages are for sums ranging from $900 to $1,200, in each in- | 
stance. These amounts, if not nearly or quite the full value of the 
lands upon which the mortgages were given, are far in excess of the 
cost to the claimants of said lands, since their improvements are slight 
and the government price (not yet paid) is only $200 in each case, and, 
in view of the alleged poverty and evident want of thrift on the part 
of the claimants, seem entirely beyond their ability to pay, even if they 
so intend. Said mortgages, therefore, virtually amount to a transfer — 
by deed of the claimants’ interest in the lands to the mortgagees, al- 
though final certificates have not issued. These and other circumstan- 
ces, while they may not in themselves, taken singly, constitute evidence — 
of fraudulent intent, when considered in their relation to each other 
and in connection with the testimony in the cases, do much to aid to a 
correct judgment on said testimony. 

It is urged, however, by counsel that the testimony of the nine claim- 
ants, in which they admit bad faith, is not entitled to consideration, in 
its bearing either upon their own elaine or those of the others, their 
associates, because they contradict their own corroborated testimony 
taken on final proof; that, the mortgages having been taken on the 
faith of their first statements, to accept their second statements as true 
and to cancel the entries would be to allow them to defraud their cred- 
itors, the mortgagees. 

To these suggestions the answer is that the government deals only 
with the claimants, and can not undertake to look beyond them to ascer- 
tain whether in attempting to defraud the government they have or 
have not at the same time wronged some one else. The mortgagees 
were presumed to know, and it appears did know, the status of the ~ 
lands and the character of the claimants’ title thereto. The transaec- 
tions through which they assert an interest in these claims were solely 
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between them and the claimants, and were at theirown risk. The con- 
tradictory statements of the nine claimants can not be regarded as ever 
neutralizing their testimony, in view of the fact that their first state- 
ments were those of interested parties testifying in their own behalf, 
while their later statements are adverse to their interests as claimants. 

While their admissions and testimony bear more directly on their own 
individual claims, which are considered and disposed of in another de- 
cision on an application for certiorari, they are, as has already been in- 
dicated, not without weight in the consideration of these claims in which | 
appeal has been allowed, wen it is remembered that all the claimants 
were: so closely associated in the matter of making and attempting to 
prove their claims as to render the whole proceeding practically one 
transaction, so that the proof or rather the admission of fraud as to the 
nine claims (ten including Smart’s which was filed on the same date as 
the others, but relinquished before- ‘final proof) tends SUpOne to prove 
fraud as to the other ten. 


Upon a full examination of ies record and a careful consideration of .. 


all the evidence, direct and circumstantial, Iam convinced of the utter 
want of good faith on the part of these claimants and affirm. ‘your de-- 
cision. 


TOWNS! Em IGHT OF PRE-EMPTION. 
_ LUVELL v. MAYNE. — 


The preferred right to purchase a lot is accorded to the actuai settler thereon, and 
such settler may buy an additional lot upon which he has substantial a 
ments. 


Acting Secretary Muldrow to Commissioner Sparks, August 12, 1886. 


I have considered the case of Thomas Lovell v. Meadard Mayne, in- 

volving Lot 5, Block 20, townsite of Ketchum, Hailey, Idaho, land dis- | 
trict, on appeal from the decision of your office of May 7, 1885. 
It appears that on June 27, 1882, Mayne filed declaratory statement 
under Sec. 2382 of the Revised Statutes for Lots 5 and 7, Bloek 20, in 
the townsite of Ketchum, claiming settlement on June 22, 1882. Un 
August 1, 1883, he made final proof and payment for the same and re- 
ceived meh entry certificate therefor. 

On July 10, 1882, Lovell filed declaratory sfukenonit for Lot 5, Block 
20, and Lot 3, Block 13, claiming settlement June 30, 1882. | 

No protest seems to nave been filed by Lovell at the tine Mayne made 
final proof; but on November 30, 1883, a rule was laid upon the former 
to show cause, within sixty days why patent should not issue to the 
_latter.. On the showing thus made a hearing was ordered and had ati 
the Hailey land office on March 3, 1884, 

On the testimony then submitted, the register and receiver recom- 
mended the cancellation of Mayne’s cash entry as to Lot 5, and that 
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Lovell’s declaratory statement be allowed to remain of record subject 
to his future compliance with the law. On appeal by Mayne your office 
reversed the finding of the local officers, held for cancellation the dec- 
laratory statement of Lovell, and held the cash entry of Mayne intact.. 
From this judgment Lovell, in turn, has appealed, and on his appeal 
the case is now before me. 

Section 2382 of the Revised Statutes, after providing for the ibeation 

and survey of townsites upon the public lands, the division of the same- 
into blocks and lots, the filing of the plats thereof in the General and 
-local land offices, and the disposing of said lots at public and private- 
sale, provides further that ‘any actual settler upon any one lot... .. 
and upon auy additional lot in which he may have substantial improve-. 
ments, shall be entitled to prove up and purchase the same as a pre-. 
emption, at such ininimum, at any time before the day fixed for public: 
sale.” 

The language of this section, which is a literal transcript of the text 
of the original act of July 1, 1864 (13 Stat., 343), is somewhat ambign-. 
ous and involved, and has heretofore been the subject of different con-— 

- structions, as it is now in the case under consideration, 

It is insisted on the one side that the plain language of the section 
requires that a party pre-empting two lots must bean * actual settler” 
upon both, and that therefore the settlement here spoken of was not 
meant to embrace inhabitancy, or personal residence, inasmuch as it 
would be impossible for the same person to have a personal residence: 
upon, or inhabit both lots at thesame time. But that the act meantsettle-. 
ment, pure.and simple, without the requirement of residence or inhabit- 
aney upon either lot. On the other side, it is contended that the inten-- 
_ tion of Congress was to give to one who settled and actually resided 
upon one lot, “any additional lot in which he may have substantial 
improvements.” 

The former contention is supported by the opinion of Assistant At-- 
torney General Smith, of this Department, in the case of Allman v. 
Thulon (1 C. L. L., 690) and the latter construction of the act is upheld. 
by your predecessor in Frank’s case (2 L. D., 628), and in Elmer v. Bowen 
(4 L. D., 337). This last case came to this Department on appeal, and 
the decision below was affirmed by Acting Secretary Muldrow, on Janu-- 
ary 23,1886. In the affirmance, the law was not diseussed, but it was 
briefly stated that the rulings of your office, in Said case, were in ac- 
cordance with the law. In the decision thus affirmed it was distinctly 
held that settlement followed by actual residence, as under the pre- 
emption law, was required as to the first lot; and substantial improve- 
ments alone upon the additional lot. And a careful consideration of 
the whole subject convinces me that the above conclusions are correct. 

. Several witnesses, and the principals on each side, testified at the 
hearing and though some of the testimony is apparently conflicting on 
one of the material points involved, I have but little difficulty in arriv--. 





58 DECISIONS RELATING TO THE PUBLIC LANDS. 


ing at aconclusion. Full compliance with the requirements of the Jaw 
-as to settlement and residence by: Mayne upon lot 7 is clearly shown by 
the evidence; but his right to lot 5, by virtue of either settlement or 
improvement, is by no means clearly made out. He does not claim that 
he ever used or occupied said lot, or made any improvements thereon ; 
but bases his whole claim to the same on the ownership of a log cabin, 
--erected thereon by another party, and which Mayne claims is rightfully 
his property by virtue of a gift; and which he further asserts he was 
prevented from using by the objections and wrongful occupation of 
Lovell. But the testimony produced by him fails to show a right to 
said cabin in those under whom he claims; whilst the testimony pre- 
' sented by contestant establishes the ownership of said cabin and the . 
possessory right to said lot in those under whom Lovell claims, long 
prior to and at the time of Mayne’s filing; its sale about that time to 
Lovell, and prior to his filing; tue erection of valuable improvements 
tien by him; his use and occupation of it continuously and unin- 
terruptedly tiereufter up to date of hearing. 

On this evidence Mayne’s cash entry must be canceled as to lot 5, in- 
asmuch as he never had any substantial improvements upon the same. 
- Tnasmuch as Lovell is not seeking to make final proof under his dec- 
laratory statement for the two lots embraced therein, the time has not 
_-arrived to pass upon his claim to the same; and nothing herein is to 
be construed as either affirming or denying it; consequently his filing 
Should remain intact upon the record. 

Tbe decision of your office is reversed. 


PRACTICE—HEARINGS—APPEAL. . 
McMAHON +. GREY. 


If it appear that the evidence submitted is not sufficient to warrant cancellation the. 
government may institute an independent inquiry under Rule 72 if deemed ad- 
. visable. 
An appeal will lie from a decision of the General Land Office holding that the evi- 
- dence does not justify forfeiture of the entry and ordering a further hearing. 


Acting Secretary Muldrow to Commissioner Sparks, August 12, 1886. 


a 


In the matter of the contest of Edward J. McMahon v. James A. 
‘Grey, involving the SW. } of Sec. 28, T. 144 N., R.55 W., Fargo, Dakota. 
Iam in receipt of the petition of said McMahon for an order under Rules 
-83 and 84, directing the certification of the papers in said case, on the 
ground that his rights are prejudiced by your decision of February 3, 

1886, from which you have refused to allow him an appeal. 
It appears from the records before-me.that in September, 1885, McMa- 
-hon instituted contest against Gray’s timber culture entry, alleging fail- 
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ure to comply with the law, and that at the hearing in the following 
month the contestant and two others gave testimony in support of said 
charge. The local officers, on motion, dismissed the contest on the 
ground that the contest allegations were not sustained, and thereupon 
‘ the contestant appealed. Your office, by decision of February 3, 1886, 
sustained the appeal, in the following manner, namely: 

++ While it is true that the testimony introduced, owing to its negative 
character, is insufficient to warrant the cancellation of the entry, I am 
of the opinion that such a showing was made as, coupled with the fact 
that no evidence was introduced on behalf of the defendant, to consti- 
tute a proper case for further investigation, in order that the good faith 
of the: entryman may be affirmatively shown if he desires to have the 
. charge against his entry dismissed. (See Practice Rule 72.) The ap- 
peal is therefore ‘sustained, and McMahon’s affidavit of contest is here- 
with inclosed to be used as the basis of a new hearing, to be had after 
due notice to the parties interested.” 

From this decision McMahon appealed to the Department, protest- 
ing against the expense and delay of a new hearing, for the reason that 
he had offered the best testimony at his command, and alleging among 
other errors the following, to wit: 

“Said decision is contrary to law and the facts, as shown by the evi- . 
dence produced and submitted by said plaintiff. 

“The testimony and facts of record in the case warranted the can- 
eellation of said entry,..... aud were clearly sufficient to make out a © 
prima-facie case; i.e.,a case which compels the cancellation of said en- 
try if not contradicted.” 

On receipt of said appeal your oifice ruled on May 21, 1886, as fol- 
lows: 

“ As the ordering of heaenga is a matter resting in my discretion from 
which no appeal will lie (see Practice Rule 81), MeMahon’s appeal will 
not be entertained or forwarded to the Department at this stage of the 
case.” 

The foregoing state of facts is such that I am enabled to dispose of 
the questions involved without resort to the contest papers, and I will 
therefore treat the case as though the petition for certiorari mae been 
granted. 

[ think it very clear that there is error in the decision complained of. 
At the time that the contestee moved the dismissal of the contest, for 
want of evidence to sustain the charge, the status of the controversy 
was this, to wit, that the contestant, who had rested on the evidence 
produced, either had or had not established a prima-facie case; if the 
local officers held that he had established such a case, the contestee 
was bound to make his defense, or submit to the judgment of cancella- 
tion; if they held that he had not established it, judgment dismissing the 
contest properly followed. The former ruling is sustained by the case 
of James Copeland (4 L. D., 275), and.the latter is in analogy to the 

practice in judicial tribunals. The finding of your office, therefore, that 
- McMahon had not made out a prima-facie case, and the ruling that not- 
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withstanding this his appeal must be sustained, are manifestly incon- 
sistent. On the other hand, if it was proper to sustain the contestant’s- 
appeal, the judgment should have been that the contestee proceed with 
his defense on a day certain or his entry would be canceled. 
' ‘Phe object in view in your ruling sustaining the appeal, votwithstand- 
ing the admitted defect in the evidence, was evidently to protect the- 
interests of the government in the land in controversy. Apparently 
there was sufficient evidence to satisfy your mind that a full inquiry 
— ought to be instituted into Mr. Grey’s doings subsequent to entry. The 
propriety of this view I do not question, but I am. quite clear that the 
object sought could not be attained in the manner proposed in the de-. 
cision. For it is averred by the contestant that he has no further evi-. 
dence to submit, and you have already held that the evidence submit- 
ted ‘is insufficient to warrant a cancellation of the entry;” wherefore — 
if the entryman should at the new hearing refuse to offer evideuce on 
his own behalf, there would appear to be no recourse but to dismiss the: . 
contest. To cancel his entry, on his refusal to show his good faith af- 
firmatively, as your decision suggests that he must do, would seem to- 
be in violation of the statute, which declares the entry forfeited for 
non-compliance with the law only in the event that such non-compliance: 
is proved in the contest. . | 

In my judgment, the better procedure in a case like that at bar, where 
further inquiry is deemed advisable, is for the government to institute 
an independent investigation in the usual way after final disposition of 
the contest. Such, I think, is the proper method of enforcing the lat-- 
ter clause of Rule 72, in so far as it is applicable to such cases. 

Your said decision of the third of February, though sustaining Me- 
Mahon’s appeal from the ruling of the local officers, is injurious to him 
_in directing a new trial, and it was therefore subject to an appeal by 
him to the Department. It finds that he has not made out a prima- 
facie case of non-compliance with law, and, as his appeal to the Depart- 
. ment challenges the correctness of this finding, he is entitled to have 
it reviewed. You will therefore please allow said appeal, and in the 
usual course forward it to the Department. The order for a new hear- 
ing, which I think was not discretionary in this case, is hereby vacated.. 


MOTION FOR REVIEW DENIED. 
WALKER v. SNIDER. 


‘ Motion for review of departmental decision of February 12, 1886 (4 
L. D., 387), was denied by Acting Secretary Muldrow, August 13, 1886.. 
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PRIVATE CLAIM—FORM OF PA TENT. 
Town OF TECOLOTE. 


A confirmatory statute is effectual in passing title, and the patent issued thereunder 
: should follow the provisions contained in such statute. | 


Acting Secretary Muldrow to Commissioner Sparks, August 13, 1886. 


{ have considered the appeal of Thomas B. Catron, for himself and’ 
other owners, from the decision of your office, dated April 11, 1885, 
holding that the patent of the Tecolote grant, in the Territory of New 
Mexico, confirmed as private land claim No. 7, must follow the confirma: 
tory act. | | 

It will be unnecessary to recapitulate the proceedings relative to the 
confirmation of said grant, which are clearly and fully recited in the 
‘decision appealed from. The sole question raised by the appeal is, who 
are the proper parties to be inserted in the patent as patentees? Shall 
the patent issue to Salvador Montoya.and others, their heirs and assigus, 
‘or shall it issue to the town of Tecolote, and to their successors and as- 
signs? . | 

It appears, as stated in said decision, that said grant was confirmed, 
with others, by the act of Congress, approved December 22, 1858 (11 
Stat., 374), which is entitled “‘An act to confirm the land claim of cer- — 
tain pueblos and towns in the Territory of New Mexico.” Said act pro- 
vides that, besides the pueblos therein named, “also claim No.7 of the 
town of Tecolote, in the county of San Miguel..... be and they are 
‘hereby confirmed, and the’Commissioner of the Land Office shall issue 
the necessary instructions for the survey of all of said claims, as recom- | 
mended for confirmation by the said surveyor general, and shall cause 
a patent to issue therefor as in ordinary cases to private individuals.” 

A careful consideration of said confirmatory act can leave little doubt 
as to the intention of Congress. The title of the act, which in cases of 
doubt may be considered in arriving at the intention of Congress, 
¢learly refers to the confirmation of land claims of pueblos and towns, 
and not of private individuals. There is nothing in the body of the 
act in conflict with the title. On the contrary, it is expressly provided 
that the Commissioner of the General Land Office “shall cause a patent 
to issue therefor as in ordinary cases to private individuals.” 

In 2d Cranch, 386, Chief Justice Marshall, speaking for the United 
States Supreme Court, says: ‘“‘ Neither party contends that the title of 
an act can control plain words in the body of the statute; and neither 
‘denies that, taken with other parts, it may assist in removing ambigui- 
ties. Where the intent is plain, nothing is left to construction. Where 
the mind labours to discover the design of the legislature, it seizes every- 


thing from which aid can be derived; and in such case the title claims _ 


a degree of notice, and will have its due share of consideration.” See 
also United States v. Palmer (3 Wheaton, 631). 





62 DECISIONS RELATING TO THE PUBLIC LANDS. 


It is insisted by the appellants that the case of Anton Chico (1 L. D., 
295) is conclusive of the case at bar. But an examination of that case 
shows that said claim was confirmed as No. 29, by the third section of 
the act of Congress approved June 21, 1860 (12 Stat., 71), which mate- 
tially differs from the act confirming the Tecolote grant. 
lt was held by the United States Supreme Court, in Ryan wv. Carter 
(93 U.S., 78), and Tameling v. U. 8. Freehold Co. (Ibid., 644), that a con- 
firmatory statute passes a title as effectually as if it in terms contained 
a grant de novo, or as if a patent was issued. See also Whitney v. 
Morrow (112 U.5., 693). ‘ | 
Since Congress with the whole record before it has confirmed said 
grant to the town of Tecolote, I am of opinion that the patent should . 
follow the provisions of the confirmatory act. Said decision i is accord- 
ingly affirmed. 


RAILROAD GRANT—~PRIVATE CLAIM. 
REES v. CENTRAL PACIFIC R. R. Co... 


Under the terms of the grant to this company its right to the odd-numbered sections 
within the granted limits attached to lands that were disembarrassed at the date , 
of definite location, though the same were included within the alleged limits of 
a Mexican private claim at date of the grant. 4 

The date on which the President accepted the completed sections of this road between 
San José and Sacramento determines the time when the line of said road was 
“definitely fixed.” | 

The extent of a Mexican private claim must be determined by the records in such 
claim as presented to the Board of Conimissioners for confirmation. 


Acting Secretary Muldrow to Commissioner Sparks, August 14, 1886. 


On May 7, 1883, Thomas Rees offered to file declaratory statement, 
| tendering fees therefor, claiming settlement upon the NE. 3 of Sec. 7 
T.28., R. 2 W., M. D. M., San Francisco, California. On the same day 
the spolleation was refused by the register and receiver, because of — 
' the claim of the Western Pacific Railroad Company.” Appeal was taken 
at once and on July 23, 1884, Acting Commissioner Harrison affirmed 
said decision, and the case is now before me on appeal from his decision. 

By the third and ninth sections of the act of July 1, 1862, (12 Stat., 
492) was granted to the Central Pacific Railroad Company of California 
‘‘every alternate section of public land designated by odd numbers to 
the amount of five alternate sections per mile on each side of said rail- 
road, on the line thereof and within the limits of ten miles on each side 
of said road not sold, reserved, or otherwise disposed of by the United 
States, and to which a pre-emption or homestead claim may not have 
attached at the time the line of said road is definitely fixed.” 

By the fourth section of the act of July 2, 1864, (13 Stat., 358,) said — 
grant was extended so as to give ten sections per mile on each side of - 
the road within the limits of twenty miles. 
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The Central Pacific Company assigned to the Western Pacific the 
right to construct that portion of the road lying between San José and 
Sacramento, California, and Congress by act of March 3, 1865, (13 Stat., 
504,) ratified the assignment, requiring the first twenty miles of said 
road to be completed in one year from July 1, 1865, and the entire road 
from San José to Sacramento to be completed within four years there- 
after, and to connect with the Central Pacific at the latter point. After- 
_ wards, on June 23, 1870, under the laws of California, the Central Pa- 
cific became successor to, by consolidation with, the Western Pacific. 

_ It was held by your office that the land in controversy in this case 
was within the twenty miles granted limits of the above railroad grant, . 
as extended by the act of July 2, 1864, to the Central Pacific, “the 
withdrawal for which became effective January 31, 1865. The line of 
the road was definitely located opposite said tract between February . 
245, and April 1, 18638.” 

It i is pontonded on behalf of appellant that Acting Commissioner 
Harrison erred in holding thatthe railroad grant attached to the land 
in question, because— 

Ist, At the date of said grant the land was reserved, by operation of | . 
law, being within the claimed limits of the Mexican Bitvate land grant 
of Laguna de los Palos Colorados to Moraga and Bernal; and was so. 
reserved until August 10, 1878, when survey of said rant was s finally 
confirmed and patent issued. 

2d, That when said survey was confirmed, the land in controversy, 
being surplus of said grant, became thereby determined to be part of - 
the Mexican private grant of El Sobrante to the Castros; and con- 


tinued in reservation, because within the claimed limits thereof, until 


February 23, 1882, when the survey of the last named grant was finally 
approved. 

3, That, if the tract in question was not within the claimed limits of 
the aforegoing grants, then it was within the claimed limits of the 
' Mexican grant of San Lorenzo to Guillermo Castro and thereby placed 
in reservation, and so remained until the approval of final survey of 
this grant by the U.S. Circuit Court of California, on October 31, 1864, 
or until said survey was approved by the Commissioner, which was 
when patent was issued, February 14, 1865, it being insisted that the 
last date and approval is the correct one, because of the act of July 1, 
1864, (13 Stat., 332.) | 
| 4, That the Acting Commissioner erred in holding that the line of — 
> the railroad was definitely located opposite said tract between Feb- 
ruary 25, and April 1, 1868, but that the same was located in contem-. 
plation of law when the map of route was filed in the General Land 
Office December 8, 1864, at which time the land in controversy was in 
‘reservation as shove: 

The plat of township 2 8., range 2 W., M. D. M., was filed in the 
land office at San Francisco J uly 8, 1878, wihiaga by order of Com- 





64. DECISIONS RELATING TO THE PUBLIC LANDS. 


missioner Williamson October 24, 1878, restored February 23, 1882, 
withdrawn again March 9, 1882, on order of Commissioner McFarland, 
aud again restored April 16, 1883, 
Nearly all of the questions involved in this | case have already been | 
‘discussed by this Department in other cases, and the patented and out — 
boundaries of the above-named Mexican grants defined, as well as the 
construction of the particular railroad grant made, as affecting also 
lands located almost exactly as the tract claimed here by Rees, and like » 
it asserted to have been covered by the claimed limits-of the same Mex- | 
‘ican grants. On the strength of these decisions, I might have been 
justified in declining to consider again the questions therein discussed 
-and determined; but, whilst recognizing the weight of these former — 
- rulings, yet, being rendered in cases wherein Rees was not a party,nor 
the particular tract of land the subject matter of controversy, the rule 


of res adjudicata does not technically apply, and all the questions therein 


‘ruled upon and now presented in this case may be again considered. 
And inasmuch as the former decisions are assailed as erroneously made, — 
and as very many other entries may be affected by the rulings in this 
case, it is concluded best to examine and consider anew all the matters 
presented by the record. | 

The land claimed by Rees—the NE. £ of Sec. 7, T. 2 8., R. 2 W., of 


_. M. D. M.—ties between the patented lines of Moraga and San Lorenzo, 


nearly due south of a straight line drawn through the former and north 
and west of, and very close to the lines of the latter—the south west cor- 
ner of said section is within the patented lines of the San Antonio 
grant, which. lies to the west of the two former grants, bounded for some 
‘distance by San Lorenzo and its entire length by Moraga. | 
- After the purchase and admission of California as one of the United 
States, it was known that its territory in many localities was covered 
by Spanish and Mexican private grants, some of them legal and com- 
' plete, many of them illegal, fraudulent, or incomplete. To meet this 
state of facts, Congress passed the act. of March 3, 1851, (9 Stat., 631,) 
establishing a system whereby it was intended that all private land 
grants in that State should be speedily settled. 
~The scheme thus adopted required that every person “claiming” 
Jands in California, by virtue of “any right or title” derived from either 
the Spanish or Mexican government, should present the same to the 
«Board of Land Commissioners, organized by the act, for adjudication, 
‘with the right of appeal to the U. S. Courts. And it was further pro- 
vided that “all lands, the claims to which” were rejected or decided to 
be invalid, and “all lands the elaims to which” were not presented within 
two years after the date of said act, should be held as part of the public 
domain. 

Two years later the act of March 3, 1853, (10 Stat., 245,) was passed. 
This provided for the survey and pre-emption of the public lands in that 
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State, excepting, however, from the operation of its provisions “land 
claimed under any foreign grant or title.” | 

It is to be noted that the “claim” which thus placed land in reser- 
vation, by excepting it from other disposition, was that which was pre- 
sented to the proper tribunal for adjudication. What was claimed be- 
fore such presentation and not included therein, or after adjudication, 
is not a matter to be considered in determining the extent of the reser- 
vation. Of the correctuess of this position there ought to be no doubt 
on principle, because to hold otherwise would lead to inextricable con- 
fusion and uncertaint); , always abhorrent to the law. Construction of 
the statutes by which such reservations were made confirm this view. 
For though remedial to the extent that they are intended to protect 
parties asserting a right or title under grant from a foreign government 
to the utmost extent of what they may choose to “ claim,” yet, inasmuch 
as the statutes are in contravention of that public policy which encour- 
ages the settlement and sale, and not the withholding of the public land 
from market, their intendment is not to be extended beyond the plain 
language used. Clearly, that requires that such * claim ” must be pre- 
sented for adjudication within two years from March 3, 1851, before the 
Board of Land Commissioners of California. 

If authoritative construction be needed of the plain language of the. 
statute, it may be found in the case of Brown v. Brackett (21 Wall., 
387). The plaintiff there claimed through Ramon Mesa land which a 
within a Mexican grant made in March, 1844, to said Mesa. The claim 
for this grant as an entirety was never preseuted for confirmation in 
accordance to the provisions of the act of 1851; but a claim for a por-_ 
tion of the land covered by the grant was presented to the Board and. 
confirmed to one Vasques. This confirmation did not embrace the land 
in controversy, but it was insisted that the confirmation of the Vasques 
claim involved a recognition of the validity of the whole grant to Mesa, 
and could be invoked to maintain his title to the remaining portion of 
the premises. 

But the supreme court held otherwise, saying that though it was true 
that the United States tribunals, under the act of March, 1851, ‘‘ were 
concerned only with the validity of the grants as they came from” 
the Mexican governments, and that “the decrees cf confirmation and 
the patents which followed inured to the benefit of all persons deriving 
their interests from the confirmees,” yet “every confirmation is lim- 
ited by the extent of theclaimants. ..... The confirmation covered 
nothing and protected nothing beyond the claim asserted.” And be- 
cause the claim to the particular land was not asserted before the Board, 
though clearly within the bonndaries of the grant declared valid, the 
plaintiff was denied the right to recover. 

Sometimes the decree of the Board of Land Commissioners or of the 
U. S. Courts definitely determined the rights of parties, as where grants 
were by specific boundaries and the extent of the land covered by them 

2278 DEC-——d 
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could be readily ascertained without an official survey: Otherwise, the 
location and limits of the grant as confirmed were to be ascertained by 
‘approved survey and patent issued in accordance therewith. This was 
especially so, if the decree of confirmation was for a smaller quantity 
within larger out-boundaries. And until the final approval of such 
survey the entire tract claimed remained in reservation, or, as the su- 
preme court expressed it, “‘ the grantee and the government were ten- 
ants in common of the whole tract.” Frasher 7. O’Connor, 115 U.S., 
107. | 
Now, what was the claim presented by Moraga on February 15, 1853, 
to the Board of Land Commissioners, and was the land in controversy 
within that claim? 
In bis petition filed on that day he “gives notice that he claims a 
- tract ofland..... known by the name of ‘the Laguna of the Palos 
-Colorados,’ with the boundaries described in the grant thereof,” which 
is said to have been made August 10, 1841, by Alvarado, then the gov- 
ernor of California. The petition concludes with the statement that 
- “The original grant and a testimonial of said previous consent and 
_ authorization are herewith presented, with translations of the same, 
and also a certified copy of the original map, or disefio, presented with 
his petition for said Jand.” We are thus referred ‘to the translations 
and the map filed in the case, in order to ascertain with particularity 
what was claimed to have been granted. | 
From these papers, it appears that this grant was for a limited quan- 
tity of land, within larger out-boundaries, apparently named with some 
particularity, the land being described as a “tract” or “ place,” “known 
by the name of Laguna de los Palos Colorados, bounded on the north 
by the San Pablo creek, thence in a direct line to the east, including 
the spring of water which lies near the old inclosure (corral); on the 
scuth by the establishment of San Jose; on the west by the range of 
mountains up to the summit, and on the east by the ridge of Las Tram- 
pas,” “of the extent of three square leagues, a little more or less, as 
explained on the map..... leaving the surplus that may result to 
the nation.” | 
There are two maps in the record. One was the original referred to 
in and filed with the petition of Moraga, and the other is a colored copy 
of the same, identified by the witness Briones and the younger Moraga 
as correct, in their testimony before the Commissioners. On examina- 
tion these maps show with considerable particularity the topography 
of the whole area, within the out-boundaries of which lie the granted 
premises, corresponding as to the descriptive features thereof with those 
mentioned in the grant by Alvarado, and the decree of the Board of 
Land Commissioners. 
It will be observed, however, on inspection that in the figure repre- 
senting the four cardinal points of the compass the east point is placed 
where the west point ought to be, and vice versa. This is such an ap- 
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parent error that it can mislead no one, especially in the face of the 
unmistakable calls for the north, east, and west lines. It is not neces- 
sary to quote authorities on a point so well settled. Apart from the 
error in the cardinal points of the compass, the diseno, or map, is much 
better than usually found in these cases. Jt shows on the north, well 
marked, the “arroyo de San Pablo,” a straight line to the east, includ- 
ing the “Ojo de agua” near the “ corral antiguo;” on the west is seen 
the ridge of mountains, with penciled trees thereon, marked “ Cierra 
de los Palos Colorados;” on the east appears two ridges of hills, or 
mountains, with trees, the inside range broken by the “arroyo de las 
Trampas,” which thereafter flows between the two—the outside mount- 
ain ridge, which is continuous, turning to the south west and marked 
‘Las Trampas.” 

About these three boundaries there is, I apprehend, no fiaptite; but 
it is important to note that the north boundary was definitely fixed— 
anchored as it were—by the Mexican authorities at the time of making 
the grant, it being shown by the record, filed before the Land Commis- 
sioners, that an agreement was then made between Valencia, the 
grantee of the Acalanes ranch, and Moraga, in the presence of and 
with the approval of the governor and the military commandant 
Micheltorena, wherein it is stated, “That from the source of a spring 
counting three hundred varas to the west towards the source of the San 
Pablo creek shall commence the dividing line between the lands of 
Senor Valencia and those of Senor Moraga; leaving to the former a 
piece of land one hundred varas square, within the tract that corre- 
sponds to the latter.” This shows beyond any question that the northern 
line of Moraga—the exact locus of the grant claimed by him—was the 
southern line of Acalanes, granted to Valencia in 1834. This line is 
correctly located ou the Boardman map. 

The difficulty in the case arises with regard to the description of the 
southern boundary, as contained in the grant and decrees, viz: “On the 
south by the establishment of San Jose.” Referring to the maps, which 
are so clear up to this point, we find nothing whatever to indicate that 
‘the southern boundary is the “establishment of San Jose,” if we are 
to consider the mere buildings and enclosures of the Mission as consti- 
tuting that establishment. On the contrary, the map shows Las 
‘frampas, or a spur thereof, trrning almost at a right angle to the south 
of west, marked at the point of turning, ‘‘ Las Trampas.” This contin- 
uation or spur of that mountain range goes on to the south of west, 
until it almost forms a junction with the *“* Cierra de los Palos Colorados,” 
the western boundary, from which it 1s separated at the most southerly 
point on said map by an opening between the hills, through which flows 
a Stream of water, marked “arroyo permanente,” near which is located 

a spring of water, a house, and an enclosure—the said opening being 
known as a ‘ portzuello. z 
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If it be necessary to go outside of the disefio to find the southern 
boundary of the grant, which is not conceded, I can not admit the force 
of the contention that.the words “establishment of San Jose” as here 
used meant the residence and grounds, buildings and curtilage, of the 
Mission proper as it then existed. But it is clear to my mind that the 
words used mean the lands, outside of these, used for grazing or any 
other purposes by the Mission authorities, under the laws or customs 
of the country, and, therefore, regarded and spoken of as part of that 
ecclesiastical establishment. The word “establishment” is found in a 
number of other grants, and is invariably used in the sense stated. 

If the Moraga grant was not intended to go as far south as the Mis- 
siou residence, where then did it meet the mission lands? 

The answer to this question involves an inquiry into the nature and 
history of the Mission lands of Mexico, the result of which shows that 
the out-lying Mission lands of California were without definite bounda- 
ries, and held by no tenure other than that of sufferance. Originally 
these Missions, which were but few in number, occupied nominally the 
whole territory, the limits of one coverirg the intervening space to the 
next, there being no other occupants of these vast tracts except wild 
Indians. 

In the course of time other Mission settlements were established, the © 

former large limits were curtailed, and the adjacent land became at- 
tached to each new Mission, in the same manner as to the older ones, 
until the greater part of the Territory became dotted over with these 
' establishments, engaged in the praiseworthy object of civilizing and 
christianizing the Indians. To this end large numbers of the young 
of both sexes were taken to the residences, where they were sought to 
be educated in industrial pursuits suitable to their sex and condition. 
It was to aid in this great purpose that the government permitted the 
use of these vast out-lying tracts of land for grazing, farming, or other 
purposes. It was never claimed that such lands were the property of 
the missionaries, or of the church, or that the tenure was other than 
. temporary in character. It was conceded that, whilst the priests were 
allowed to administer this large property—the usufruct was for the’ 
benefit of themselves and pupils—it was resumable or disposable at the 
will of the nation. (See Carey Jones’ report, p- 9. Dwinelle, p. 20; 
' Beard v. Federy, 3 Wall, 478.) 
From time to time, under the laws to encourage colonization, the 
Mexican authorities made such grants of these Mission lands as were 
applied for, reference of the application being first made to the rever- 
end father, or other person in charge of the particular Mission, out of 
whose lands it was proposed to carve the grant. 

In this way when application for the grant of San Antonio, adjoining 
on the west that of Moraga, was made in 1820, it was referred to the 
Reverend Father Duran, then in charge of the Mission of San Jose, 
who reported favorably thereon, with certain reservations in favor of 
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the Mission. So, in 1832, when Pacheco and Castro asked for grant of 
Las Juntas and San Ramon, north and east of Moraga, the application 
alleged that the latter place had formerly. been used by the Mission, 
but was now unoccupied, and the matter was referred to Friar Gon- 
zales, then in charge of the same mission, who reported, June 2, 1833, 
favorably to the grant. So the application of Amador, for part of San 
Ramon, southeast of Moraga, was referred to the Mission authorities, 
and reported upon favorably May 21, 1833, by Friar Gonzales, stating 
the land was no longer necessary for mission purposes. 

From the records in these cases it is shown that prior to the applica- 
tion of Moraga, for the grant in 1835, the Mission on the east extended 
northward certainly as far as the south boundary of Las Juntas, after- 
wards on the granting of San Ramon to Pacheco and Castro became 
the south boundary of that tract, and when the more southern portion 
of San Ramon was granted to Amador, the Mission lands became in 
turn the southern boundary of the last-named tract. 

From the record in the San Antonio grant, which adjoins Moraga on 
the west, it appears that the Mission lands extended certainly up as far 
_ as San Antonio creek, which is nearly due west from the southern pat- 
ented line of Moraga. After the grant of San Antonio was made the 
San Leandro creek became the southern boundary of the grant, and 
consequently the northern boundary of the undisposed of Mission lands 
at that point. 

In one of the original Spanish records of California, now in the office 

of the United States surveyor general of that State. under date of 1828, 
is found a description of the then boundaries of the Mission of San 
Jose by its minister, Friar Narcisso Duran. He states that “on the 
northwest it confines with the Arroyo of San Leandro, which divides 
it from the Rancho of the Sergeant Luis Peralta (San Antonio) and re- 
mains occupying in the form of a tongue of land some nine leagues in 
length, having its width from the mountain ranges to the sea . , 
one, two and three leagues in its greatest width. . . . . The center 
of the nine leagues being the Rancho and Arroyo of San Lorenzo, at 
the distance of five leagues to the northwest of. the Mission.” 
- According to this description in 1828, after the lines of the San An- 
tonio grant had been conceded, the San Leandro creek became the north- 
west boundary line of the Mission lands. Tracing that creek from its 
mouth up its main branch, after its great bend around and to the east 
side of the base of the coast range of mountains, which constituted the 
east boundary of San Antonio, and the west boundary of Moraga, the 
course would be east of north along the base of said mountains, until 
tract No. 2 of the patented lands of Moraga is entered, then turning 
due north, following the main branch of said creek it can be: traced to 
its source, which is found in the “ Laguna permanente,” in the north- 
east part of the Moraga grant, as shown on the disefio. Doubtless the 
source is even beyond this in the mountains above, but is not so shown 
by anything before me. 
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This creek, well defined as it is in its course, was evidently understood 
by the friar Duran as the boundary between the Mission land and the 
San Antonio grant, as far as they were coterminous and beyond that 
point the creek was the western boundary of the Mission possessions 
up to its source. 

It has already been shown that in 1832 the Mission lands extended in 
this direction as far north as the southern boundary of Las Juntas, and 
the locality where the San Leandro creek has its source is not far off. 

Accepting then the San Leandro creek from its mouth to its source as 
the western boundary of the Mission lands, in 1835, when Moraga asked 
for his grant, probably about one-half of the proposed concession was 
composed of lands theretofore used and occupied by the Mission, hence © 
his application was referred to the minister in charge—the same Friar 
Gonzales spoken of above—who, on September 30, 1835, reported in 
favor of the grant, asking that the right to cut fannbee on said land be 
reserved to the Mission. , 

In 1841, when the grant of six hundred varas, part of San Lorenzo, 
was asked: the application was referred to the agent then in charge of 
the Mission lands, who approved of the grant, and when in 1843 the 
ranch of San Lorenzo proper was granted, express reservation was 
made of the right of the Mission cattle to pasture on thesame. The 
grant of San Lorenzo was for six square leagues and adjoined on its 
north side that of Moraga. 

The boundaries of the Mission lands as thus shown would make “a 
tongue of land” of about the location and description, and approxi- 
mating the dimensions given by Father Duran in 1828 in the foregoing 
extract from the Spanish records. 

There is no force in the contention that the Mexican act of August 
17, 1833, secularizing the missions and curtailing their territorial limits 
within very restricted bounds was in force on August 10, 1841, when 
the Moraga grant was made and consequently the southern boundary 
therein described must have been the new and restricted limits of the 
Mission under that act. The answer is that, while said act was passed 
as above, it had not been fully enforced at the time the grant was made, 
for on November 7, 1835, the General Congress of Mexico decreed the 
suspension of the act of August 17, 1833, until such time as the curates 
mentioned therein should take possession, and until that time things 
‘were to remain “in the state they were in before said law was en- 
acted.” See Halleck’s report, p. 154. It is true, that afterwards new 
regulations were issued for carrying into effect the act of secularization, 
and in 1843, at the time the grant of San Lorenzo was made, the Mis- 
sion property of San Jose was in charge of Amador as mayor-domo 
under said rules; yet in that same year that Mission, with quite a num- 
ber of others, was ordered ‘‘to be delivered up to the very reverend 
padres . . . . and said Missions shall in future continue to be ad- 
ministered by the very reverend padres . . . . inthe same man- 
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ner as they held them before.” (Halleck, p. 162.) From this contem- 
poraneous history and legislation, it would seem that at the time of the 
application for the grant by Moraga in 1835 and at the date of the 
grant to him in 1841, the status of the so-called Mission lands was about 
what it had been prior to the passage of the secularization act of 1833. 

Therefore, I have no difficulty in finding that the Mission lands at 
the time of the grant extended north of the southern boundary of Mo- 
raga; that said grant was carved, for the most part, out of the Mission 
lands, and that when this was done the southern boundary of the grant | 
became the northern boundary of the Mission, and so continued to be 
the northern boundary thereof until the San Lorenzo grant was made. 

From the aforegoing, it would seem that it is not necessary to go 
outside of the disefio to find the southern boundary of Moraga, as re- 
cited in the grant, but that the same wherever found below the source 
and east of San Leandro creek and west of Las Trampas must neces- 
sarily be “bounded . . . . by the establishment of San Jose.” 

The next point is to determine just where the grant terminates on 
the south. About this there is not much difficulty, I apprehend, in 
view of what has been said already. 

At the time the claim was pending before the Board of Land Com- 
missioners, there were fvur witnesses who testified relative to the 
boundaries of the grant. One of these, A. M. Castro, after describing 
the boundaries on the north and west, said, *‘ at the south he has been 
told that the Portzuello was the boundary and the Trampas on the 
east;” and in describing its conformation he said, ‘* The rancho 1s almost 
surrounded by mountains.” Gregorio Briones, another witness, said 
the boundaries were pointed out to him by Moraga when he was about 
to apply for the grant. On being shown the diseifio, he said it is cor- 
rect, about the shape of the ranch; he recognized the descriptive feat- 
ures and said “they are laid down with correctness as it respects 
courses and distances.” ‘“ On the south, it is bounded by the lands of 
the Mission of San Jose and a place known as Las Trampas.” This 
testimony of Briones was corroborated by that of the younger Moraga- 
At a later stage of the case, after a ‘survey of the grant had been made 
by La Croze, deputy surveyor-general, objections were filed to said sur- 
vey by claimants, and in support thereof testimony was taken and pro- 
duced in the district court. Salvo Pacheco, a witness, swore that he 
made the disefio at the request of the elder Moraga to file with his ap- 
plication for the grant; that the black lines were intended to represent 
the exterior boundaries of the grant. Martinez, another witness, testi- 
fied that he was personally acquainted with the boundaries of the ranch 
prior to 1840, and its southern boundary was ‘the Portezuello de las | 
Trampas, and the ridge of hills running from these towards the Red- 
woods.” (Los palos Colorados.) Taking the disenio and this testimony, 
can there be any doubt that the southern boundary of the grant was the 


V2 DECISIONS RELATING TO THE PUBLIC LANDS. 


land of the Mission at the point where is located on the disetio Las 
‘Trampas and the Portezuello? It seems too plain to admit of question. 

On September 12, 1833, your office directed the surveyor general of 
California to locate the Cuchilla, or ridge of Las Trampas in connection 
with the public surveys. The map made in pursuance of this is now 
before me and the topography of the country as delineated thereon 
corresponds in a remarkable manner to the descriptive features of that 
part of the disefio, the only variance being that the ridge of Las Tram - 
pas trends more in asouthwesterly course thaninthedisefo. This line 
of Las Trampas is laid down as in the Higley survey and isin my opinion 
certainly correct so far as that location is concerned. It passes through 
the N. 4 of Sections 27 and 28, and the 8. 4 of Sections 29 and 30, of T. 
158.,R.2 W.,N.D.M., running three sections north of the land claimed 
im this ease be Rees. 

Finding this to be the correct southern liue of the “claim” mined by 
Moraga before the Board of Land Commissioners, I must hold that the 
land in controversy never was within the claimed limits of the Moraga 
grant. 

Much has been said in argument on both sides as to the legality and 
correctuess of the Higley and other surveys in the Moraga grant. With 
the questions thus raised I do not propose to deal, as it is not deemed 
necessary in determining the matter now ander consideration, Though 
it may be remarked, in passing, that none of said surveys locate the 
southern boundary of said grant further south than I have done above, 
and consequently none of them place the land in controversy within the 
limits of the Moraga claim. The inquiry here is, whether the land 
claimed by Rees was within the claimed limits of the Moraga grant? 
I decide that it never was within such limits, and without determining 
whether the Higley survey was properly made or not, whether binding 
or not on the parties interested in the grant, [ hold that the southern 
boundary of the grant as claimed is correctly located on the plat of 
said survey. The fact that the patented lines of said grant as shown 
by the Boardman survey, at one point, extend a short distance south of 
the line of the Higley survey, does not weaken the conviction of the 
correctness of my conclusion. The Boardman survey was made under 
order of the United States circuit court and no special direction was 
given for extending it south of the Las Trampas as was done. Thesur- 
vey when made, after contest before your office, was accepted by all 
parties, approved and patent issued in accordance therewith, and it can 
not overrule my judgment in the present case. 

The next inquiry is, was the land in question within the claimed lim- 
its of Kl Sobrante grant? 

The two Castros, claimants under this grant, on May 26, 1852, filed 
two joint petitions before the Board of Land Commissioners, in both 
praying for confirmation of said grant. One of these petitions is un- 
signed; and the other is signed by John Wilson and H. W. Carpentier, 


DECISIONS RELATING TO THE PUBLIC LANDS. ~ 73 


; . 
as attorneys for petitioners. So much of the unsigned paper as is ma- 

terial to the present inquiry shows, that the two Castros on April 22, 

1841, petitioned the governor of Upper California “to grant them all 

the vacant (sobrante) land lying in between the Ranchos of San Antonio, 

San Pablo, Pinole, the Rancho of Valencia and the Rancho of Moraga, 

being the surplus lying between these several ranches.” The other peti- 

tion filed before the Board states that the application to the governor 

of California was “for a grant of all the vacant (sobrante) land lying 

between the Ranchos San Antonio, San Pablo, Pinole, Valencia, and. 
Moraga, being surplus or overplus left between the said ranches after 

the boundaries to the ranchos shall be ascertained and settled.” Both-' 
petitions show that the grant was made as prayed. No disefo was filed 
as required by the Mexican law, inasmuch as the boundaries of the 
named ranches had not been fixed. ) 

On July 3, 1855, the Board confirmed the claim, the decree stating that 
‘¢The land of which confirmation is hereby made . . . . is thesur- 
plus (sobrante) which, on the 23d day of April, A. D. 1841, the date of 
the decree of coucession to the present claimants, existed, lying between | 
the tracts known as Ranchos of San Antonio, San Pablo, Pinole, Moraga 
and Valencia, reference being had to the original expediente and grant 
on file in this case.” This decree became final in the United States 
district court in 1857. 

Here, then, we have “the claim” of the grantees of El Sobrante 
twice stated to the Board of Land Commissioners—the one statement 
is for “land lying in between” the five named ranchos, and the other 
for “Jand lying between” said ranchos, it being described in one paper 
as ‘‘the surplus lying between,” and in the other as “surplus or over- 
plus left bet ween” the five ranchos. 

To my mind it is clear that ‘‘ the claim” as above presented can not 
be made to cover the land herein claimed by Rees. 

What he pretends to is, that the tract was within the out-boundaries 
of Moraga—on the south side thereof; which point, it is apparent, can 
not by any possibility be held to be “ between” any of the named grants. 
it can not be sobrante of Moraga, because I have shown there is none 
south of its patented line at this point. Not being “ between” any of 
them, nor surplus, or sobrante of the Moraga, or any of the other 
grants, the contention that said tract was reserved because within the — 
‘‘claimed” limits of the Sobrante as presented to ane Board utterly 
fails. 

After the decree of the Board had become final in the United States | 
district court in 1857, on March 27, 1863, by stipulation between the 
United States district attorney and Oarpentier, attorney for claimants, — 
. an order was obtained to amend the decree so as to embrace land “lying 
between Jor within the exterior boundaries of] the tracts,” etc.—the 
words between brackets being the amendment. On July 26, 1866, after 
argument and consideration, said amended order was vacated, the court 
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declaring it “ had no power or jurisdiction to enter said order,” and the 
decree thereafter remained as originally made by the Board. Whenthe 
matter of the survey of the Sobrante grant under this decree was before 
your office and afterwards on appeal beforethis Department,it wasinsisted 
that said decree was ambiguous, that by a proper construction of it and 
the grant, the latter embraced not only the lands lying between the five 
named ranchos, but also all the lands lying within the exterior bound- 
aries thereof, and further that the exterior boundaries of the Moraga 
grant extended on the south beyond the patented lines of San Lorenzo, 
and consequently included the land now sought to be pre-empted by 
Rees. 

Mr. Secretary Kirkwood, on February 28, 1882, decided adversely to 
these pretensions, holding that the claim as presented and confirmed was 
only for land lying between or partly surrounded by the five ranchos 
On April 4, 1883, Secretary Teller declined to review said decision and 
patent was issued in pursuance of same, 

It is contended now that these claims and pretensions of the con- 
firmees or those claiming under them—the attempted amendment of the 
decree in the district court and in the matter of the survey, so as to 
embrace the exterior as well as interior lands, (those between as well 
as those outside the five grants,) should be accepted as evidence that 
such claim had always been made; and held the tract in reservation 
until the final adjudication of said claim by Secretary Teller on April 
4, 1883, the lands all this time being sub judice. | 

I can not concur in these views. The attempt to alter the decree was. 
a mere futile act, determining nothing though showing that the con- 
firmees thought it did not cover the pretensions then set up, and which 
do not seem to have been before entertained by them, at any time within 
the preceding eleven years, which had elasped since their claim had 
been presented for confirmation, as shown before. 

The re-assertion of these pretensions in the matter of the survey was 
but an attempt to do indirectly what had been formerly sought to be 
obtained directly by the change in the language of the decree. Both 
of these efforts properly and signally failed in the view of the very plain 
and unambiguous language used throughout the whole case. 

It was competent for the Castros to have set up a clamm to any land 
they might choose to select under their Sobrante grant, and the asser- 
tion of such claim before the Board would of itself have placed the land 
in reservation. But having set up a claim for land “lying in be- 
tween” five certain ranchos, they can not after final decree giving them 
exactly what they asked for, be allowed to say that they had set up 
also another and different claim. Tho record is conclusive on this point 
and acts as an estoppel on them and those claiming under them. The 
claim was tor land “lying in between” certain ranchos, and now it in- 
sisted this meant land lying on the “outside” of said ranchos. I see 
no ambiguity whatever. The coutention is too baseless to be consid- 
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ered while language is capable of conveying a meaning, and intelligence 
remains to comprehend it. - 3 

But it is further insisted that inasmuch as said decree was actually 
amended on March 27, 1863; which amendment remained of record 
from that time until July 26, 1866, a “claim” to the land within the 
exterior boundaries was actually in existence—recognized in the formal 
decree of the court, not only as having been made, but as valid—at the 
time the act of July 2, 1864, increasing the grant to the railroad was 
passed, embracing within its limits the land in controversy; and that 
this asserted and recognized claim exempted the land from the opera- 
tion of said grant, so long as the same thus remained of record. 

To this the answer is twofold: (1) Even though a claim had been 
properly made to the sobrante land within the exterior out-houndaries 
of each and all of the five grants, there was no sobrante of the Mo- 
raga grant on the south, where the land claimed is situate, the patented 
lines being coincident with the out-boundaries of the grant, as de- 
scribed and claimed before the Board; and (2) the act of March 2,1851, 
requiring all claims” to be filed within two years thereafter, by no 
possibility can a claim, set up, so far as the record shows, for the first 
time ten years after the limitation fixed by said act had expired, be re- 
garded as such a claim as would place the land in reservation under its: 
provisions. Besides, the very tribunal which thus allowed the amend- 
ment to be made ordered the same to be stricken out on the distinct 
ground that it had been made by a tribunal without jurisdiction; and 
no appeal was sought to be taken from this ruling. Surely it is a most 
extraordinary contention to hold that suebh an act, confessedly extra- 
jurisdictional, could confer any rights. 

I therefore dismiss the pretence that the land in controversy was 
within the claimed limits of the Sobrante grant. 

I proceed now to inquire whether the land in controversy was em- 
braced within the claimed limits of the San Lorenzo grant. 

This was a grant of six square leagues, contained in larger bounda- 
ries, which on the east, north and west are described in the grant and 
disefio, accompanying the expediente as follows: “By the Rancho of 
Senor Amador, by that of San Ramon, by that of Senor Moraga, by 
that of the Peraltas” (Sau Antonio), ete. | 

The petition filed before the Board claims the same boundaries, sub- 
stantially, omitting, however, the call fur the lands of Amador, and 
making San Ramon and Moraga the west boundary. The omission of 
the call for the lands of Amador is unimportant, inasmuch as they 
were the southerly part of San Ramon, and the call tor that ranch 
might be fairly construed to embrace both. 

Designating San Ramon and Moraga as the west boundary is un- 
questionably error in the petition; San Ramon being, in fact, part of — 
the east and northeast boundary, and Moraga the north boundary, 
until the east line of San Antonio is met. But, independently of this, 


76 DECISIONS RELATING TO THE PUBLIC LANDS. 


the expediente, disefio and grant are filed with and made part of the 
petition to the Board, and are properly referable to iu order to ascer- 
tain the grant sought to be confirmed. Within the boundaries of San 
Lorenzo as thus claimed is located the land in controversy. 

The San Lorenzo grant was confirmed by the Board February 14, 
1853, and this confirmation became final in the district court July 6, 
1855 ; a survey was made in November, 1859, which was set aside and 
a new one ordered November 11, 1863. This order was vacated October 
10, 1864, and a decree, fixing and defining the western boundary of the 
rancho, passed and further survey ordered, which was made and ap- 
- proved by the surveyor-general on October 17, 1864, and on appeal was 
affirmed by the United States circuit court October 31, 1864, and patent 
issued February 14, 1865. 

From the aforegoin g,it appears that the land remained in reservation 
because of the San Lorenzo grant until final approval of the survey by 
the circuit court October 31, 1864, the right to appeal thereto in pend- 
ing cases being reserved by act of July 1, 1864, for twelve months after 
its passage. 

The next question requiring consideration is, whether this tract, 
being within the out-boundaries of the San Lorenzo rancho at the date 
of the passage of the act making the grant, was excepted from the 
operation of said act. The particular question involved is this: Are 
_Jands within the granted limits, which were within the boundaries of a 
private land claim at date of the granting act, but which were released 
from such reservation at date of the definite location of the road ex- 
cepted from the grant? 

My predecessor’s answer, in the case of Central Pacific Company (2 
L. D., 477), was in the negative; but as its correctness is denied by the - 
appellant, I will re-examine the question. I know of but two cases in 
the supreme court of the United States which are supposed to answer it 
in the affirmative, namely, Leavenworth, Lawrence and Galveston Rail- 
road Co, v. United States (92 U. S., 733) and Newhall ». Sanger (92 U- 
S., 761). But, upon examination of these cases, I am of opinion that 
they do not so answer it. | 

In the former case, the court adverted to the fact that the granting act 
contained no provision looking to the extinguishment of the Indian title 
to the lands in controversy, which had by treaty been reserved to the 
Osage Indians ‘so long as they may choose to occupy the same,” and 
that there had been no action looking to such extinguishment at date 
of the grant; and they held that, regarding the intent of Congress as 
doubtful for this cause, the grant must be construed against the com- 
pany, and as not passing title to the lands within the reservation at its 
date; but that in fact the proviso to the act, excepting from its opera- 
tion “ all lands heretofore reserved to the United States,” removed all 
doubt, and made plain the intention of Congress not to grant them. 
Now, the Pacific Railroad grant does not contain the proviso just re- 
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ferred to, and, furthermore, at date of its passage the act of March 3, 
1851, providing for the settlement of private land claims in the State of 
California, was in existence and in operation, and it was within the 
power of the government to determine the number and extent of such | 
claims at any time. Wherefore the controlling facts in that case are 
not present in the case before me, and for said reason I cannot regard 
that decision as governing it. | 

In this case of Newhall v. Sanger, the decision was that certain lands, 
which were covered by a fradulent Mexican claim at date of a certain 
withdrawal for railroad purposes did not pass to thecompany. But, in 
their concluding remarks, the court said: “As the premises in contro- 
versy were not public lands either at date of the grant or of their with- 
drawal, it follows that they did not pass to the railroad company.” © 
‘This remark has been by some construed to mean that as the lands 
were not public at date of the grant they did not pass to the company, 
whether or not they were public at date of the withdrawal. Without 
stopping to show why this view is palpably erroneous, it is sufficient to 
say that the court themselves have otherwise expounded their remark. 
In Ryan v. Central Pacific R. R. Co. (5 Sawyer, 260), the circuit court 
said that there was no doubt, under the decision in Newhall v. Sanger, 
‘‘ that the lands in that case would have passed to the railroad company 
if the Mokelumne grant had been finally rejected before the line of the — 
road had become definitely fixed.” This last case came in due time be- 
fore the supreme court (99 U.S8., 382), and they expressly affirmed the 
circuit court’s construction ; of the decision in Newhall v. Sanger they 
said: ‘It was admitted by clear implication that if the lands had been 
thus disembarrassed at date of the grant, or their withdrawal from sale, 
the elder patent would have been valid.” See, also, the case of United | 
States v. Central Pacific R. R. (11 Fed. Rep., 449) to the same effect. 
It is apparent, then, not only that these four last-mentioned cases do 
not answer the question in the affirmative, but that they answer it in 
the negative. | 

What the court actually ruled in Newhall v. Sanger, in reference to. 
the question as to the date at which the grant took effect,is evident 
from their construction of that decision in the case of Huff v. Doyle (93 
U.S., 588). Therein they held that land selected by the State of Cali- 
fornia, under the school-land grant, while within the out- boundaries of — 
a private claim, but notified to the Land Department after segregation 
by survey, passed to the State under the grant; and they said: ‘‘ There 
is in what we have here said no conflict with the principles laid down 
in Newhall v. Sanger, (92 U.S8., 761). In that case the claim under the 
Mexican grant called Moquelamos was still in litigation when the road 
of the company was located, and when the lands were withdrawn from 
publie sale. These lands were not then public lands within the mean- 
ing of the grant under which the corporation claimed.” From this itis — 
clear that that decision is to be regarded as holding that the grant took. 
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effect upon lands which were public at date of the location and with- 
drawal. , : 

Whenever the Pacific Railroad act has been before the supreme court, 
and this question has arisen, they have fixed the date of definite loca- 
tion as that which determined whether there were reservations or ap- 
‘propriations excepting lands from the grant. In Railway Co. ”. Rail- 
way Co. (97 U. 8., 491) they say: ‘As to the intent of Congress in the . 
grant to the plaintiff, there can be no reasonable doubt. It was to aid 
in the construction of the road by a gift of lands along its route, with- 
out reservation of right except such as were specifically mentioned. The 
grant was made in the nature of a float, and the reservations excluded 
only specific tracts to which certain interests had attached before the 
* grant became definite.” In Wood v. Railroad Co. (104 U.58., 329) the 
court said: ‘The line of the defendant’s road was definitely located in 
June, 1865, . . . . . and so much of it as has not been previously 
sold, reserved, or otherwise disposed of, or to which a pre-emption or 
homestead claim had not attached, was thus appropriated to the satis- 
. faction of the grant.” In Railway Co. v. Dunmeyer (113 U.S., 629) 
they said: “In the third section, or granting clause, there are excepted 
from the grant all lands which at the time the definite location is fixed had 
been sold, reserved, or otherwise disposed of, and to which a pre-emp- 


tion or homestead claim had attached. . . . . When the line was 
fixed, then the criterion was established by which the lands to which 
the road had a right were to be determined. . . . . This filing of 


the map of definite location furnished the means of determining what 
lands had previously to that moment been sold, reserved, or otherwise 
disposed of by the United States, and to which a pre-emption or home- 
stead claim had not attached. . . . . Inregard to all such sections, 
they were not granted. The express and unequivocal language of the 
statute is that the odd sections not in this condition are granted.” 

I think that the court could hardly use language more specific than 
the foregoing, in ruling that the exceptions and reservations from the 
grant are such as are found to exist at the date of definite location. 
And that this is the necessary conclusion from the act is evident from 
its language, which, in my judgment, was intended to grant the alter- 
nate sections which were public lands when the line of the road was defi- 
nitely fixed, and not then sold, reserved, or otherwise disposed of, and 
to which a pre-emption or homestead claim may not then have attached. 
The grant of a certain number of odd sections per mile, to be designated 
by a subsequent location of the road, vested in the company a present 
interest in the quantity of land specified (Rutherford v. Greene, (2 Wheat., 
196); Fremont v. United States, (17 How., 559); Hornsby v. United 
States, (10 Wall., 244); and as to particular tracts it was a float, and 
vested no title in them, until date of the definite location of the road, 
Railroad Co. v. Fremont County, (9 Wall., 89); Leavenworth, Lawrence 

and Galveston R. R. Co. v. United States, (92 U.S., 741); Railway Co. 
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v. Railway Co., (97 U. S., 491); but when so vested, the title to the par- 
ticular tracts took effect, under the doctrine of relation, as of the date 
of the grant, only for the purpose of cutting off intervening claims, Leav- 
enworth, Lawrence and Galveston R. RK. v. United States (supra); Rail- 
way Co. v. Railway Co., (supra); Van Wyck v. Knevals (106 U. 8., 360); 
Railroad Co. v. Barney (113 U. S., 618). This being the language, in- 
tention, and legal effect of the Pacific Railroad act, it follows that the 
grant took effect on lands which were public at the date of definite lo- 
cation, notwithstanding they may have been within the out-boundaries 
of a private land claim at the date of the grant. 

The remaining question for consideration, in the case before me, con- 
cerns the date when the line of the Western Pacific road is to be re- 
garded as ‘‘definitely fixed.” There are four dates to be selected from, 
as the record indicates, namely, that of filing the map of the entire 
and completed road, that of filing the map of the general route, that 
of surveying the line in the field, and that of acceptance by the Presi- 
dent of the maps showing the completed sections of road. These I will 
consider in their order. 

February 1, 1870, is the date upon which a so-called map of definite 
location was filed in the Land Department, and it was subsequently to 
the construction and the acceptance by the President of the entire line. 
This date is offered as that upon which title passed to the company. 
The granting act does not in terms require that a map of definite loca- 
tion shall be filed; it provides that title in the granted sections shall 
vest when the road is “ definitely fixed ;” and to hold that it does not 
vest until a certain map Is filed, though this be not filed for days or 
years after the road is completed and accepted by the President, would 
be unreasonable. In all the railroad-granting acts which contemplate 
a map of definite location, it is plainly a map which was to be filed 
prior to the construction and acceptance of the entire line that was in 
the mind of Congress. In this manner the company might anticipate 
the time of actual construction, and check further appropriation of the 
Jand. When the road was actually constructed and approved, as pro- 
vided in the act, the granted lands were legally earned and the com- 
pany entitled to patent for them; and it would be absurd to hold that 
title to them could not vest until some subsequent period, and by the 
mere filing of a map called “ a map of definite location.” 

December 8, 1864, the day upon which the map of general route was 
filed in the General Land Office, is offered as the date when the line 
was definitely fixed. If this map was filed as the map of “ general 
route”—and the records show clearly that it was so regarded by all 
parties when it was filed—then it cannot be the map of ‘ definite loca- 
tion.” Section 7 of the granting act distingnishes between general 
route and definite location, and the supreme court have, in Railway Co. 
». Dunmeyer (113 U.S8., 636), distinguished between the two maps and 
ascribed to each a different purpose and value. It has been supposed 
by some that the last-named case is inconsistent with the case of New- 
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hall». Sanger (92 U. S., 761), which ruled that title there did not pass 


because the land was appropriated on January 31, 1865, by a withdrawalh 
made upon the map of general route; but an examination of the records 
of the court discloses the fact that the pleadings and arguments before 
the court treated the map of general route as the map of definite loca- 
tion, and conceded that the road was definitely fixed prior to said with- 
drawal. Wherefore the case of Newhall v, Sanger cannot be regarded 
as ruling that title in the company vested on filing the map of general 
route. Another ground, however, is urged in favor of this date, to wit, 
that the road was afterwards built substantially on the line of the map _ 
of general route, and, as no other map was filed prior to actual con- 
struction, this must be regarded as the map of definite location. Con- 
ceding the alleged facts, it must be apparent that, as the map was orig- 
inally a map of general route, it must be shown that it was afterwards 
offered by the company and accepted by the Land Department as a 
map definitely locating the line in order that it may be so regarded. 
There is nothing in the record indicating that such a disposition of it 
was made, or that the company ever regarded itself as bound by it oth- 
erwise than as a map of generalroute. The question of the kind of map 
filed is one of fact and not of law, and there are no facts before me war-_ 
ranting me in finding that the map of definite location of the Western 
Pacific Company was filed on December 8, 1864. 

The dates of actual survey in the field, in 1866 and 1868, are also of- 
fered as the dates when the line of the road was definitely fixed. Such 
was the early ruling of the Land Department (1 C. L. L., 361), but it 
was changed by the decision in Van Wyck v. Knevals (106 U. S., 360), 
which held that the route of a road is to be regarded as “ definitely 
fixed” when if ceases to be the subject of change by reason of the com- 
-pany’s filing a map finally indicating it. This ruling has been affirmed 
by the Court in several succeeding cases, namely, in Railroad Co. v. 
Herring (110 U.8., 27), Walden v. Knevals (114 U.S., 373), and Rail- 
way Co. v. Dunmeyer (113 U. 8., 629). In the last-named case, which 
involved the Pacific Railroad grant, the court expressly say: ‘‘ We are 
of opinion that under this grant, as under many other grants containing 
the same words, or words to the same purport, the act which fixes the 
time of definite location is the act of filing the map or plat of the line in 
the office of the Commissioner of the General Land Office.” So long as 
this ruling stands the Land Department is bound by it, and must refuse 
to find that the road was definitely fixed at date of survey in the field. 

The fourth and last date suggested is that on which the President 
accepted the map of the constructed road, and this, in my judgment, 
must in this case be taken as the date when the company’s title to the 
granted sections vested. The ground upon which the supreme court 
has determined that the date of filing the map for that purpose is the 
date of definite location is ‘the necessity of having certainty in the act 
fixing this time.” When certainty as to the line of the road is attained 
by an approved map filed for the purpose of showing the line as finally 
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fixed, it is evident that the ruling of the court is satisfied, whether or 
not the map be technically designated a map of definite location. Itis 
the fact that the line is thus definitely fixed for the first time, and not 
the name by which the map definitely fixing it may be known, that 
constitutes the certainty; and from that instant, in contemplation of 
the granting act, title to the granted sections vests in the company. 
Now, the Western Pacific road did not file the usual map of definite lo- 
cation prior to construction, and the first date upon which the line of 
the road appears to be fixed with certainty is that on which the Presi- 
dent accepted the naps of the constructed road. By said acceptance, 
there is no doubt, the road became definitely fixed, and hence said dates 
- must be taken as the dates when title to the granted lands vested in the 
company. 

In the case of the Western Pacific Company there were four such 
dates, on which the President accepted the four completed sections of 
the road between San Jose and Sacramento. The last of said sections, 
to wit, 20.16 miles, was accepted on January 21, 1870, and it is opposite 
to this section of the road and within the granted limits that the land 
herein in controversy lies. From what has heretofore been said, it is 
clear that this tract had been segregated from the Rancho San Lorenzo, 
and was public land at the time the line of the Western Pacific road was 
definitely fixed, and that consequently it passed to said company and 
its successors under the grant. 

Your predecessor’s decision is affirmed. 


ee 


RAILROAD GRANT—INDEMNITY SELECTION. 


Wisconsin R. R. FARM MorTGAGE LAND Co, 


Under a grant of lands to a State for the purpose of aiding internal improvement, the 
application of the lands, or the proceeds of the same, to the trust, rests in the 
good faith of the State, and in the absence of statutory authority, the Depart- 
ment cannot control the discretion of the State in the disposal of said lands. 

No action has been taken by legislative or judicial proceeding to enforce a forfeiture 
of the grant under which this company claims, hence the lands therein granted 
have not reverted to the United States, though the road was not constructed 
within the period prescribed. 

The right of this company as the legal successor to all the benefits acquired by the 

State under the original grant, and the amendments thereto, was recognized in a 
decision of a federal court having full jurisdiction of the question, and suc& de- 
cision will be accepted as authoritative, and warranting the adherence of the De- 
partment to its former like determination. 

It is accordingly held, in the absence of statutory direction requiring the application 
of the co-terminous principle, that for lands lost in place, opposite the southern 
part of the road, constructed within the time specified in the original grant, the 
State is entitled on behalf of the company to select and receive lieu lands from 
the indemnity limits in the northeru half of said grant. 

As in the construction of a statute the obvious purpose thereof should not be defeated 
by literal iuterpretation, the word “and” is construed “ or.” 
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Mr. Vivian Brent, of the Assistant Attorney- General’s Office, to Secre- 
tary Lamar, August 13, 1886. | 


By your reference, I have considered the appeal of the State of Wis- — 


consin from the decision of the Commissioner of the General Land Office 
of May 27, 1886, refusing its application to have certified to it, for the 
benefit of the Wisconsin Railroad farm Mortgage Land Company, cer- 
tain indemnicy lands selected under the act of June 3, 1856 (11 Stat., 
10), and holding said selections for cancellation. 

That act of Congress granted to the State, *‘ for the purpose of aiding 
in the construction of a railroad from Madison or Columbus by way of — 
Portage City to the St. Croix river .... . thence to the west end of 
Lake Superior and to Bayfield,” every alternate (odd numbered) sec- 
tion to the width of six sections on each side of said road. In ease of 
loss of any of said granted lands, the State was authorized to select, 
subject to the approval of the Secretary of the Interior, land sufficient 
to make up said losses “ from the lands of the United States nearest to 
the tier of sections above specified,” and within fifteen miles from the 
line of said road. Said Jands were to be held by the State for the pur- 
poses of the grant. One hundred and twenty sections included ina 
continuous line of twenty miles of the’ road could be sold, and there- 
after on the completion of twenty miles of the road then a like quantity 
of land might be sold, with the approval of the Secretary of the Interior ; 
and so on, until the completion of the whole road. But it was declared 
that, if said road was “not completed within ten years, no further sales 
shall be made and the land unsold shall revert to the United States.” 

The State accepted the grant and in October of the same year con- 
ferred the whole, with right to build the entire line of road, upon the 
Milwaukee and La Crosse Railroad Company, making Madison the 
initial point of the road. The company accepted the grant, and, in 
order to raise money to build with, issued bonds, secured by mortgage, 
upon its franchises and the lands to which it would be entitled, and 
commenced the construction of the road, beginning at Portage and work- 
ing westward towards the St. Croix river via Tomah. On March 6, 1857, 
with the approval of the State, the La Crosse and Milwaukee Company 
transferred to the St. Croix and Lake Superior Railroad Company the 
right to build that portion of the road running northward from the St. 
Croix river to Lake Superior and Bayfield, assigning also the right to 
that portion of the Congressional grant applicable to the same. But 
in the contract between the two companies the right of the La Crosse 
and Milwaukee Company to select lands within the indemnity limits 
of the other company north of the St. Croix river, for lands lost be- 
tween Madison and the St. Croix river, was not surrendered or released, 
but expressly reserved to the first named company. | 

The maps of definite location of the entire route from Madison to 
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Lake Superior were filed at different times prior to July 17, 1858, 
and in the spring preceding the road between Portage and Tomah— 
sixty-one miles—was completed and has been in use ever since. It is 
with this sixty-one miles of completed road and the right to select indem- 
nity lands for it north of the St. Croix river for those lost along its 
line that we are concerned. 

The La Crosse and Milwaukee Company, having made default in the 
payment of its bonds, the mortgage to secure the same was toreclosed 
in the United States circuit court, the mortgaged property—including 
the interest of the company in the Congressional grant—was sold and 
deeded by the marshal to Wallace and White, who, on May 5, 1863, 
conveyed the same to the Milwaukee and St. Panl Kailroad Company, 
who thus became owner of the sixty-oue miles of completed road from — 
Portage to Tomah and of the claim for lands earned by the construc- 
tion thereot. 

At this time, with the approval of the State, the entire line of the- 
road from Madison and Columbus via the St. Croix river to Lake Snu- 
perior and Bayfield had been allotted to and the grant of lands appli- 
cable thereto had become vested in several different companies for the 
construction of the specified portions of the routes, as follows, viz: 
that portion from Madison to Portage to the Sugar River Valley Rail- 
road Company (afterwards the Madison and Portage); that portion 
from Portage to Tomah to the Milwaukee and St. Paul (by purchase) ; 
that portion from Tomah to the St. Croix river to a company of that name 
(afterwards the West Wisconsin Company); that portion from the St. 
Croix river to Lake Superior and Bayfield to the St. Croix and Lake 
Superior Company. ‘This latter grant being subject to the reservation 
of the right of the La Crosse and Milwaukee Company to select indem- 
nity lands north of the St. Croix river; but with exception of said 
_ sixty-one miles no part of said roads had been constructed. Matters 
were in this condition when Congress passed the act of May 5, 1864 | 
(13 Stat., 66). The bill as originally reported from committee te and 
passed by the Senate made the grant direct to the St. Croix and Lake 
Superior and the Tomah and St. Croix Railroad Companies, to aid in. 
the construction of their respective roads. In the House the bill was 
so amended as to conform to the act of 1856, making the grant to the 
State of Wisconsin, and as amended became a law. 

This act did not provide for the construction of one continuous line of 
road, as did the act of 1856, from Madison via the St. Croix river to 
Lake Superior, but by the first section provided for the construction of 
a road from the St. Croix river northward to Lake Superior and Bay- 
field, and by its second section for a road from Tomah to the St. Croix 
river. The two sections are almost identical in language, and give in 
aid of each road the odd numbered sections to the width of ten sections 
on each side of each road, ‘deducting any and all lands that may have 
been granted for the same purpose by act of Congress of June 3, 1856, 
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upon the same terms and conditions as in said act.” The indemnity 
limits were increased to twenty miles and said lands were to be se- 
lected in the same way as in the first act. It was also provided said se- 
lections should not be made “in lieu of lands received under the said 
grant of June 3, 1856; but such selection and location may be made — 
for the benefit of said State and for the purpose aforesaid, to supply - 
any deficiency under said grant of June 3, 1856, should any deficiency 
exist.” By the fifth section the time ‘‘for the completion of the said 
roads in the act aforesaid of June 3, 1856,” was extended for five years 

thereafter or until May 6, 1869. . 

Section 7 provided that on the completion of each twenty miles of 
road, the company entitled was to have issued to it a patent for the 
lands on each side “*coterminons with said completed section.” 

It is obvious that this act was intended to be and was amendatory 
and supplementary to that of 1856. In no respect does it seek to re- 
peal or restrict that act. Nor does it make a new grant; but recog- 
nizing and approving the scheme adopted by the State, which had 
brought about the existing condition of affairs, destroys for the future 
the continuity of the one road permitted by the former grant, by divid- 
ing the whole line into three parts; making the coterminous principle 
applicable to the two unconstructed parts, and giving an additional 
grant of land, but not legislating as to the third or constructed part, 
But there is nothing in the act from which any inference can properly 
be drawn that it was the intention of Congress in any way to impinge 
upon orimpair rights acquired or vested under the former grant. Weie 
such intention obvious, it could avail nothing, as Congress is powerless 
to accomplish such purpose. 

It is also to be noted that there is no mention in said act of the road 
south and east of Tomah; the provision therein.made applying to the 
future construction of the road from Tomah westward. Congress un- 
questionably was aware of the construction of the sixty-one miles of 
the road from Portage and Tomah, under the provisions of the act of 
1856, and deemed properly that no further legislation was necessary on 
the subject. The road had been built, the lands earned and nothing 
remained to be done to enable the beneficiaries of the grant to enjoy 
its full fruition, but the selection, approval and certification of the 
lands. : 

On March 20, 1865, the State formerly accepted the grant of 1864, 
and the benefits of the same were conferred upon the companies then 
in control of said two lines, viz: the Tomab and St. Croix, and the St. 
Croix and Lake Superior. | 

In 1856, shortly after the State had conferred upon it the whole Con- 
gressional grant, the La Crosse and Milwaukee Company induced per. 
sons living along the line of its proposed route to aid in its construc- 
tion, by giving negotiable notes, secured by mortgages upon their farms. _ 
Money was raised on those notes by the company and used in great 
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part in the construction of its road between Portage and Tomah. When 
the La Crosse and Milwaukee Company failed, said mortgages were 
foreclosed by the holders of the notes, and the property of the mortga- 
gors sold, entailing great loss and hardship upon them. 

In view of these facts, on March 6, 1868, the State Legislature incor- 
porated the Wisconsin Railroad Farm Mortgage Land Company, on 
which was conferred the benefit of the land grant for the construction 
of the road from Portage to Tomah. Said act recited that the Milwau- 
kee and St. Paul Company, as successor of the La Crosse and Milwau- 
kee and owner of said road assented to the transfer, in consideration of 
which assent the State released said company from taxation upon its 
traffic. Afterwards the Milwaukee and St. Paul Company in due form 
assigned all its right and interest in and to said lands to the Mortgage 
Company. | 

There was,subsequent legislation on the part of the State to confirm 
as far as possible the right to the lands in question in the Mortgage 
Company, notably in the act of March 23,1872, which declares said 


company to be the legal successor of the State under the act of 1856, 


as to said lands, and also the successor of the La Crosse and Milwankee 
Company as to the right: reserved, in its contract of March 10, 1857, 
with the St. Croix and Lake Superior Company, to take indemnity 
lands north of the St. Croix river. And the governor was directed to 
carry out the provisions of said contract and convey to the Mortgage - 
Company such lands as it might be entitled to. 

On July 27, 1868, Congress passed an act (15 Stats., 238), authoriz- 
ing the State of Wisconsin “ to dispose of the lands granted and which 
may have enured and been certified” to it under the act of 1856, in aid 
of the construction of the road from Madison or Columbus via Portage 
to the St. Croix river, “tor the benefit of” the Mortgage Company, 
‘*‘ provided, however, that this act shall apply only to such lands as 
may be due the State of Wisconsiu for the portion of the road already 
completed.” | 

In the course of time, but not within the period fixed by the acts of 
Congress, the whole line of the railroad was constructed as provided in 
the act of 1856, from Madison or Columbus via Portage and the St. 
Croix river to Lake Superior and Bayfield, and all the land in place and 
much in the indemnity limits along said line has been from time to time 
certified to the State for the different companies claiming the same, and 
some of these certifications have been for the benefit of the Mortgage 
Company, but none of the companies have received the full amount of 
land to which they were entitled to under the grants. As tothe details 
of these certifications, the number of acres and location of the lands, it 
is not necessary to inquire at this time. 

in 1870 the Madison and Portage Railroad Company (successor of the 
Sugar River Valley Railroad Company), having completed the road be- 
tween Madison and Portage, but after the time allowed by the act— 
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there being no land along the line of their road to satisfy the grant— 
demanded the right to make selections along the line of.the road north 
of the St. Croix river. The Mortgage Company also asserted a similar 
claim. To enforce its said claim, in 1874, the Madison and Portage 
Company filed a bill in the United States circuit court for Western 
Wisconsin against the North Wisconsin Railroad Company, the Mort- 
gage Company and the West Wisconsin Company, all claiming a right 
to said lands north of the St. Croix river. The West Wisconsin and 
the Mortgage Company answered and filed cross bills and the North 
Wisconsin and others answered. The case was tried before Mr. Justice 
Harlan, of the United States supreme court, Judge Drummond of that 
circuit and Judge Bunn, district judge. After elaborate argument and 
a patient investigation this tribunal rendered a decision, dismissing the 
claimant’s bill and the cross bill of the West Wisconsin Company, but 
sustaining fully the right of the Mortgage Company to select lands ac- 
cording to its claim north of the St. Croix river, within the indemnity 
limits of the act of 1856. A Master was directed to ascertain the de- 
ficiency due the Mortgage Company and to satisfy the same, if possible, 
without disturbing selections already made by the North Wisconsin for 
road constructed. 

From this decision no appealwas prosecuted and it became final. The 
port of the special master, specifying the tracts selected by him, was re- 
subsequently made and approved, and the lands so selected were pat- 
ented by the State to the Mortgage Company, which in turn sold them 
toa large number of settlers. These lands so selected and patented 
were in due form selected. by the State’s agent, and lists of the same 
sent by the governor to the Commissioner of the General Land Office 
for certification to the Secretary of the Interior for approval. And it 
is on appeal from the action of the Commissioner refusing to certify 
said lists and holding the same for cancellation that the case is now be-- 
fore you. 

Said decision seems to be based upon two esicual objections: (1) 
That the proposed action of the State in disposing of the lands selected 
for the benefit of the Mortgage Company would be a diversion of the 
same from the purpose for which granted—an illegal act which the Com- 
missioner is unwilling to countenance or aid; or (2) if not such diver- 
sion, then the Mortgage Company is only entitled to such lands as, be- 
ing coterminous with the line of the road between Portage and Tomah, 
“may have enured and been certified” to the State under the act of 
1856, prior to the passage of the act of July 27, 1868 (15 Stat., 23). 

It would seem, upon reading it, that the opinion delivered by Judge 
Harlan had passed upon and decided both of the said questions ad- 
versely to the views expressed by the Commissioner. That case, it is 
_ to be remembered, was instituted to determine the right to make se- 
lections for the benefit cf the Mortgage Company within the indemnity 
limits north of the St. Croix river, and to determine any right as to se- 
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Jectious already made. and certified. The court, after discussing and 
showing the right and authority of the State to confer such privilege 
upon the Mortgage Company, says: 

‘Tf without the consent of Congress no such claim was maintainable 
under the act of June 3, 1856, nevertheless, in 1868, Congress authorized 
the legislature to dispose of the lands granted and which might have 
accrued and been certified to the State under the act of June 3, 1856, to 
aid in the construction of the road from Madison or Columbus via Por- 
tage to the St. Croix river for the benefit of the” Mortgage Company. 
“ Congress and the State seem to have concurred in desiring to provide full 
compensation in lands to the Farm Mortgage Company for the sixty-one 
miles of road constructed and in use prior to 1864.” “The claim of the 
Wisconsin Ratlroad Farm Mortgage Land Company related to road con- 
structed south of Tomah and neither that Company nor its predecessor 
were required to accept the provisions of the act of 1864. That part of 


the line described in the original act was not embraced by or referred to - 


in that act, for the reason doubtless that it had in fact been constructed 
before its passage. It was therefore left under the operation of the act 
of June 3, 1856, and even if that act did not require deficiency Jands to 
be selected upon the coterminous principle, it was competent for the 
State, in view of the action of Congress, after accepting the act of 1864 . . 

. to allow the Farm Mortgage Land Company to select the deficiency 
earned by its predecessors for constructed road out of Such of the lands 
north of the St. Croix lake or river as were embraced in the indemnity 
limits, as prescribed by the act of June 3, 1856.” 

This language shows plainly that the court thought the act of Con- 
gress of 1868 fully authorized the making of selections north of the St. 
Croix river to satisfy the claim of the Mortgage Company, and that such 
ciaim was not to be restricted to lands coterminous with or opposite to 
the vonstructed portion of the road between Portage and Tomah, or to 
Jands that had been certified to the State prior to the act of 1868, All 
these questions were raised and discussed, and all the positions assumed 
now were insisted upon by the adversaries of the Mortgage Company, 


‘except that there was no contest as to lands that had already been cer-. 


tified; the case relating wholly to selections to be made in the future. 

This being so and the court authorizing such selections, “in view of 
the act of Congress,” to be thereafter made north of the St. Croix river, 
for the benefit of the Mortgage Company, would seem to be conclusive 
on the subject. In the face of this, to assert that the act of Congress 
was restricted to past certifications is to stultify the court and hold that 
it did not understand what it was doing. 

_It is true, as stated, that the government was no party to those pro- 
ceedings and therefore technically uot bound by them. In other 
words, as to the government, the rule of res adjudicata is not applica- 
ble. But the decision was made by a federal tribunal, having full 
jurisdiction, presided over by jurists of eminent ability and national 
reputation, who, in order to have arrived at their conclusion, must 
necessarily have considered fully and carefully, and their elaborate 
Opinion shows they did so consider, the whole subject matter before 
them and all the legislation bearing upon it. When a decision ren- 
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dered by such a tribunal, construing the very laws you are called upon 
to construe with regard to the identical subject matter, and determin- 
ing the rights of the same parties, who are here asking to have the 
decree of that court, in their behalf, carried out, there should be made 
out a remarkable showing to justify the refusal of this Department to 
recognize that the matters determined by the court had passed in rem 
adjudicatam. No-such showing is made in this case, no reason pre- 
septed by way of argument for disregarding the solemn judgment of 
this court of competent jurisdiction, construing this act when properly 
before it, the Commissioner merely statiug, by way of conclusion, that 
be thinks said act should be differently construed. 

It seems to me that said act admits of but one construction, that put 
upon it by the court, and any other would make it nugatory and ab- 
surd. To hold, at this vay, that it only authorized the State to dispose 
of such lands to the Mortgage Company as baving been earned, had 
‘been certified ” to the State under the act of 1856, is to put Congress 
in the light of doing a vain and foolish thing. For the act of 1856 re- 
quired no patent to issue to the State for earned lands, and the certifi- 
cation and approval by the Secretary of the Interior of the lists of 
lands presented by the State passed the title out of the government as 
effectually as a patent, and there was no authority in Congress there- 
after to legislate in relation to such lands. | 

To read the statute literally it would unquestionably defeat its ob- 
vious purpose as disclosed by the proviso, which should dominate the 
whole act. But to apply to it the ordinary rules of construction of 
statutes, and either entirely eliminate the words “ and certified” as sur- 
plusage, or read the “and” “or” the whole statute and every part of itis 
harmonious, and the purpose of Congress is plainly shown and easy to 
be carried out, whilst to adopt the other view would be to make the act 
entirely retrospective and operative only on lands which had passed en- 
tirely out of the control and jurisdiction of Congress. J disagree with 
the Commissioner, and hold that said act of 1868 applied to al) such 
lands as at that time kad enured or been certified to the State for 
the portion of the road completed between Columbus or Madison via 
Portage to the St. Croix river. 

Nor do I think there is any force in the objection that the bestow- 
ment of said lands upon the Mortgage Company would be, independ- 
ent of the act of Congress, a diversion from the purposes of the grant. 
The facts recited show that the purpose of that portion of the grant 
was accomplished in 1858, when the sixty-one miles of road between 
Portage and Tomah was completed. it was through the means and 
aid of the mortgagors mainly that it was built and their property went 
to pay for it. Hx wquo et bono they were entitled to the benefits of the 
grant, and any court would have so decreed in proceedings where the 
matter was properly presented. I can therefore see no immorality in 
transferring the claim for said lands to the Mortgage Company. On 
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the contrary, I think the action of the authorities most commendable. 
As I said before, this question too was necessarily considered and de- 
cided by Judge Harlan and his associates, for it is not conceivable that 
those eminent men would have taken jurisdiction of the claim of the 
Mortgage Company if the same was in violation of either the letter or 
spirit of the acts of Congress, or was a diversion of the grant from its 
proper, to improper, illegal, or unworthy purposes, Their judgment in 
this respect ought to be satisfactory. The case of the Chicago, Milwan- 
kee and St. Paul RK. R. Co. v. United States (14 C. Cls., 125), does not 
affect this conclusion. ‘he court there decided that inasmuch as the 
railroad company theu (1878) carrying mails over said road had not re- 
ceived the benefit of the land grant.it was not in contemplation of law a 
“land grant” railroad, and therefore the government ought not to deduct 
twenty per cent. of the amount due it for carrying the mails. But said 
court did not decide that there was an improper diversion of the grant; 
on the contrary, so far as said decision is applicable to the matters now 
under consideration, it recognizes the validity of the so-called diversion, 
and says expressly “ Congress having assented to this diversion of the 
trust property, the claimants also gave their consent,” etc. This de- 
cision was affirmed by the supreme court (104 U. S., 687), but on another 
point, the court, saying that in its view the question whether the rail- 
road company was a land grant company was immaterial, but if it had 
been the judgment of the court of claims would be affirmed on that 
point, for the reasons given—that is, that the supreme court would also 
have held that the so-called diversion was legal, ‘Congress having as- 
sented” to it. Thus we have the opinion of the court of claims that 
Congress had assented to the so-called diversion, and the dicta of the 
supreme court to the same effect. a 

In view of what has been said, and on a full examination and careful 


consideration of the whole case, I am satisfied the action of the Com- | 


missioner in the premises was erroneous, and advise the reversal of the 
same, and recommend that you cause the said selections to be examined, 
and such as said Mortgage Company, under the views herein expressed, 
may be entitled to and which have been properly made from the lands 
of the United States nearest. the tiers of sectious of granted lands along 
- the line of the road north of the St. Croix River, you will direct to be 
— certified to you for approval. 


DECISION. 


Secretary Lamar to Commissioner Sparks August 20, 1886. 


I have considered the appeal of the State of Wisconsin from your 
decision of May 27, 1886, rejecting its application for certification of 
certain indemnity lands selected for the Wiseonsin Railroad Farm 
Mortgage Company. 

This claim rests on a grant of land by Congress to said State on the 
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3d day of June, 1856, to aid in the construction of the railroad from 
Madison or Columbus, by way of Portage City to the St. Croix River 
or Lake, between townships 25 and 31, and from thence to the south- 
west end of Lake Superior, and to Bayfield. The grant was of every 
alternate section of Jand designated by odd numbers for six sections in 
width ‘on each side of said road. It was therein further provided that 
if upon the definite location of the road the land so granted had been 
disposed of by government sale or by pre-emption, it should be lawful 
for the agents of the State to select, subject to the approval of the Sec- 
retary of the Interior, indemnity therefor from the ‘lands of the United 
States nearest to the tier of sections above specified, and not farther 
than fifteen miles from the line of the road.” It was also provided that 
the land should be held and sold by the State for the use and purpose 
of securing the construction of said railroad, and if the road was not 
completed within ten years the lands unsold should revert to the United 
States. 

The grant was accepted by the legislature of Wisconsin, October 8, 
1856, and on the 11th thereof said legislature conferred the grant in its 
entirety on the La Crosse and Milwaukee Railroad Company, which 
Company accepted the grant the same day. 

The facts connected with the admiuistration of this grant by the State 
are voluminous and complicated; but your statement of them is so full 
and clear as to render the issues involved distinct and intelligible. It 
appears from your said statement that sixty-one miles of this road situ- 
ate between Portage and Tomah were completed within the time pre- 
scribed by the statute of 1856—-that anvther portion between Tomah 
and the St. Croix River or Lake was completed within the extended 
period prescribed by the act of Congress of May 5, 1864 (13 Stat. 66) 
and that the remaining portions of the road have been completed but 
not within the time prescribed by either of these statutes. It further 
appears from your statement that there was a deficiency in the lands in 
place along the sixty-one miles of road between Portage and Tomah, 
which piece of the road had been completed in full accordance with the 
provisions of the act of 1856; and that In satisfaction of such deficiency 
a duly appointed agent of the State had, on the 4th day of November, 
1882, and on the 12th day of May, 1883, respectively, selected for the use 
and benefit of the Wisconsin Railroad Farm Mortgage Land Company 
other lands within the indemnity limits of the grant of 1856, but north 
of the St. Croix River or Lake. | 

By letter, dated November 28, 1885, addressed to the Secretary of the 
Interior, the governor of Wisconsin requested my approval of said 
selections. Upon my reference of said letter to you for action pursuant 
to the practice of the Department, you beld (May 27, 1886) that said 
selections were unauthorized and illegal, and that they should be can- 
-celed. | 
The first question which presents itself is this: What right has the 
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state of Wisconsin acquired in respect to this land grant under these 
facts, to-wit, a seasonable completion of part of the road, and a com- 
plete construction of the remainder after the period prescribed? In 
your supplemental report of June 3, 1886, you inform me that this ques- 
_ tion has been settled by the decision.of the supreme court of the United 
States in the case of Schulenberg v. Harriman (21 Wallace, 44); and 
that it was therein decided as to this very grant and including in part 
the identical lands now under consideration that “the lands granted 
have not reverted to the United States although the road was not con- 
structed within the period prescribed, no action having been taken 
either by legislation or judicial proceeding to enforce a forfeiture of the 
grant.” 

Inasinnch then as after the lapseof twelve years from the rendition of 
that decision no forfeiture has been enforced by or under authority of Con- 
gress, the title of the state is unimpaired to the lands described in the 
grant and to indemnity within the limits withdrawn to make good the | 
deficiency in place. These rights thus conferred upon the state of 
Wisconsin and thus enforced by the decision of the supreme court con- 
stitute the measure of your duty and mine with respect to these lands. 
What the statute confers the statute means to be enjoyed. What the 
statute directs it means to have done. Not to do it, or even to delay 
unnecessarily the doing of it, is to violate the statute, and involves a 
grave dereliction of duty. 

The next question is whether the Farm Mortgage Company in whose 
behalf the State makes this application, is the legal successor of all the 
rights acquired by the State of Wisconsin in respect of the landsearned 
by construction of the sixty-one miles of road between Portage and 
Tomah within the period and in accordance with all the conditions of the 
act of 1856. Your statement of the legislative enactments, both state 
and federal, and of the acts done thereunder, informs me that this ques- 
tion has been, in a proper case, directly passed upon by the circuit court 
of the United States for the western district of Wisconsin, which court 
you state decided that the Farm Mortgage Company is the legal sue- 
cessor of the State to all the lands inurinug to said State by the con- 
struction of the road between Portage and Tomah. 

The third and remaining question is this: If the general right of the 
state under the granting act is now unimpaired, and not to be ques- | 
tioned by this Department; and if the Farm Mortgage Company is the 
lawful successor thereto; then is the State entitled in behalf of such- 
Company and as indemnity for the deficiency in the place sections op- 
posite to said sixty-one miles in the Southern haif of the 1856 grant, to. 
certification of lands selected by it from the fifteen mile limits in the 
northern half of said grant? Upon that point you state that the said 
cireuit court of the United States held in the case last referred to, that 
as the claim of the Wisconsin Railroad Farm Mortgage Land Company 
“related to road constructed under the act of 1856, prior to the passage 
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of the act of 1864, and not embraced or referred to in said act, it was 
competent for the State, in view of the action of Congress after accept- 
ing the act of 1864, but before conferring the grant made thereby upon 
the North Wisconsin aud Chicago and Northern Pacifie Air Line Rail-. 
road Company, to allow the Farm Mortgage Company to select the de- 
ficiency lands earned by its predecessor (the La Crosse & Milwaukee 
R. R. Co.) out of such lands north of St. Croix River or Lake, as were 
embraced within the indemnity limits of the grant of 1856.” 

You also state that the lands required to satisty the claim of the Wis- 

consin Railroad Farm Mortgage Land Company were designated by a 
master of the circuit court, and were afterward duly selected by the 
agent appointed for that purpose by the Governor of the State. 
I further learn from your said statement that my and your prede- 
‘cessors administered this grant, if not in the execution of, yet certainly 
in harmony with, said decision of the circuit court. The decision in 
Schulenberg v. Harriman to which you refer advises me that all the 
lands in place along the entire length of the grant and a considerable 
portion of the indemnity lands were certified to the State about twenty 
years since; and you further state that as late as 1870 about 40,000 ad- 
ditional acres of indemnity lands were similarly certified to the State 
for the use aud benefit of the said Farm Mortgage Company. 

You dissent from the said decision of the United States circuit court, 
and also from the uniform and concurrent action of the several Depart- 
ments of the government, and express the opinion that the said de- 
cision, inasmuch as the United States is not a party to the case, does 
not determine the question under consideration. Holding the selection 
of the lands in question to be unauthorized and illegal you deny the 
governor’s application and the list of selections is held for cancellation 
subject to appeal. To the reasons which you present for this dissent IL 
have given the consideration which they merit. They do not in my 
view justify such a changed administration of this land grant as would 
reverse its entire previous history and as would contravene by this De- 
partment the decision of the federal court given under the circum- 
stances attending this case. Whether binding upon the Department 
or not, in the sense you refer to, it is a decision of very high and per- 
suasive authority. If the question were one of doubt, the safer rule of 
administrative action would Jead ine to accept it as authoritative in the 
conduct of executive business and to adhere to the practice heretofore 
and for so many years enforced. But in my view the case is free from 
doubt, and the decision of the said court rests upon sound and well 
established legal principles. 

The case in 14th Court of Claims Reports, p. 125, to which you refer 
for the purpose of showing that the bestowment of these lands by 
the State on the Farm Mortgage Company was a diversion of the same 
from the purposes of the grant, seems to me to have no bearing upon 
the question pending between the State of Wisconsin and this Depart- 
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ment, except so far as it affirms the validity of the so-called diversion. 
Under such a grant of lands to a sovereign state as that of 1856, the 
application of them or their proceeds to the trust rests in the good faith 
of the State, and, in the absence of any express authority from Con gress, 
this Depart:nentis powerless to control the discretion of the State as to 
the disposal of said lands. | | 

In conclusion it appears from your statement that the existing right 
of the State of Wisconsin under the Congressional grants aferesaid is 
unimpaired by any Congressional declaration of a forfeiture or any ju- 
dicial decree to that end, entered under the authority of a law of Con- 
gress ; that with respect to the lands earned by construction within the 
period prescribed by and in accordance with all the conditions of the 
grant, the Wisconsin Farm Mortgage Company is the lawful successor 
of the State thereto; and that the uniform current of legislative, judicial 
and executive action for many years past has concurred in recognizing 
the right of the State to select for the use and benefit of said company 
jands of like class and character and locus as those embraced in the 
pending selection. In reaching this conclusion I have availed myself 
of the special consideration given to this subject by the Law Division 
of this Department, the results of which are embodied in the accompa- 
nying opinion of Mr. Vivian Brent, of that Division. 

For the reasons therein more fully set forth, your decision is reversed, 
and you are directed to immediately submit for my approval in the cus- 
tomary form lists of selections made by the State of Wisconsin for the 
use and benefit of the Wisconsin Farm and Mortgage Company, and 
dated respectively November 4, 1882, and May 12, 1883, so far as said 
selections are within the indemnity limits of the said grant of 1856, as 
determined by the method of adjustment then prevailing in the land 
department, and nearest the tiers of granted lands along the line of the 
road north of the Saint Croix river; observing, in the execution of this 
order, the principles of this decision. 


So all 


MINING CLAIM—PROTESTANT. 
Lucy B. Hussty Lops. 


A protestant is not entitled to the right of appeal. 
A co-owner objecting to the issue of patent must protect his rights under the form of 
procedure provided for an adverse claimant. | 


Acting Secretary Muldrow to Commissioner Sparks, August 17, 1886. 


I transmit herewith a Jetter from Hugh Butler, Esq., of Denver, Col- 
orado, which is in the nature of a petition for certification of the papers 
in the matter of the protest of one Samuel M. Carleton, his client, against 
issue of patent for the Lucy B. Hussey Lode mining claim, Leadville, 
- Colorado. The petition is notin the form required by the regulations, 
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not being under oath or accompanied by copies of the decisions alleged 
to be erroneous. 

The petition sets out that your office dismissed Carleton’s protest, and 
denied him the right of appeal; that prior to the expiration of the al- 
leged time of appeal patent issued to the Wolcott Mining Company for 
said mining claim; and that said patent has not yet been delivered ; 
wherefore it prays that I direct that the patent be withheld until the 
protestant’s alleged rights in the premises are finally determined. Aside 
from the informality in the petition or any question as to the authority 
of the Department in the premises to grant the relief sought, if patent 
has actually issued as alleged, the petition must be denied on the facts 
stated therein. That a protestant is not entitled to the right of appeal 
is a well settled doctrine; MeGarrahan v. Cerro Bonito Quicksilver 
Mine (S. M. D., 327); Boston Hydraulic Gold Mining Co., v. Eagle Cop- 
per and Silver Mining Co. (id. 320); MeGarrahan v. New Idria Mining 
Co. (3 L. D., 422). But it is urged that because the protestant in this 
case claims the right of a co-owner in the said mine that he is entitled 
to be heard, though not alleging the status of an adverse claimant. In 
the Grampian Lode ease (1 L. D., 555) it was expressly ruled that a co- 
owner must protect his rights under the form of procedure provided for 
an adverse claimant, and though the right of appeal was not considered 
in said case, such question is disposed of in the cases first cited. 

The applicant must seek relief in the courts where ample remedy ex- 
ists, if his interests have not been properly considered, for no case is 
now made out to warrant action on the part of the Department. The 
petition is therefore denied. | 


COMMUTATION—ACT OF MAY 14, 1880. 
CLARK 8S, KATHAN. 


- By the third section of this act the right of the homesteader to initiate a claim by 
settlement is recognized, hence in case of commutation of entry, made under said 
act, the period of residence may be computed from settlement. 


Acting Secretary Muldrow to Commissioner Sparks, August 20, 1886. 


I have considered the case presented by the appeal of Clark 8. Kathan 
from your office decision of November 10, 18384, rejecting the commuta- 
tion proof tendered by him on homestead entry No. 9266, for lots 1 and 
2 and the HK. 4 of the NW. 4 of Section 18, T. 23, R. 12 W., Neligh dis- 
trict, Nebraska. 

Kathan made homestead entry May 26, alleging settlement Mareb 6, 
1884. Hesubmitted commutation proof September 20,1884. The local — 
officers rejected the same, on the ground “that there had been no cul- 
tivation of the land broken, and for the further reason that the im- 
provements were too meager and insufficient to justify the issuing of a - 
final certificate.” Your office decision, however, holds that “the proof 
submitted shows that the improvements ... . are sufficient.” 


- 
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The question upon the point of sufficiency of proof (as is apparent 
upon a comparison of your office decision with that of the local officers) 
turns mainly upon the matter of cultivation. Kathan, having made 
his entry May 26, broke five acres of the tract that same year, but of 
course could raise no crop therefrom that season; and your office de- 
cides it unnecessary that he should have done so, citing in support there- 
of departmental decision in the case of John HK. Tyrl (3 L. D., 49). 

Your office, however, rejects Kathan’s proof for another and entirely 
different reason, and one not alluded to by the local officers : to wit, on 
the ground that it was premature, having been made within less than 
six months from date of entry. 

From your office decision Kathan appeals to the pepacenene claim- 
ing in Substance: 

1. That there is no statute requiring the lapse of six months after 
date of entry before commutation proof can be received ; 

2. That under the third section of the act of March 14, 1880, even if 
six months’ settlement and cultivation as provided by the law granting 
pre-emption rights were to be insisted upon, the time specified should 
begin at date of settlement, and not at date of entry. 

The right to commute a homestead entry is based entirely upon sec- 
tion 2301 of the Revised Statues : 

‘‘ Nothing in this chapter shall be so construed as to prevent any per- 
sou who has availed himself of the benefits of section 2289 from pay- 
ing the minimum price for the quantity of land so entered, at any time 
before the expiration of the five years, and obtaining a patent there- 
for from the government, as in other cases directed by law, on making 
proof of settlement and cultivation as provided by law, eranting pre- 
emption rights.” 

This right may be exercised “at apy time before the expiration of 
the five years,” subject only to the condition of “ making proof of set- 
tlement and cultivation as provided by the law granting pre-emption 
rights. Hence, the only limitation as to the time from which the right 
to commute begins—when considered with respect to the requirements 
in final proof—is to be found, if anywhere, in the regulations under the | 
pre-emption law.. There we find that, although the statute fixed no defi- 
nite period within which the right to purchase may be established, the 
Department, under the authority of the pre-emption act, did prescribe six 
months as the term of residence which should be shown before final 
proof would be accepted. 

As the residence thus. required must of neeessity be computed from 
settlement, on which the right of pre-emption is founded, or from some 
point of time subsequently thereto, so it was held that in commutation 
the time of residence should be computed from entry, on which the 
homestead right was founded prior to the act of May 14, 1880, (21 Stats., 
140).”, But under that act it was provided, in the 3d section: 


“That any settler who has settled, or who shall hereafter settle, on 
any of the public lands of the United States, whether surveyed or un- 
surveyed, with the intention of claiming the same under the homestead 
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laws, shall be allowed the same time to file his homestead application 
and perfect his original entry in the United States land office as is now 
allowed to settlers under the pre-emption laws to put their claims on 
record, and his right shall relate back to the date of settlement, the 
same as if he settled under the pre-emption laws.” 

So, after the passage of that act, the pre-emption settler and the 
homesteader were placed upon the same footing so far as the initiation 
of a.claim by settlement is concerned and to that extent the homestead 
right was enlarged. 

Therefore in commutation cases arising since the passage of said act 
and where the benefits thereof are claimed the purchaser is now en- 
titled to have his term of residence computed from the time of settle- 
ment, ‘the same as if he had settled under the pre-emption law.” 

Under this construction, the term of residence will not be shortened, 
nor the quality of such residence be affected; for though it may begin 
from settlement, it niust none the less cover a period of six months’ 
actual residence; and by the performance of such condition the object 
of the regulation—assurance of good faith—will be as fully subserved 
as though the residence began from entry. 

In the case at bar, the residence of the entryman having been con- 
tinuous for six months from date of his settlement, and his improve- 
ments being deemed sufficient, his commutation aroot will be accepted. 

The decision of your office is therefore reversed. 





HOMESTEAD CONTEST—SETTLEMENT—OCCUPANCY. 
LEON v. GRIJALVA. 


The decision of the General Land Office, rendered herein December 
5, 1884, (3 L. D. 362) was affirmed by Secretary Lamar, August 21, 1886. 


PATENT FOR LAND IN EXCESS OF PURCHASE. 
EDWARD N. MARSH. 


A patent erroneously issued for land in excess of the amount actually purchased, is 
no bar to the subsequent issue of patent to another for such excess. 

If the amount of land embraced in a patent corresponds with the number of acres in 
a particular subdivision covered by said patent, quantity will determine the sub- 
division conveyed, though larger boundaries may be described. | 

The application and cash certiticate were for the west half of the northwest quarter, 
‘containing fifty-nine and fifty-one hundredth’s acres” and patent issued accord- 
ingly; but as said boundaries include ninety-niue and fifty-one hundredth’s acres, 
it is held that said patent conveys only the northwest quarter of the northwest 
quarter, which contains fiftv-nine and fifty-one hundredth’s acres, and is no bar 
to the subsequent entry of another for the southwest quarter of said northwest 
quarter, 


Acting Secretary Muldrow to Commissioner Sparks, August 21, 1886. 


I have considered the appeal of Edward N. Marsh from the action of 
your office on April 20, 1885, holding for cancellation his homestead 
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entry for the 8S. $ of NW. 4 and N. $ of SW. 4 of Sec. 3, T. 99, R. 35, 
Sioux City, Iowa, so far as the same is supposed to conflict with a patent 
issued September 20, 1870, to James C. Cusey, for the W. 4 of NW. 4 of 
same section and town. 

It appears that on July 14, 1870, said Cusey made application to the 
local office to purchase the W, 4 of NW. 4 of Sec. 3, T. 99, R. 35, con- 
taining 59.51 acres, according to the return of the surveyor sonra)” 
On said application the register certified “ that the lot above described | 
contains 59.51 acres, as mentioned above, and that the price agreed upon 
is one 25-100 dollars per acre.” On the same day the register gave cer- 
tificate: that said Cusey had purchased said tract, describing it exactly 
as in the application and stating it to contain * fifty-nine and 51-100 
(59.51) acres, at the rate of one dollar and twenty-five cents per acre, 
amounting to seventy-four dollars and thirty-nine cents, for which said 
James C, Cusey has made payment in full,” etc. The next day, the re- 
ceiver gave Cusey a receipt for ‘the sum of seventy-four dollars and 
thirty-nine cents, being in full for the west-half of north west quarter 
of Sec. 3, containing 59 acres and 51 hundredths at $1.25 per acre.” 

On this certificate and payment patent was issued September 20, 1870, 
wherein it was recited in the usual form that, whereas said Cusey had 
deposited in the General Land Office the certificate of the register, etc., 
whereby it appeared that full payment had been made, etc., “for the 
west-half of the north west quarter” of said section and town, * con- 
taining fifty-nine acres and fifty-one hundredths of an acre, accord- 
ing to the ofticial plat of survey of said lands, as returned to the Gen- 
eral Land Office by the surveyor general, which said tract has been 
purchased by said Cusey,” etc. 

Afterwards, on March 18, 1873, Edward N. Marsh made homestead 
entry at the same office of theS. 4 of NW. i and N. 3 of SW. 4 of the 
same section and town, and on February 19, 1880, having mide final 
proof of residence and improvements thereon received his final home- 
stead certificate for said tract. 

It does not appear from the records of the local or General Land Office 
that there was any conflict noted between this entry of Marsh and the 
purchase of Cusey, but when the papers in the homestead of the former 
were forwarded to your office for approval and patent, it was held there’ 
was a conflict between the two as to SW. 40f the NW. 4 of said section, 
and that inasmuch as said SW. 4 of NW. 4 was covered by the patent to 
Cusey, the homestead entry of Marsh was suspended, and by letter of 
February 5, 1885, you recommended to my predecessor, Secretary Teller, 
that the Attorney General be requested to bring suit to set aside the 
patent of Cusey as to said SW. 4 of NW. 4, it having been erroneously 
made to embrace said quarter. On April 5, 1880, Secretary Teller de- 
clined to act in the premises, for the reason that the statement con- 
tained in your office letter did not “ furnish sufficient grounds ou which 
to take intelligent action in the case.” On receipt of the above your 
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office directed that the homestead entry of Marsh be held for cancella- 
tion to the extent of the SW. 4 of NW. 4, because of conflict with the 
patent of Cusey. From this action Marsh appealed, and on said appeal 
the case is now before me. 

After due consideration, I am of the opinion and direct that the judg- 
ment of your office be reversed, and the final proof of Marsh be ex- 
amined and if satisfactory be approved and patent issued to him for the 
land deseribed in his entry. 

The error in the case is to be found in the ruling of your office that 
the patent to Cusey covered the SW. + of the NW. 4, when it only cov- . 
ered the fractional NW. 4 of NW. 4, embracing 59.51 of an acre, which 
was all he intended to purchase, all be paid for and all he did purchase, 
all for which he was entitled to a patent and all for which he received 
one. This is made plain by reading the patent in the light of the rules 
of construction properly applicable to such instruments. The patent 
-referring to the certificate shuws that Cusey bought and paid for but 
59.51 acres, “according to the official plat of survey of said land re- 
turned,” etc. Thus, the certificate und the official survey, become as 
much a part of the patent as though they had been written therein 
- in words and figures at length. And from the record thus made it is 
clear that the intention, the purchase and the patent coincide. 

I am of the opinion that no title passed to Cusey for the entire west 
half of said quarter-section, but only to the northwest fractional quarter 
of said quarter. The fact that the patent describes his purchase as the © 
west half of said quarter will not prevent the government from issuing 
to Marsh a patent for the land embraced in his homestead entry, it being 
apparent from the patent and the certificate upon which it is based that 
the land conveyed to Cusey was 59.51 acres—which, as shown by the 
government survey, is embraced within the limits of the fractional 
northwest quarter of said quarter. 

The government plat of survey shows that the west half of said 
quarter contains 99.51 acres, and that the northwest quarter of said 
quarter contains 59.51 acres—being the exact number of acres described 
in the patent of Cusey as the amount of land purchased from the gov- 
ernment. 

Unless a different intention be clearly manifested, the general rule is 
that quantity must give way to metes and bounds; but that is because, 
generally, metes and bounds determine with greater accuracy the land 
intended to be conveyed. But where the land couveyed is within the 
limits of government surveys, which show with accuracy the amount 
of land contained in each division or subdivision, by which alone it can 
be sold or patented, and the amount of land embraced in the patent 
corresponds exactly with the number of acres of a particular subdi- 
vision embraced in the patent, quantity will then determine the subdi- 
vision conveyed, although larger boundaries may be described. _ 
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This principle was involved in the case of Gazzam v. Phillips (20 
Howard, 372), which, I think conclusive of this case. That was an 
action of ejectment brought by Phillips, who claimed under Etheridge, 
against Gazzam, who claimed underStone. The certificate of purchase 
and patent to Etheridge was for the southwest quarter of section 22, 
containing 92.5% acres. The certificate and patent to Stone was for the 
southeast snbdivision of fractional section 22. 

The southwest quarter of section 22 contained in fact 160 acres; but 
the court held that while “ Etheridge under the pre-emption act of 1830 
‘“‘was entitled to purchase the whole of the southwest quarter, and to 
‘have it surveyed and patented to him, yet 1t was not so surveyed, nor 
“did he purchase, nor has he obtained a patent for the same. On the 
‘contrary, he purchased and paid for the west subdivision only, con- 
“taining 92 acres, and took out patent for the subdivision.” 

It will be seen that the patent purports to convey the southwest 
quarter, and that quarter contains 160 acres; yet the court say that his 
patent is only for a fractional part of that section, containing 92 acres. 
Hence they limited his patent to the number of acres purchased, which 
were embraced in a subdivision of that section shown by the lines of 
survey. | 

As Cusey only purchased and paid for 59.51 acres embraced in a legal 
subdivision shown by the government survey, bis patent cannot be held 
to convey to him a greater quantity by reason of the fact that the pat- 
ent describes the land conveyed as the west half of said quarter—which, 
as shown by the government survey, contains 99.51 acres. 

I am therefore of opinion that patent may issue to Marsh for the land 
embraced in his homestead entry, if the proof submitted be approved. 


PRACTICE; CALIFORNIA SWAMP LANDS. 
STATE OF CALIFORNIA v. MARTIN. 


Notice of a motion for review or rehearing ‘must be given within the time allowed for 
filing such motion. | 

Rule 82 of Practice is designed to prevent the transmittal of an appeal which the 
Commissiouer may consider defective, but the Department is not concluded if the 
Commissioner does not act thereunder. 

One who alleges settlement before survey aud the non-swampy character of the land 
involved is a party in interest, and entitled to notice of appeal from an order of 
the General Land Office directing an investigation into the character of the land. 

The return of the surveyor-general under the first clause of section 2488 R.S.is a 
final adjudication as to the lands thus shown to be swamp aud overflowed, and - 
can only be impeached on the ground of fraud or mistake in its procurement. 


Secretary Lamar to Commissioner Sparks, August 21, 1886. 


The State of California has filed a motion for review of my decision 
of April 29th last, rendered in the above stated case. 
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This decision dismissed the appeal of the State upon two grounds: 
(1) Because no notice of said appeal was served on the opposite party ; 
and (2) Because the appeal is from a decision denying an application 
‘for review, which, being a matter interlocutory in its nature, is not ap- 
pealable. 

The Rules of Practice provide that motions for rehearing and review 
may be allowed after notice to the opposite party, and, except when 
made on the ground of newly discovered evidence, must be filed withm 
‘thirty days from notice of decision. 

In the absence of any special provision as to the time within which 
notice must be served, the Department has ruled that notice of a mo- 
tion for review should be given within the time allowed for filing such 
motion. Rule 86, relating to appeals, provides that appeals from the 
‘Commissioner’s decision must be filed in the General Land Office and 
served on the appellee, or his counsel within staty days from date of ser- 
vice of notice of such decision. A similar construction applies to rules 
for review. See Conk v. Rechenbach, (4 L. D., 106). 

Counsel insist that Martin was not a party in interest, and therefore 
not entitled to notice of appeal; and that if he was so entitled, and the 
appeal was defective for want of such service, that under Rule 82 they 
are entitled to notice of such defect, and to fifteen days in which to 
amend. Martin claimed settlement on the tract prior to survey, and 
alleged that the land was not swamp but dry and fit for cultivation. 
He was therefore a party in interest, and entitled to service of notice. 

Rule 82 is only designed to prevent the transmittal of an appeal 
which the Commissioner may consider defective. Stevens v. Robinson 
(4 L. D., 551). But the Department is not concluded, if the Commis- 
sioner does not act thereunder. ‘The failure to serve Martin with notice 
of appeal or of motion for review was sufficient ground for dismissal 
and the decision will not be disturbed. But the right of the State can- 
not be affected by this refusal, if by the appropriate action directed by 
your office Martin fails to show that he had a valid claim to the land 
at the date of survey, and that it is in fact dry and not swamp land, 
or if it is not alleged and proven that the return of the surveyor gen- 
eral was procured by fraud or mistake. 

Section 2488, Revised Statutes, provides that: “It shall be the duty 
of the Commissioner of the General Land Office to certify over to the 
State of California as swamp and overflowed lands all the lands repre- 
sented as such upon the approved township surveys and plats, whether 
made before or after the 23d day of July, 1866, under the authority of 
the United States.” | 

In the case of Central Pacific Railroad v. State of California (2 
C. L. L., 1052) Secretary Schurz, construing this section, held that: 
“This clause secures to California all lands which the surveyor general 
officially reports to beswampy, whether they are so ornot.” This ruling 
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was adhered to by the Department in the case of State of California 
v. United States, 3 L. D., 521. It is therefore a settled rule of the De- 
partment that under section 2488 the return of the surveyor general is a 
final adjudication of the question as to the character of lands grauted 
to the State as swamp and overflowed, and such decision cannot be 
disturbed by any actiou of your office upon a mere allegation or show- 
ing that the return of the surveyor general is incorrect. The mere fact. 
that the report of the special agent shows that the land returned by 
the surveyor general, and represented upon the township plat as “swamp 
and overflowed,” is not of that character, would not authorize a refusal 
to certify or patent said lands to the State. Admitting the correctness 
of the report of the special agent, it simply shows that the return of the 
surveyor general was the result of an error of judgment, and his return 
cannot be impeached upon this ground alone. 

The adjudication and decision of the surveyor general upon the ques- 
tion of the swampy character of land under section 2488 has the same 
binding force and effect of any other final judgment, and can only be 
impeached or set aside upon the ground of fraud or mistake in its pro- 
curement. | 

Such a decision, however, is not conclusive of the rights of bona-fide 
settlers, who had a valid claim of right to the land prior to the date of 
approval by the surveyor general of the plat of survey, provided it is 
not swamp land. Therefore if any settler alleges a valid claim to said 
land, initiated prior to and existing at the date of approval of survey, 
and that said land is not swamp and overflowed, he would be entitled 
to a hearing to determine these questions, as bis rights cannot be preju- 
diced by the action of the surveyor general, or the Commissioner, in @ 
matter to which he was nota party and had no opportunity of being 
heard. 

This rule is applicable in all cases, whether under the general law, 
or under the special law applicable to California, the only difference in 
the application of the rule being that under the general law the ap- 
proval of the Secretary is the final adjudication of the character of the 
land, while under the special law applicable to California it is the ap- 
proval of the township plats by the surveyor genera! that determines 
the character of the land. 

Without passing on the rights of either party to this case, I have 
deemed it advisable, iu view of the questions presented by the record, 
to call your attention to settled construction of section 2488, Revised 
Statutes, and other rulings of the Department, as above stated, to 
govern you in the action directed by your office in this matter. 
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MILLE LAC INDIAN LANDS—SWAMP GRANT. 
STATE OF MINNESOTA. 


Since the act of Congress approved July 4, 1834, the Department has no authority to 
dispose of lands acquired from the Mille Lac Indians by treaty of May 7, 1864. 


Secretary Lamar to Commissioner Sparks, August 21, 1886. 


J am in receipt of your office letterof May 20, 1885, transmitting the 
appeal of the State of Minnesota from yonr office decision of March 9, 
1885, holding for rejection the claim of said State, under the swamp 
Jand grant, to certain described lands located in Townships 42 N.,, 
Ranges 25, 26, and 27 West of the 4th penny meridian, Taylor’s 
Falls district, Minnesota. 

The lands referred to are within the limits of the reservation for the 
Mille Lac Indians, made under treaty of February 22%, 1855, (10 Stat., 
1166,) which was ceded to the United States May 7, 1864. (13 Stat., 
695.) 

The act of March 12, 1860, (12 Stat., 3,) extending to Minnesota the 
provisions of the swamp land grant of September 28, 1850, (9 Stat., 
519,) contains the following proviso: 

The grant hereby made shall not include any lands which the gov- - 
erument of the United States may Lave sold, or disposed of (in pursu- 
ance of any law heretofore enacted) prior to the confirmation of title to 
be made under the authority of said act. 

The State of Minnesota, however, lays claim to the lands in ecoutro- 
versy, not under said act of March 12, 1860, but under Section 2490 of 
the Revised Statutes—the provision and exception in that section which 
is pertinent to the case in hand being as follows: 

Provided, That the grant shall not include any lands which the gov- 
ernment of the United States may have sold or disposed of under any 
jaw enacted prior to March 12, 1860. 

In brief, the State claims that the land in controversy, not having 

been “sold or disposed of” under any law enacted prior to March 12, 1860, 
by virtue of Section 2490, of the Revised Statutes, passed to the State, 
notwithstanding their prior “ reservation ”—the word ‘‘ reserved” being 
omitted when the act of March 12, 1860, came to be embodied inte the 
Revised Statutes. 
. A discussion and construction of Section 2490, R.S., demanded by the 
State, is uncalled for in connection with this case. The Indian appro- 
priation bill, approved July 4, 1884 (23 Stat., $9) provides that the 
lands acquired from the Mille Lac Indians, by treaty of May 7, 1864, 
proclaimed March 20, 1865, (13 Stat., 693) “shall not be patented or 
disposed of in any manner until further legislation by Congress.” 

No further legislation upon the subject having sinee been had by 
Cougress, this Department has no authority to patent or in any manner 
dispose of any of the lands described, whether swamp or otherwise. 

For the reasons heref given, your office decision is affirmed. 
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FORT REYNOLDS MILITARY RESERVATION. 
SAMUEL ALDRED. 


Under the aet of June 19, 1874, the lands in question, with the buildings thereon, were 
offered for sale after due appraisement, but subsequently, and prior to sale, the 
buildings were destroyed. Held, that said act authorizes the sale of the land at its 
appraised value. 


secretary Lamar to Commissioner Sparks, August 21, 1886. 


I have examined the papers forwarded by your letter of August 11th 
instant, relative to the status of the SW. 4 of SE. 4of Sec. 11, T. 21 S., 
R. 62 W., in the old Fort Reynolds Military Reservation, Paeblo land 
district, Colorado. | 

The matter was first brought to the attention of the Department by 
your office letter of February 27, 1885, which stated that one Samuel 
Aldred had applied to purchase the tract above described. His appli- 
cation was refused by the local office, because he declined to pay, 1n 
_ addition to the price of the land, the sum of $315 for certain buildings, 

which had been appraised thereon at the valuenamed. He then appealed 
to your office. His reason for refusing to pay tor the buildiugs was that 
they had been destroyed and removed, and that the tract was at the 
date of his application without any buildings whatever. 

Without acting upon the appeal, your office reported the matter to 
the Department for instructions as to what course should be pursued, 
in view of the facts alleged. 

The appraisement was authorized by the act of June 19, 1874 (18 
Stat., 85), and had fixed $315 as the value of the houses, stables and 
corrals, which were upon the tract. 

July 15, 1885,* the case was remanded to your office with instruc- 
tions to ascertain with certainty the facts as to the alleged destruction 
and disappearance of the buildings, and to act on the appeal as involv- 
ing a matter properly within your jurisdiction, under the authority 
given you by law for the disposal of the public lands. 

Your office thereupon rejected Aldred’s application to purchase, and 
he has not appealed. Under your direction, the local office proceeded 
‘to investigate as to the fucts relative to the destruction of the build- 
ings, and made report to the effect that said buildiugs had been utterly 
destroved and takenaway. Said report is based upon affidavits, which 
accompany it, of certain parties who have known the land since 1872, 
and upon extended investigation in the way of inquiry of many persons 
acquainted with the reservation. It concludes with the recommenda. 
tion that the tract remain open for sale without requiring the purchaser 
thereof to pay the sum of $315, as the appraised valueof buildings which 
do not now exist. In this recommendation you concur, and ask that 


*4L. D., 25. 
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the papers be returned with the necessary authority for your further 
action. . 

It would certainly be a great hardship to require of the parchaser of 
land also payment for buildings which had once been thereon, but which 
through decay and depredation, resulting from the want of the protec- 
tion and care necessary to their preservation, had disappeared. There 
can be no doubt of the authority in such case to dispose of the land 
under the provisions of the act of June 19, 1874, waiving any require- 
ments which formerly existed by reason of the appraisement of the 
buildings, but which have ceased to exist, because said buildings are no 
longer there. I concur in your recommendation, and you will dispose 
of the land in question asif there had never been any buildings thereon. 


OTe 


COMPLIANCE WITH THE LAW NOT SUSPENDED BY CONTEST. 
BYRNE v. DORWARD. 


Until final decision in a contest the entry-man whose claim is attacked should con- 
tinue to comply with the law, and if he fails so to do his entry will be liable to 
attack should he successfully defend in the pending suit. 


Secretary Lamar to Commissioner Sparks, August 24, 1886. 


I have considered the case of Patrick Byrne v. William W. Dorward, 
on appeal by the last named from your decision of February 19, 1886, 
holding for cancellation his timber-culture entry, No. 53, made May 22, 
1878, upon the NW. 4 of Sec. 6, T. 138 N., R. 79 W., Bismarck, Dakota 
Territory. 

Byrne initiated contest against said entry January 19, 1885, charging 
failure to break or plow at any time prior thereto the five acres required 
by law to be broken during the second year after date of entry; that at 
no time prior to the initiation of said contest had the land been culti- 
vated as required by law, nor had any trees, tree-seeds or cuttings been 
planted thereon; that there is not now, nor has there been, any trees 
or cuttings growing thereon, and no part of the land is under cultiva:- 
tion in any manner whatever. A hearing was ordered and duly had on 
the above charges, both parties being represented by counsel. A mo- 
tion was made by contestee to dismiss the contest, on the ground that 
his right under his entry had been determined in his favor by a decision 
of the Department, rendered January 3, 1885, in the case of Meserve 
against this contestee. This motion was denied, and the case was then 
submitted on an agreed statement of fact, whereto it was admitted by 
contestee “that since May 21, 1880,no improvements whatever have 
been made upon the tract by or in the interest of said claimant.” Upon 
the presentation thus made, the register and receiver recommended the 
cancellation of Dorward’s entry. 
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That action was affirmed by your office decision, the appeal from 
which is now before me. | 

The reason offered by appellant for not continuing his improvements 
by the planting and cultivation of trees, seeds or cuttings is, that so 
long as the question as to the validity of his entry was pending and 
undetermined, he did not regard himself as required to proceed with his 
improvements. His contention is that he should be allowed a reason- 
able time after decision in his favor within which to resume cultivation 
as required by the law. You very properly held that on position 
could not be snstained. 

There can be no doubt of the correctness of the position that pending 
a final decision in a contest on whatever ground or charge, the entry- 
man whose claim is attacked should continue to comply with the law, 
and that if he fail to do this he lays himself liable to attack in a subse- 
quent contest should he sucessfully defendin the one pending. Tohold 
differently would be to condone laches and to open the door to a prac- 
tice which would enable parties, under the guise of a contest, to hold 
lands indefinitely without complying with the requirements of law un- 
der which their entries were made. 

The decision appealed froin is affirmed. 


—_— ee 


HOMESTEAD—ACT OF JUNE 15, 1880. 
LEITNER v. HODGE, 


Through mistake in description the land entered and patented was not that upon 
which the entryman settled and resided. Held, that the act of June 15, 1880, 
does not authorize the purchase of the tract thus entered, on the surrender of the 
patent, but that patent should issue for the homestead claim as defined by settle- 
ment and residence. 


Acting Secretary Muldrow to Commissioner Sparks, August 28, 1886. 


I have considered the case of John D. Leitner v. Stephen Hodge, in- 
volving the SH. 4 of NW. 4, and the SW. 4 of NE. 4, Sec. 30, T.1458., 
R. 22 E., Gainesville, Florida, on appeal by Leitner from your derision 
of April 1, 1885, awarding the land to Hodge. 

It appears from the record before me that in 1868 Hodge, who is an illit- 
erate man, procured “a surveyor to run the lines and give him a correct 
description of the land which he desired to enter as a homestead,” which 
land was the SW.4 of SE. 4 and the SE. 4 of SW. 4 of the section above 
mentioned. The surveyor gave him the wrong numbers, however, to 
wit, those of the two quarter-quarters involved in this contest, and on 
May 7, 1868, he mistakenly made homestead entry thereof, because, as 
he states, ‘the relied fully upon said surveyor for the correct numbers.” 
At this time, it appears, both of these tracts—that which Hodge’s entry 
covered and that which he intended to enter—were vacant public land. 
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Hodge did not settle on or claim the tract in contest, but settled and 
resided on and improved the other tract until date of his final proof in 
1874; and, as he was still in ignorance of the correct description of his 
homestead, his final proof and entry designated the tract in contest, 
and patent therefor issued to him on July 1,1875. Thereafter Hodge 
continued to reside on and claim the tract upon which he originally set- 
tled until January 28, 1884, when he quit-claimed to the United States 
all his right, title and interest in the land patented, and shortly after- 
wards filed his patent in your office, accompanied by a petition re- 
questing its cancellation, and that he might be permitted to purchase 
said patented land under the act of June 15, 1880. This petition your 
predecessor granted on March 17, 1884, and Hodge made cash entry for 
said land on the 28th of the same month. 

On May 15, 1884, the local officers transmitted to your office the appli- 
cation of John D. Leitner to have Hodge’s patent canceled and his 
(Leitner’s) right as a pre-emption settler on the land recognized. ‘The 
date on which this application was filed does not appear, but it was 
executed March 12, 1884. Leitner alleged in it that he had been in 
possession of the land, and that it was improved to the value of $2500, 
either by him or those from whom he bought the possessory right. On 
June 22, 1884, your predecessor ordered a hearing to ascertain the 
truth of Leitner’s allegations, neanwhile suspending Hodge’s cash entry. 
Said action was taken because, as the decision states, Hodge’s cash en- 
try was allowed in ignorance of Leitner’s settlement and improvements, 
and because Hodge could have had adequate relief by amendment. 
Hearing was duly had, and Leitner substantially established his allega- 
tions and showed that Hodge had never had any possession of or claim 
to the land in controversy. Whereupon your office made the decision 
appealed from, awarding the land to Hodge. 

I cannot agree with said decision. In my judgment the act of June 
15, 1880, does not apply to such a case as Hodge’s. It was designed to 
remedy a defective title under an entry, and thus to grant the home- 
steader relief. But here there was no need of such a relief. Hodge’s 
covering the land in controversy by an entry was caused by a mere 
mistake of description; it was a simple clerical error, which he himself, 
or any one desiring to settle thereon, might have had corrected. In- 
deed, in neither law nor equity did he ever make an entry of the land 
in controversy, for he never intended to enter it. His entry was legally 
of the land which he actually settled on, and he was not within the 
purview of the act of June 15, 1580, because he required no relief under 
it. Said act manifestly contemplates the purchase of the tract which 
the settler had intended to acquire by the entry, and not of a tract 
which he never did intend to acquire. Much less does it contemplate 
the right of a settler on one tract of land to seize the possession and 
improvements of a settler on another, by taking advantage of a cler- 
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ical error. The act was intended to grant a relief, and not to license a 
robbery. 

I concur in the view of your predecessor, above referred to, that 
when Hodge surrendered his patent for cancellation he was entitled to 
a patent for the lan@ upon which he had actually settled and where he 
had resided for ten or more years. The homestead entry of one 
Schoeflin, which it appears was then of record, and which Hodge erro- 
neously thought was a bar to amendment by him, was in fact no bar, 
_ for his equitable right to the land was protected by his patent. Said 
entry has since been canceled, I believe; but, if not, it should be can- 
celed. No other person could or can acquire title to said land against 
him, for it had been fully earned by lis residence and cultivation, and 
the government now holds the legal title solely for his benefit. You 
will please direct that a new patent issue to Hodge for the SW. 4 of 
SE. + and the SE. 4 of SW. 4 of said section, cancel his cash entry 
erroneously made under the act of June 15, 1880, and allow Leitner to 
make pre-emption claim to the land in controversy. 

Your said decision is reversed. 


RAILROAD GRANT—DEFINITE LOCATION. 
FLORIDA Ry. AND NAVIGATION Co. 


The map showing the definite location of the road between Waldo and Tampa Bay 
was filed in 1860, but returned by the General Land Office for the Governor’s 
certificate and when refiled the time allowed for the completion of the road had 
expired, but it appearing that the map so refiled was identical with the original 
map, which properly showed the location of the road, Secretary Schurz held that 
the right of the road was protected under the original map, and such decision is 
binding upon succeeding heads of the Department. | 

The final adjustment of the grant however will be deferred for the disposition of 
pending Congressional action with reference thereto. 


Secretary Lamar to Commissioner Sparks, August 30, 1886. 


On December 3, 1885, Hon. Wilkinson Call addressed a communica- 
tion to the Department, requesting that the subject of the reservation 
of lands granted to the State of Florida, under the act of May 17, 
1876, for the construction of a road from Amelia Island to Tampa Bay 
and Cedar Keys, be reconsidered. 

This letter was referred to your office for report thereon, which you 
have submitted, concurring in the request of Senator Call, and recom- 
mend that the withdrawal of lands for the benefit of said road, ordered 
by the decision of Secretary Schurz of January 28, 1881, be revoked. 

The Florida Railway and Navigation Company now appear and re- 
sist the granting of said motion, and ask the Department to proceed 
with the execution of said decision. 
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The act of May 17, 1856, granted to the State of Florida, for the pur- 
pose of constructing the road aforesaid, six sections per mile on each 
side of said road, prescribing the manner in which the State might dis- 
pose of said lands, and providing that if said road or branch is not com- 
pleted within ten years, no further sales shall be made and the lands 
unsold shall revert to the United States. The benefit of this grant was 
conferred by the State of Florida upon the Florida Railway Company, 
whose rights and interest thereunder have been assigned and trans- 
ferred through its successors to the Florida Railway and Navigation 
Company. The road was completed from Fernandino via Waldo to 
Cedar Keys in 1860, and lands inuring for that portion of the road 
were certified to the State in 1858 and 1880, a map of definite location 
for such portion having been filed and accepted as the basis of the ad- 
justment of the grant. 

A map of the remaining portion of the main line between Waldo and 
Tampa Bay (which is the portion now in controversy) was filed in your 
office December 14, 1860, by M. L. Smith, chief engineer of the Florida 
Railroad Company, but not having the certificate of the governor under 
the seal of the State, it was returned to him to have that omission sup- 
plied. Nine years after the expiration of the time for the completion 
of the road, to wit, December 7, 1875, tlie president of the road presented 
a map of definite location of the road from Waldo to Tampa Bay for file 
in the Land Office, and asked that the lands be listed to the road cov- 
ered thereby. This map was shown to be identical with the map filed in 
1860, and the Commissioner of the General Land Vffice reeommended 
that it be accepted as a inap of definite location, and that lands be 
withdrawn in accordance therewith for the purposes of the grant. 

Secretary Chandler declined to receive or approve this map, holding 
that the act definitely locating the road should be done within the time 
fixed for the completion of the road, and that a failure to discharge this 
duty should be taken as conclusive evidence of the abandonment of the 
grant. This map was therefore returned to the president of the road, 
with the information that the Department could not permit the com- 
pany, after so great a delay, to file a map designating the route of its 
road. Subsequently, tu wit, October, 1879, the coimpany agai pre- 
sented this map to your ofice: with accompanying exhibits, showing 
that a map of definite location of the line between Waldo and Tampa 
had been filed in the General Land Office December 14, 1860, and that 
the map then filed is identically and exactly the line delineated upon 
said map filed December 14, 1860. Accompanying this was also an ap- 
plication for a review of the subject, alleging that the decision of Sec- 
retary Chandler rested upon a mistaken understanding of the facts, to 
wit: that no map of definite location had been filed within the time re- 
quired for a completion of the road, and asking leave to place the 
matter before the Department, with a view of displaying the facts as 
they actually exist. 
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This application was addressed to the Commissioner of the General 
Land Office, from which it appears that he considered it not so much 
in the nature of a review of Secretary Chandler’s decision, as of an 
original application for the enforcement of their rights under the grant 
in view—their then existing status which they proposed to show. The 
Commissioner therefore, in passing upon the question, said: 

‘After full and careful examination of the files and records of this 
office, aud the proofs presented, I find no room for doubt that the line of 
route of the road in question was actually surveyed, and a map of sach 
survey intended as evidence of the definite location of the line, filed 
in the General Land Office on December 14, 1860; and that it was pre- 
pared and presented in good faith. If said map was properly exe- 
cuted—sufficient in itself, needing no certificate by the governor—the 
action of this office in returning it to Captain Smith, resulting in its 
loss, should not be made to work a forfeiture of the company’s right, 
it being adinitted that the grant has not been forfeited by failure in 
other respects.” ; 


But in view of the decision of Secretary Chandler, holding that the 
act of definitely locating the road must be done in all cases before the 
expiration of the time fixed for completing the road, and as the entize 
question was apparently presented for a review or reconsideration of 
the former action of the Department, he declined to express an opinion 
as to the sufficiency of the map as originally filed, or of the reproduced 
copy of the same as then presented, and submitted the matter to the 
Secretary without recommendation. | 

Secretary Schurz, on January 28, 1881, considering this application 
as a motion for review of his predecessor’s decision, entertained juris- 
dictiou of the question, upon the ground that material facts that show 
the authority of the company to locate its line and file the map were not 
before his predecessor, aud held that the approval or certificate of the 
governor was not essential to the validity of the survey; that the map 
fixing the definite location of the road in 1860 was filed in the General 
Land Office, which exactly corresponded with the duplicate now filed, 
aud there remains now no doubt that the line exhibited was then sur- 
veyed and marked as the definite location of the road, and as such 
recognized by the company and State authorities. In accordance there- 
with he directed a withdrawal of the lands to protect the rights of the 
company and to secure a proper adjustment of the grant upon the line 
designated. 

I am now asked to review this decision and to revoke the order of 
withdrawal made thereby, applicants urging in support of said motion 
that if Secretary Schurz had the authority to review the decision of 
Secretary Chandler, his decision may with equal authority be reviewed 
and revoked by any succeeding Secretary. In view of the facts of this 
case, I am unable to see the force of this argument. The question be- 
fore Secretary Chandler, and which he alone decided, was, whether a 
map of definite location can be filed after the expiration of the time al- 
lowed for completing the road. It is clearly shown by the record of the 
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case then made. that the Secretary did not coutemplate that any map 
of definite location had theretofore been filed, but that the map pre- 
sented was an original filing, because, referring to this pe of the road, 
he says: 

‘No map showing the definite location of the road to Tampa Bay has 
ever been filed in the Department,” and ‘‘The company uow offers to 
file a map definitely fixing that portion of the road last mentioned,” ete, 


The question decided by Secretary Schurz was, whether a duplicate 
map of definite location of that part: of the road may be received and 
filed after the expiration of the time allowed for the completion of the 
road, and a withdrawal made thereunder upon proof that the duplicate 
presented is a correct copy of the original which was filed in time, and 
that the original has been lost or destroyed. 

If, in fact, a map of definite location bad been filed in time, the title 
of the grantee by virtue of that act was completed by attaching it to 
specific lands, and the decision of Secretary Chandler, that a map of 
definite location could not be filed after the expiration of the time re- 
quired for completion of the road could not affect such right, unless in 
such decision he had directly passed upon the sufficiency of the original 
filing. That he did not pass upon the question of the sufficiency of any 
map prior to the expiration of the time, and that no such question was 
before him, but on the contrary that he considered that the company 
was for the first time offering to file its map is evident. | 

Therefore whether we consider the question presented to Secretary 
Schurz in the light of an original application under a different claim of 
right, or a8 a motion for review upon the ground of newly discovered 
evidence, in either case Secretary Schurz, under the facts presented, 
had a right to entertain jurisdiction of the subject. This decision was 
concurred in by Secretary Teller by his action of January 30, 1884,* in 
directing the certification of the lists for his approval, holding, upon 
the authority of the decision of Secretary Schurz, that the map of 1860 
was valid and sufficient to fix and locate definitely the line of the road. 

I am therefore of the opinion that the decision of Secretary Schurz 
upon that issue is binding upon his successors, and should not be dis- 
turbed. 

‘ But another question is presented for my consideration in this case, 
to wit: that the forfeiture of this grant is now pending before Congress, 
a committee of the House having made a report in favor of such for- 
feiture. It is urged. by the counsel for the road thai the Senate having 
failed to act upon the matter and the House having failed to take any 
action upon the report of the Committee, that the duty of the Depart- 
ment is to proceed to enforce and execute the rights of the grantees 


under the law. 
It is also represented to ine by the governor of the State of Florida 


that the citizens of that State are greatly interested in the completion 





*Atlantic, Gulf and West India Transit R. R. Co., 2 L. D., 561. 
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of this road, and that it isa matter of great importance to the State of 
Florida and her people, but in view of the fact that the road by failure 
to complete its line within the time required by law has rendered its 
grant liable to forfeiture, and Congress having indicated its intention 
to take action thereon, and this motion being presented and urged by 
a Senator from that State, is a sufficient reason why I should witbhold 
all action thereon until the determination of Congress in the matter. 

It is true that Congress may never take such action, but that furnishes 
no sufficient reason why this Department should proceed with the exe- 
cution of the grant while Congress is considering the question of its 
forfeiture. 

I refuse to revoke the order of withdrawal made by Secretary Schurz, 
because that withdrawal became effective by the filing of the map of 
definite location, which he decided had been properly fled in time, and 
no act of the Department can affect or impair the right of the company, 
but while the rights accruing by virtue of such filing and withdrawal 
cannot be impaired by any action of the Department, the execution of 
such rights may be suspended by the Department. 

This was the course pursued by my predecessor Secretary Teller, who 
while recognizing all the rights of the Company acquired by virtue of 
the filing of map of definite location, as determined by Secretary Schurz, 
and the withdrawal thereunder, decided that: 

‘In view, however, of the fact that the time has expired within which 
the railroad in question was to have been completed, and that legisla- 
tion is pending in the present session of Congress relating thereto, you 
will take no action in the matter until further direction.” 

I can see no material difference in the status of the company now 
from what it was then, and I therefore. direct that you will take no 
action in this matter, as to the disposition of the lands covered by the 
line of definite location of this road and embraced within the terms of 
the grant, until further ordered. 


PRACTICE—APPEAL—SPECIFICATION OF ERRORS. 


STEVENS v. ROBINSON. 


The supervisory and directory authority of the Secretary of the Interior will not be 
exereised in disregard of the rules of practice where they prescribe a plain and 
adequate course of action and are not in conflict with the law. 

Rules 88 and 90 of Practice mnst be construed together and are mandatory in char- 
aeter. 

Under said rules the time within which the specification of errors should be filed is 
essential, and a failure to file within the prescribed period works a forfeiture of 
the right of appeal. 


Acting Secretary Muldrow to Commissioner Sparks, August 31, 1886. 


In the case of Frank L. Stevens v. Alfred B. Robinsun, involving the 
SE. + of Sec. 2, T. 94 N., R. 60 W., Yankton, Dakota Territory, decided 
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by me June 5th last (4 L. D., 551), a motion for review and reconsidera- 
tion has been filed on behalf of Stevens. 

The material facts to be considered in the case, so far as is necessary 
for the purpose of this review, are as follows: The decision of your 
office from which an appeal was brought to this Department was ren- 
dered December 1, 1884, and notice thereof given to the resident attor- 
neys the same day. The appeal was not filed in the local office until 
February 5, and the specification of errors was not filed until May 16, | 
1885. June 25, Robinson by his attorney filed a motion to dismiss the 
appeal because the specification of errors had not been filed within 
the time allowed for an appeal as required by Rules 88 and 90 of Prac- 
tice. Upon this state of facts, I ruled that the motion to dismiss the 
appeal was well taken, and accordingly the appeal was dismissed. My 
decision stated that the appeal itselt' was not filed in time; and cer- 
tainly the record, as before me then, showed such to be the case. , That 
point, however, was not taken advantage of and the appeal itself was 
treated as having been filed in time, as it really was, as now appears, 
under the rule laid down by the Department in the case of King v. 
Leitensdorfer (2 L. D., 374). | 

The motion now before me sets up four grounds of error in ny said 
decision of June 5th last, to wit: | 


‘1st. Error in not holding that the omission to file a formal specifi- 
eation of errors in the decisiou ot the Commissioner of the General 
Land Office had been supplied for at least forty days prior to the pres- 
entation of the motion to dismiss the appeal. 

‘9d, Error in not holding that the said formal assignment of errors 
having been filed prior to the motion to dismiss the appeal, said motion 
came too late. : 

“3d. Error in holding that in the presence of a motion to dismiss, 
filed forty days after the assignment of errors had been filed, the Sec- 
retary of the Interior was precluded by the Rules of Practice from en- 
tertaining the appeal. 

‘4th. Error in granting the motion to dismiss the appeal, and in not 
deciding the case upon its merits as presented by the appeal.” 


That is to say, the real gist of the motion before me, and of the argu- 
ment filed in support of it, is based upon the ground that Rules 88 and 
90 are merely directory, and not imperative ; aud that, therefore, by vir- 
tue of the supervisory power with which he is invested, the Secretary 
of the Interior may waive them at any time he may desire to do so. 

The rules of practice were adopted to subserve the public interests 
and for the good of the practice in the transaction of business; and so 
long as they exist they have in etfect the force of a statute. Parker v. 
Castle—on review (4 L. D., 34). And although it is quite true that 
none of them “shall be construed to deprive the Secretary of the Inte- 
rior of the exercise of the directory aud supervisory powers conferred 
upon him by law,” it is also equally true, that where they are not in 
conflict with the law, and have prescribed a plain and adequate course 
of action, they are to be followed, for there then is no occasion for in. 
voking the Secretary’s directory and supervisory powers. 


DECISIONS RELATING TO THE PUBLIC LANDS. 113 


Premising this much as to the object and nature of the rules of prac- 
tice in general, I shall examine more particularly the two (88 and 90) 
that are brought directly nnder consideration by this motion for review. 

Rule 88 provides; *‘ Within the time allowed for giving notice of ap- 
peal, the appellant shall also file in the General Land Office a specifi. 
cation of errors, which specification shall clearly and concisely designate 
the errors of which he complains.” 

Rule 90: “A failure to file a specification of errors within the time 
required will be treated as a waiver of the right of appeal, aud the case 
will be considered closed.” 

The distinction between statutes that are merely directory aud those 
that are imperative or mandatory is not always clearly discernible. 
But a safe and general rule, ee has the sanction of the courts of 
England aud of this country, is : That whether a statute is nandatory 
or not, depends upon whether the thing directed to be done is the es- 
sence of the thing required. Another general rule is: A statnte that 
prescribes a penalty for the failure to doa certain thing in a specified time 
is mandatory: for therein time is of the essence of the thing required 
to‘be done. Upon this question, on page 334, Maxwell on «“ Interpre- 
tation of Statutes,” if is said: 

‘In general then, it seems that where a statute confers a privilege or 
a power, the regulative provisions which it imposes on its aequisition 
or exercise are essential and imperative...... So, if the liberty of 
~ appealing fron a decision is given, subject to the fulfilment of certain 
conditions, such as giving notice of appeal and entering into recogni- 
zances, or transmitting documents within a certain time, a strict com- 
pliance with these provisions would be imperative, and non-compliance 
fatal to the right of appeal.” 

In the light of these well established rules of law, I am decidedly of 
the opinion that the two rules of practice now under cousideration 
when construed in part materia as must be done, are mandatory, and 
not merely directory. The time within which the specification of errors 
is to be filed is of the essence of the thing to be done; and there is a 
peualty affixed by rule 90 for a failure to file within that specified time, 
to wit: That the right of appeal is waived and lost. 

Counsel for Stevens refer to, and rely upon, the cases of School Dis- 
trict of Ashley v. Hall (106 U.S., 428), and Gumbel v. Pitkin (113 id., 
545), to sustain their position that these rules already referred to are to 
be considered as directory merely. But their position is untenable. In 
these two cases the court was construing Section 997 of the U. S. Re- 
vised Statutes, which provides that: ‘There shall be annexed to, and 
returned with any writ of error for the removal of a cause, at the day 
and place therein mentioned ..... an assignment of errors..... 
with a citation to the adverse party ;” and the court in passing npona 
motion tu dismiss a writ of error because of non-compliance with the 
Statnte just quoted, in the first case (which is cited with approval in the 
second), say: 

“A failure to annex to or return with the writ of error an assignment 
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of errors, as required by Section 997 of the Revised Statutes, is no 
ground for dismissal for want of jurisdiction. If an assigument is filed 
in accordance with the requirements of paragraph 4, Rule 21, it will or- 
dinarily be enough.” 

This rule of the supreme court required the appellant, at least six 
days. before the case was called for argument, to file a brief containing 
an assignment of the error relied upon. 

Now if rule 88 stood alone, there might be some reason for holding 
that itis merely directory, as the court did with reference to the sec- 
tiou of the statutes just quoted; but being taken together with rule 90 
such construction can not be allowed to obtain. It is rule 90 as well 
as rule 88 that has not been complied with. And the United States 
Supreme court, in cases where the statute, and also its rule above men- 
tioned, have not been complied with, have invariably dismissed the writ 
of error. Portland Co. v. United States (15 Wall, 1); and Treat & 
Dickerson v. Jamison (20 id., 652). 

It is also again insisted in the argument filed with the motion before 
me, that the notice of appeal originally filed in this case was in itself a 
sufficient specification of errors in the decision of your office. This point 
was very fully considered by me when my decision of June 5th last was 
rendered, and was decided to be not well taken; aud I do not deem it 
well to say more now on the subject, further than that I ain of opin- 
ion that my conclusion then arrived at was a correct interpretation of 
the law and the practice. 

After a very careful examination of all the questions presented for 
my consideration, I deny the said motion, and transmit herewith the 
papers for the files of your office. 


REPAYMENT—LIMITED BY STATUTE. 
HEIRS OF ISAAC W, TALKINGTON, 


The authority of the Department to make repayments is limited by statute and does 
not cover a ease where the purchase price of land has been twice paid to the gov- 
ernment. : 


Acting Secretary Muldrow to Commissioner Sparks, August 31, 1836. 


I have considered the appeal of the heirs of Isaac W. Talkington from 
your decision of February 11, 1885, refusing the repayment of $200 al- 
leged to have been paid by said Talkington in commuting Dardanelle, 
Arkansas, homestead entry, No. 3886, for the N. 4 of SE. 4 of Sec. 21, 
T. 71 N., R. 18 W. . 

Talkington made entry for said tract February 15, 1870, and in 
April, 1874, died. Subsequently thereto, to wit, January 4, 1884, the 
heirs purchased said tract under the second section of the act of June 
15, 1880, pursuant to the departmental decision of October 22, 1883 (2 
L. D., 46). 

In the present application certain affidavits set forth that on August 
20, 1872, Talkington commuted said homestead entry to cash entry, 
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paying for the land the sum of $200, and in support of such assertion 
@ paper is produced purporting to be duplicate receipt No. 7419, dated 
Dardanelle, Arkansas, August 20, 1872 in favor of Isaac W. Talking- 
ton, and signed by John ©. Austin, receiver, for $200 in full for said 
tract, and across the face of which is written, ‘commuted from Hd. No. 
3886, dated February 14, 1870.” The heirs now ask for the return of 
said $200. 

On the other hand, the records of your office fail to show that said 
cash entry was made, and the receipt of said $200 was never reported 
by the local officers; indeed, the returns show that cash receipt No. 
7419 was issued to another person in September 1872 for « different 
tract of land. Thus the fuct of such payment in the present state of 
the case is involved in some doubt. The application can however be 
disposed of. The power of repayment by the Secretary of the Interior 
is limited and defined by statute. Section 2362 of the Revised Statutes 
provides that: 


“The Secretary of the Interior is authorized upon proof being made 
to his satisfaction, that any tract of land has been erroneously sold by 
the United States, so that from any cause the sale caunot be confirmed, 
to repay to the purchaser, or to his legal representatives or assignees, 
the sum of money which was paid therefur, out of any money in the 
Treasury not otherwise appropriated.” 


The act of June 16, 1880 (21 Stat., 287), makes further provision for 
repayment in certain cases. Section 2 provides that, “in all cases 
where homestead or timber-culture or desert land entries, or other en 
tries of publie lands have been heretofore or shall hereafter be canceled 
for conflict, or where, from any cause, the entry has been erroneously 
allowed and cannot be confirmed,” the amount of purchase money, 
fees, and vominissions may be repaid. 

This being all the law applicable to repayment in such and like 
eases, lam of opinion, even admitting the fact of payment, that this 
Department is not vested by law with authority to make repayment in 
this case. 

For this reason said decision is affirmed. 


So 


CONTESTANTS PREFERENCE RIGHT—ACT OF JUNE 15, 1880, 


HOLLANTS v. SULLIVAN. 


Failure to assert the preference right of entry within the statutory period after can- 
cellation deprives the successful contestant of all rights gained by the contest, 
and he‘eannot thereafter be heard as a party in Interest to object to the suhse- 
quent purchase of the land under the act of Jnne 15, 18c0. 

The right of purchase under said act is not affected by reason of the original home- 
stead affidavit having been illegally made before a clerk of court. . 


Acting Secretary Muldrow to Commissioner Sparks, August 31, 18386. 


I have considered the case of William Hollants v. Michael Sullivan, 
involving the SE. 4 of Sec. 10, T. 104 N., R. 54 W., 5th P. M., Mitchell, 
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Dakota, (Sioux Falls series,) on appeal from your office decision of Feb- 
ruary 16, 1885, adverse to Hollants. 
The record shows the following facts: May 11, 1880, Sullivan made 


homestead entry of the tract described. October 25, 1882, Hollants 


commenced contest against said entry, charging failure to settle upon 
and improve the tract as required by law. Hearing was set for January 
12, 1883, notice of which was given by publication and by registered 
letter sent to claimant’s last known address. 

Claimant was not present, nor was he represented at the hearing. 
Ou the affidavit of contestant, corroborated by two witnesses, setting 
forth that Sullivan had not cultivated, built or resided upon, or In any 
way improved the tract since the date of entry, the register and re- 
ceiver adjudged the entry forfeited. Suid judgment was rendered on 
the day of the hearing, to wit, January 12, 1883, and no appeal was 
taken therefrom. September 14, 1883, your office, in the regular course 
of business, and following the judgment of the local office, canceled 
said entry upon the records. In August, 1883, however, Sullivan had 
applied to purchase under the act of June 15, 1880, and on the 18th of 
the same month he was allowed to purchase, and final cash certificate 
was issued to him by the local office. | 

June 24, 1884, Hollants filed in the local offive his application to have 
Sullivan’s said cash entry canceled, and at the same time applied to 
enter the tract, he alleging that about June 1, 1888, he went upon the 
land and made bona jide improvements; that lhe had broken twenty- 
three acres of the land, and had continued to occupy the same. 

June 28, 1884, said application was forwarded to your office, which, 
on the 6th of September, 1884, held Sullivau’s purchase under the act 
of June 15, 1880, valid, and rejected Hollants’ application to enter. 
Hollants did not appeal. 

September 30, 1884, your office, apparently on its own motion, recon- 
sidered and rescinded its decision made as above, and held that as Sul- 
livan had failed to appeal from the judgment of forfeiture rendered by 
the register and receiver, in the contest brought by Hollauts, that 
judgment became final and vested in contestant a preference right of 
entry under the act of May 14, 1880. Sullivan’s homestead and cash 
entry were therefore held for cancellation, and the preferred right of 
entry was awarded to Hollants. 

The register and receiver reported that the parties were notified 
October 7, 1884, of the decision last above mentioned, but that the 
notice to Sullivan was returned unopened. | 

Thereupon Hollants again on the 24th of October, 1884, applied to 
make homestead entry of the tract. His application was on the same 
day granted and he entered the land under the homestead law. 

February 16, 1885, your office again, on its own motion, so far as the 
record shows, reconsidered the case, and came to the couclusion that 
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Sullivan had the superior right, and was entitled to purchase under the 
act of June 15, 1880. 

Your predecessor therefore set aside your office decision of September 
30, 1884, and reinstated that of September 6, 1884. The effect of this 
was to cancel Hollants’ homestead entry and award to Sullivan the 
right of purchase, which, as has been stated, he had availed himself of. 
It is from this action that Hoilants appeals. 

Recurring to such of the facts presented by the foregoing recital as 
are necessary to a decision of the case, we find (1) that Hollants, as a 
successful contestant, failed to avail himself of his preferred right of 
entry under Section two of the act of May 14, 1880, and (2) that Sualli- 
van after the expiration of said preferred right and prior to the can- 
cellation of his entry on the records of your office, applied and was 
allowed to purchase under the act of June 15, 1880. Hollants not 
only permitted the time during which the law gave him a preferred 
right of entry to elapse, but he waited until June 14, 1884, nine months 
after the cancellation of Sullivan’s entry on the records of your oflice, 
and ten months after Sullivan’s purchase under the act of June 15, 1880, 
before making a move in the direction of claiming the tract. He then 
asked that Sullivan’s purchase be set aside and that he be allowed to 
enter. 

Your office very properly by its first decision, that of September 6, 
1884, in the case, held Sullivan’s purchase valid and rejected Hollants’ 
application. Under the rulings and decisions of the Department in 
force at that time, Sullivan had aright at any time pending the contest 
to purchase under the provisions of section two of the act of June 15, 
1880, and thus as against the contestant as well as the rest of the world 
could secure title to the tract in contest. 

This interpretation has recently been changed in the case of Freise 
». Hobson (4 L. D., 580), but such change does not affect rights which 
were acquired and which as in this case became vested under previous 
rulings and decisions. But the former ruling under which Sullivan was 
allowed to purchase does Hollants no harm, for, under any construction 
or interpretation of the law, it deprives him of no statutory right. 
Not having asserted his preferred right as a successful contestant, he 
at the end of thirty days after notice of cancellation occupied a posi- 
tion with reference to his right to enter in no way superior to that of 
any other person qualified to enter. His rights were then, so far as his 
contest was concerned, simply on a par with those of others who might 
desire to claim the land. 

This being true, he could not at the date. when he asked for the can- 
cellation of Sullivan’s cash entry make his demand as a party 1n inter- 
est, for he had waived whatever statutory right he might otherwise 
have claimed, by his failure to assert it in time. The question as to 
Sullivan’s rights under his purchase therefore becomes one solely be- 
tween him and the government, and, as before stated, his right to pur- 
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chase aS he did was indisputable under the rulings and decisions gov- 
erning your office and the Department at that time. 

It is objected, however, by appellant that the affidavit made by Sul- 
livan when he made his homestead entry was not in accordance with 
law; that'therefore his homestead entry was illegal and void, and that 
no right of purchase under the act of June 15, 1880, could be predi- 
cated upon such anentry. Theground of objection to the affidavit is that 
it was made before a ‘clerk of court, under Section 2294 of the Revised 
Statutes, whereas it could not legally be so made, for the reason that 
neither Sullivan nor any member of his family were then residing on 
the land. | | 

Admitting the fact to be as charged, such irregularity could be cured 
by the filing of a properly executed affidavit, and would not render the 
entry void, but only voidable; and said entry being on its face valid, 
segregated and appropriated the land covered thereby, so long as it re- 
mained of record: Graham v. Hastings & Dakota Ry. Co. (L L. D., 
380); St. Paul, Minneapolis & Manitoba R. R. Co. v. Forseth (3 L. D., 
446.) 

The case consequently comes clearly within the purview of the act of 
June 15, 1880, so as to authorize Sullivan’s purchase thereunder. It 
was long held by your office, and that view has been sustained by the 
Department (see case of George W. Maughan, 1 L. D., 53), that pur- 
chase may be made under section two of the act of June 15, 1880, al- 
though the homestead entry was void at inception. [ do not stop here 
to consider the correctness of the view thus enunciated, for it is not 
necessary to this case, but refer to it to show the extent to which the 
Department has gone in administering the act of June 15, 1880. 

Your office decision awarding the tract in question to Sullivan under 
his purchase is affirmed. 


SETTLEMENT RIGHTS—ACT OF MAY 14, 1880. 
DANIELL v. DANFORTH. 


A pre-emptor and homesteader with conflicting claims having agreed to certain 
mutual concessions for the purpose of terminating the controversy, it was com- 
petent for the pre-emptor to abandon his claim as such and take the land as a 
homestead, and he would in such case be entitled to the benefit of his settlement 
as provided in the act of May 14, 1830, to the exclusion of intervening claims. 


Acting Secretary Muldrow to Commissioner Sparks, August 31, 1886. 


I have considered the case of Arthur Daniell v. C. A. Danforth, 
involving lots 3 and 4 of Sec. 1, T. 20 N., R. 2 E., Olympia, W. T., on 
appeal by Daniell from your predecessor's decision of December 13, 
1884, sustaining the decision of the local officers which rejected his ap- 
plication to file a pre-emption claim for said land. 

The facts material to the issue raised by the appeal are as follows. 
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In 1882 said Danforth endeavored to file as a pre-emption settler for 
lots 3 and 4 and the SH. 4 of NW. of said section, but his application 
was rejected because of the superior right of the Northern Pacific Rail- 
road Company. At the same time one Eaton was claiming all of said 
tracts under the timber and stone act, aud one Paxton was claiming 
them (by a later application) as a homestead settler, both claims having 
_ been rejected, however, because of the railroad grant. At a hearing 
ordered in 1883, the Railroad Company and Eaton defaulted and thence- 
forward were dropped from the case. Danforth and Paxton appeared 
and offered testimony, and the local officers decided February 7, 1884, 
that the applications of both should be allowed, ‘‘ and the priority of 
the respective claims determined when they or either of them made 
final proof”. No appeal fromm said decision was taken, and its effect was 
to place both Danforth aud Paxton of record as claiming the land, the 
former by a pre-emption filing and the latter by a homestead entry, 
from date of their respective applications in 1882. At date of said 
decision, also, both parties had valuable improvements thereon, Dan- 
forth’s being wholly on the SH. 1 of NW. 4 of the section. To avoid 
further litigation, it appears, Danforth and Paxton made an agreement 
to divide the land between them, and in pursuan:e thereof they appeared 
at the local office on March 28, 1884; Danforth filed a relinquishment 
of his claim to the SE. 4 of NW. 4, and Paxton filed a relinquishment 
of his claim to lots 3 and 4; and Danforth made homestead entry of 
said lots, and Paxton made homestead entry of said quarter-quarter. 

This was the status of the land when on June 23, 1984, Daniell ap- 
plied to file a declaratory statement on lots 3 and 4, alleging settlement 
on the 24th of the preceding March. Said application was rejected by 
the local officers, and Daniell appealed, the ground of bis appeal being 
that, as Danforth had no improvements on lots 3 and 4, and had aban- 
doned his pre-emption claim by making an original homestead entry, 
his right thereunder to said lots attached March 28, 1854; and that as 
he (Daniell) had settled on said lots on the 24th of said month, his right 
thereto was superior to Danforth’s, and his filing should have been re- 
ceived. Your office overruled the appeal, however, and sustained the 
rejection as aforesaid; and on February 18, 1885, a motion for recon- 
sideration was denied, 

I entirely concur in said action of your office. It is clear from the 
recital of facts above that, by virtue of the decision of February 14,1884, 
the tract in controversy was covered by a subsisting pre-emption and 
homestead claim on March 24, the date whereon Daniell alleges settle- 
ment, and thereafter until March 28, and that therefore no valid settle- 
ment on it could then be made, and no right or claim to it could thus 
be iniated. The issue in relation to the land until said March 28 was 
solely between Danforth and Paxton, and if Danforth was not entitled 
to it the Land Department would have awarded it to Paxton. The two 
interested parties, however, agreed to divide the land between them and 
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thus terminate litigation; and tbat such a disposition of the controversy 
was lawful and should be encouraged by the government is clear, and 
was So ruled in the case of Ayers v. Buell and Connelly (2 L. D., 257). 
In so doing, it was entirely competent, I think, for Danforth to abandon 
his pre-emption claim, and initiate a new claim under the homestead 
law. This he did, and he at once became entitled to the benefit of his 
settlement tor three months prior to date of his homestead entry. This 
alone would be sufficient to cut off Daniell’s claim by virtue of a settle- 
ment within said three months. And Danforth has since notified the 
Land Department that Le proposes to claim the benefit of said three 
months’ settlement. 

For those reasons I concur in the action of your office rejecting Dan- ° 
iell’s application, and affirm said decision. 

I find from the papers before me that Dauiell alleges that he has 
asked for a hearing, for the purpuse of showing that Danforth did not 
make said homestead entry in good faith but for speculative purposes, 
and that your offive has not yet acted upon it. This was assigned as a 
ground of reconsideration of your said decision, and also as error in 
this appeal. Said assignmeuts are not well taken, for the reasun that 
the issue before you, and properly here under the appeal, arose upon 
an alleged pliority of right. I think, however, that this allegation 
should be inquired into, and that you shonld order a hearing for that 
purpose. Said hearing should properly embrace the good faith of Dan- 
forth at and from the date of bis homestead entry on Lots 3 and 4, and 
under bis present application Daniell should be treated asa protestant. 
There are certain facts already in the record bearing upon this charge, 
but they have not been presented in such manner as to justify the Land 
Department in passing ou them. 


DESERT LAND ENTRY—FINAL PROOF. 
GEORGE RAMSEY. 


The fact of reclamation may be shown on final proof without showing the results of 
reclamation. 

If it be shown that a sufficient permanent supply of water to effectnally irrigate the 
land has been secured, the proof should be deemed satisfactory without requir- 
ing proof of crops raised as the result of irrigation. 

It should appear however that the whole tract for which final proof is submitted has 
been actually irrigated in a manner indicative of good faith, and in this connec- 
tion the quantity of water, the right. to its use, and the manner of its distribn- 
tion should be duly considered. 


Secretary Lamar to Commissioner Sparks, September 1, 1886. 


By letter “C” of May 10, 1886, you transmitted the appeal of George 
Ramsey from your decision of October 12, 1885, rejecting his final proof — 
on desert land entry of the SE. 4 and the SW. 4 of NE. 4 of Sec. 8, T. 
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24 N., R. 64 W., made May 13, 1885, at the Cheyenne land office, Wyo- 
ming Territory. 

From the records in the case it appears that on the 13th of August, 
1885, the local officers transmitted for instructions the said final proof 
of Ramsey, together with his relinquishment of the 8. 4 of said SE. 4, 
they thinking that they had no authority to receive final proof for a 
part of a desert land entry, even when accompanied by a relinquish- 
ment of the remaining part. 

Your decision herein appealed from was thereupon rendered, by 
which the said entry was canceled to the extent of the relinquishment, 
the final proof for the remainder was rejected and returned to the local 
office. This decision ruled that before final proof upon desert land en- 
tries can be accepted, it must be shown that agricultural crops have 
been raised on the land reclaimed. Upon this point yon say: 


“T shall require evidence that the law hus been complied with in form 
and spirit. 1 do not think the fact that crops can be raised is estab- 
lished until itis shown that crops have been raised; and it must also 
be shown that the raising of the crop is the result of a reclamation 
without which the crop could not have been raised.” 


The appeal urges that upon this point your decision is in direct op- 
position to the instructions of ny immediate predecessor upon the same 
point. | 

The desert land act (19 Stat.. 377) provides: that any qualified per- 
son, “upon the payment of twenty-five cents per acre, nay file a decla- 
ration, under oath, that he intends to reclaim a tract of desert land, 
not exceeding one section, by conducting water upon the same within 
the period of three years thereafter.” And that “at any time within 
the period of three years after filing said declaration, upon making sat- 
isfactory proof to the register and receiver uf the reclamation ot said 
tract of land in the manner aforesaid, and upon the payment to the re- 
ceiver of the additional sum of $1.00 per acre, for a tract of land not 
exceeding six hundred and forty acres, to any one person, « patent for 
- the same shall be issued to him.” 

This act has been the subject of construction by the Department 
more than once, and the several conclusions arrived at have not been 
uniform. Within afew days after the passage of the act, to wit, March 
12, 1877, your office issued a circular of instructions for guidance in 
- carrying its provisions into effect. (2 C. L. L., 1375.) Therein it was 
said: “At any time within three years after the date of filing the dec- 
laration and the issue of certificate, the proper party may make satis- 
factory proof of having conducted water upon the land applied for.” 

These instructions coutinued in force until they were supplemented 
by those of September 3, 1880 (ib., 1832), Therein it was held: First, 
That the whole tract must be, in fact, irrigated in a manner suitable 
for cultivation, and indicative of the good faith of the claimant. And 
second, That an agricultural crop of cereals, vegetables, or hay, must 
be raised within the statutory period of three years. 
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The same question was discussed incidentally in the case of Wallace 
v. Boyce, (1 I. D., 54,) although that case turned upon a different ques- 
tion, viz: That the claimant had not conveyed water upon the land to 
any extent whatever; and the only thing therein decided was that the © 
intendment. of the statute was to provide for the reclamation of desert 
lands to an agricultural state, that Congress had specified water as a 
means to that end, and that there should be sufficient water to prepare 
the land for cultivation. 

This case was commented upon and explained by my immediate pre- 
decessor in his instructions before mentioned (3 L. D., 385), which was 
the last time, so far as I am aware, that this question has been before 
this Department until the present. This was on the 9th of February, 
1885; and the ruling then adopted was that “The proof is satisfactory 
when it shows the claimant to be the owner of a sufficient quantity of 
water to irrigate the land sufficiently for agricultural purposes, and 
that he has conveyed such water on the lands, so that it can be used in 
irrigating the crop.” 

Now, by the terins of the act, the land is to be reclaimed “by con- 
ducting water upon the same.” The first question to be deterinined 1s, 
the significance of the word ‘treclaim” as it is used in the act. In the 
interpretation of statutes the rule is that, ‘‘ Words are generally used 
in their usual and most known signification.” (1 Blackstone, 50.) 
Hence, applying the general meaning to the word “reclaim,” as given 
by Webster, and the meaning of the statute is: That the desert lands 
shall be reduced to an agricultural state “by conducting water upon the 
same.” It does not follow, however, that an agricultural crop must be 
raised in order to show that such a condition has been arrived at. In 
other words, it is not necessary to show the results of reclamation in 
order to prove the fact of reclamation. And under the statute the fact 
of reclamation is all that need be proven. The reason is this: It is a 
well known fact that the soil of the desert lands that are affected by 
this act under consideration, has all the elements to make it productive 
except water. It it has, then the fact that it has been supplied with a 
sufficient permanent supply of water is all that can be required under 
the statute. If it has not, then it can not be reclaimed “ by conducting 
water upon the same,” and the object of the statute is defeated. As 
was said by Mr. Secretary Teller (3 L. D., 386): “The raising of a crop 
may be evidence of reclamation, but it is not the only evidence that 
ought to be received, and ought not at any time to dispense with actual 
proof as to the character of the ditch, quantity of water, etc., owned 
by the claimant.” But I will go one step further than my predecessor, 
and hold that the whole tract for which proof is offered, (unless it be 
possibly some high points or uneven surfaces which are practically not 
susceptible of irrigation,) must be actually irrigated in a manner indica- 
tive of the good faith of the claimant. In this connection the right to 
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the water used, the quantity of it, the manner of its distribution, and 
the permanency of the supply are all to be taken into consideration. 

This view of the subject is coufirmed, I think, by an examination of 
the debates in Congress when the act was passed. There was little or 
no discussion of the original bill in the House, where it. originated ; 
but in the Senate it was discussed at considerable length. In the re- 
port of the Senate Committee on Public Lands accompanying the bill, 
I find the following language: ‘The bill provides for the sale of a sec- 
tion of land to any person who will first irrigate the same at the usual 
price of $1.25 per acre.” And again, *‘ But the Committee believe that 
when these lands ate trrigated they will be of sufficient value to enable 
the purchaser to pay the government price paid for other public lauds.” 
And i the discussion over the bill, Senator Sargent, of California, who 
had charge of the bill, in answer to certain interrogatories as to the 
- manner of irrigation, the amount of water required, etc., said: 

“Now we propose by this bill that the parties shall have a right to 
have an exclusive tight to buy the land for three years, provided they 
in good faith start to bring water upon the land, and do bring the water 
to the land; and when they have brought enough water there to make 
it an object for people to occupy the land ..... These lands yield 
richly, provided they can get the water ..... A person can not live 
there unless he las irrigation. ” See Congressional Record, 44th Con- 
gress, 2d Sess., Vol. 5, Part 3. Pages 1964-1974. 

There is. nothing to be observed in these debates which indicates in 
_ the slightest that Congress ever intended that the claimant under this 
act should in any case be required to show the results of reclamation 
before his final proof should be aecepted. It was considered sufficient 
that proper irrigation be proven. 

With reference to the particular proof of Ramsey, I have to say that 
in my opinion it conforms to the rule above adopted. It is therein testi- 
fied to by two witnesses, who appear to be in a condition to testify un- 
derstandingly, and from personal observation of the land, that there is 
oue large maiu ditch four feet wide in the bottom and two feet deep, 
running through each legal subdivision of the tract in controversy ; that 
there is a plentiful supply of water thus obtained, which is spread over 
the entire tract by “tapping” this main ditch; that there has been a 
. Sufficient amount conducted upon, and distributed over, the Jand to 
render it productive. And the claimant is one of an association that 
owns this ditch, and has an absolute ownership of sufficient water to 
irrigate this land properly, thus insuring the permanence of the supply. 
No crops have as yet been raised upon the land, but one of the wit- 
nesses states that, “it is now (July 13, 1885) under cultivation.” 

Entertaining the views that I do, upon this question, I reverse your 
decision. .. 
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HOMESTEAD—ADJOINING FARM ENTRY. 
THOMAS B. HARTZELL. 


The right to make an adjoining farm entry cannot be invoked for the purpose of 
securing one hundred und sixty acres to one who ‘‘ owns” a less amount which 
was entered under the general homestead law. 

Contemporaneous and uniform executive construction should be regarded as conclu- 
sive where there is doubt as to the exact intendment of a statute. 


Acting Secretary Muldrow to Commissioner Sparks, September 3, 1886. 


I have considered the appeal of Thomas B. Hartzell from your deci- 
sion of May 21, 1885, rejecting his applieation to make an adjoining 
farm entry of certain tracts of land in the Los Angeles, California, dis- 
trict. | 

It appears that Hartzell, on November 9, 1883, made homestead entry 
of the N.$ of NE.4 of Sec. 18, T.148., R. 1. W., S. B. M., in said Jand 
district, on which entry final certificate was issued December 21, 1883. 
On April 13, 1885, said Hartzell made application to be allowed to 
make * an adjoining farm entry” of the SW.4t of SE.4 of Sec. 7, aud the 
NW.4 ot NW.4 of Sec. 17, same town andrange. Thisapplication was 
rejected by the local officers and on appeal the rejection was affirmed 
by you. 

Claimant states that at the time he made his homestead entry in 1883 
the land he now seeks as an “adjoining farm entry” was within the | 
withdrawal for the benefit of the Texas Pacific Railroad Company, and 
he was thereby prevented from entering the same; but that, with the 
consent of that Company, and the expectation of procuring title from 
it, he improved and cultivated the land; and inasinuch as said railroad 
grant has been forfeited and he can not procure title from said company 
for the land, he makes the present application. 

I have caused the records of your office to be examined, and they 
show that the land now sought to be entered was never within the 
withdrawal for the said railroad company, and hence was subject to 
entry at the time of the original homestead entry of Hartzell was made 
in 1883. | | 

You reject his present application on the ground that in making 
entry in 1883 he exhausted his homestead right. In this it is strenu- 
ously insisted by counsel that you erred. 

The first section of the act of May 20, 1862, conferring the general 
homestead right, also contained the provision under which the right 
to make an adjoining farm entry is claimed. These provisions are em- 
bodied im Section 2289 of the Revised Statutes, and the clause relating 
to the adjoining entry states that, ‘Every person owning or residimg on 
land may under the provisions of this section enter other land contig: 
uous to his land, which shall not, with the laud so already owned aud 
occupied, exceed in the aggregate one hundred and sixty acres.” 
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In relation to the general homestead right, granted by the act of 
May 20, 1862, it was said by Acting Secretary Muldrow, in the case of 
Hiram E. Thornton, 3 L. D., on page 511: 

‘““That act (of May 20, 1862,) provided that any one qualified should 
‘be entitled to enter one quarter section or a less quantity’ of unap- 
propriated publie land. It is to be observed that here is no expressed 
restriction upon the right of entry, so far as the numbers thereof are 
concerned, but there is the emphatic declaration that the party should 
be ‘ entitled’ to make entry to the extent of one quarter section and 
no more. Yet the Department, viewing the context of the whole act, 
construed the above general provision, as to the right of entry, to mean 
that but one entry could be made, whether for a whole quarter section 
or less. This rule, established shortly after the passage of that act, bas , 
been adhered to consistently aud persistently ever since.” 

In harmony with this rule, the Department has uniformly held that 
the land ‘“‘owned” by a party seeking to make an adjoining farm entry 
must be “owned” otherwise than under the homestead law, for the 
simple reason that to hold otherwise would be to give to such party 
more than one homestead right under said act. See cases of Savage v. 
Weymouth, and ex parte W. C. Thomas, (12 C. L. O., 120-1). This 
contemporaneous and uniform executive construction is not to be disre- 
garded, but should have the same force and effect as the statute itself. 
Brown v. United States (113 U.5., 568). 

Congress, by implication, recognizing and acquiescing in the aboxe 
construction of the homestead law, has by statutory enactments estab- 
lished some exceptions to the general rule. The first of these, found 
in Section 2306 of the Revised Statutes, is the result of legislation in 
1872 and 1873, and makes an exception in favor of those who were in 
the military or naval service of the United States. It does not appear 
that Hartzell was in such service and he eannot avail himself of said 
section. The next exceptions are made by the acts of March 3, and 
July 1, 1879 (20 & 21 Stats., pp. 472 and 48, respectively). These two 
acts provide in substance that where a persou has taken a homestead 
within the limits of any railroad grant, and was by existing law re- 
stricted to eighty acres, he might enter, under the homestead laws, an 
additional eighty acres, adjoining the original entry. But the provis- 
ions of these acts cannot be invoked to aid Hartzell’s case, because (1) 
the land embraced in his original homestead entry, as shown by the 
records of your office, was not within railroad limits: nor (2) was he at 
the time of said entry restricted by existing law to the entry of only 
eighty acres: and (3) said acts only apply to sueb persons as had 
‘taken a homestead,” and not to those who might thereafter take such 
homestead, as did Hartzell in 1883, four years after the passage of the 
acts. 

On May 6, 1886, Congress passed another act in relation to this sub- 
ject, making therein no new exception to the general rule, but only dis- 
pensing with cost of patent and with proof of settlement and cultiva- 
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tion on the additional entries allowed under the two acts of 1879, pro- 
vided the entryman had made final proof of settlement and cultivation 
under the original entry. 

I therefore find no error in your said decision and affirm the same. 


COAL LAND—PROOF AS TO THE MIVERAL CHARACTER OF LAND. 
COMMISSIONERS OF KINGS COUNTY v. ALEXANDER ET AL. 


The proof of the mineral character of land must be specific and based upon the 
actual prodnetion of mineral. 

It is not enough to show that adjoining lands are of mineral character, but it must 
be shown as 4 present fact that the lands are mineral. 


Secretary Lamar to Commissioner Sparks, September 4, 1886. 


I have considered the case of the Commissioners of Kings County, 
Washington Territory, v. William J. Alexander, Joseph Thiel, Charles 
A. Berger, John Geehan aud Alexander Laird, as presented by the 
appeal of the former from the decision of your office, dated October 3, 
1884, sustainiug several coal entries made hy said entrymen. 

The record shows that Alexander made coal entry No. 61 of Lot 5, N. 
3 of the SW. 4and SE. 4 of the SW. 4 of Sec. 16, T. 24.N., R.4 E.,on April 
6,1883; that Joseph Thiel nade coal entry No. 62 of Lots 1,2 and W.$ 
of the NW. 4 of Sec. 16, T. 25 N., R.4 E., on April 7.h, same year; 
Charles A. Berger made coal entry No. 63 of Lots 4, 5, 6 and NW. 4 of 
the SW. 4 of Sec. 16, same township and range, on April 7, 1883; that 
John Geehan made coal entry No. 64 of Lot 3, Sec. 16, same township 
and range, on April 9, 1883, and that Alexander C. Laird made coal 
entry No. 65 of Lots 5, 4 and 8. 4 of SW. 4 of Sec. 16, T. 24 N., R.4 E., 
Olympia land district, W. T. 

The above entries were made under Section 2347 of the Revised Stat- 
utes. The lands covered by said entries are in Section 16 of townships 
24 and 25, range 4 east. Allegations having been filed by said Com- 
missioners that said lands are reserved for school purposes; that they 
are of great value on account of their proximity to the City of Seattle, 
and that they are not mineral land, your office on December 21, 1883, 
directed the local land officers to order a hearing to determine the char- 
acter of the land, whether mineral or not. 

February 20, 1884, was set for the hearing, at which all parties in 
interest appeared by counsel and offered testimony. On April 3, 1884, 
the district officers transmitted the testimony without eondeunie any 
opinion thereon. Your office, however, on October 3, 1884, considered 
the evidence and found that the weight of the testimony, us to the dip, 
strike and angle of inclination of the surrounding veins, mines and crop- 
pings, together with the invariable similarity of the incasing strata to 
that discovered by the shaft, established that the coal deposit extended 
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under the lands in question, and that they should be classed as coal 
lands; and held that said entries should remain intact. 

The record is exceedingly bulky, inuch of the testimony offered is 
irrelevant, and the opinions of some of tle wituesses claiming to be ex- 
perts are in direct conflict. The testimony shows that, although one 
shaft has been sunk ninety feet deep, no coal bas been found upon said 
lands. Indeed, counsel for the entrymen concede this fact, but contend 
that the preponderance of the testimony shows that the coal measures 
extend under these lands, and therefore their coal character is estab- 
lished so as to render them subject to entry under said Section 2347, 

It is clear that if said lands are not mineral, they are not subject to 
entry under said section. It is true that the entrymen have made afii- 
davit. among other thiugs, that they are well acquainted with the char- 
acter of the land applied for and with each aud.every legal subdivision 
thereof, having frequently passed over the same; that their knowledge 
is such as to enable them to testify understandingly with regard thereto; 
that said lands contain large deposits of coal, and are chiefly valuable 
therefor, but it nowhere appears from the testimony of the witnesses 
that auy coal has been actually found upon the lands covered by said 
entries. | | 

The lands are in close proximity to the city of Seattle and the evidence 
shows that they are valuable by reason thereof. It is a significant fact 
that not one ot the enfrymen appeared at the hearing and gave testi- 
mony coucerning the character of the land, or their means of knowl- 
edge by which they were enabled to make the affidavits above referred 
to. Aside from the testimouy offered by the protestants, the evidence 
submitted by the counsel for the entrymen shows that their opinion is. 
based upon a mere theory that coal will be found, if the shaft is sunk 
deep enough. But it has been repeatedly held by this Department that 
the proof of the mineral character of land must be specific and based 
upon the actual production of mineral; that it is not enough to show 
that neighboring or adjoining lands are mineral in character, and that 
the lands in controversy may hereafter develop minerals to such an 
extent as to show its mineral character, but it must be shown as a pres- 
ent fact that the lands are mineral, and this must appear from actual 
production of mineral and not from a theory that the lands may hereaf.: | 
ter produce it. Hooper v. Ferguson (2 L. D., 712); Dughi v. Harkius 
(ibid., 721); Roberts». Jepson (4 L. D., 60); Cleghorn’b. Bird (ibid., 478); 
Lientz et al. v. Victor et al. (17 Cal., 272); Alford v. Barnum ef al, (45 

al., 482). | 

Sinee the evidence shows that said land is not mineral in character, 
it will be unnecessary to consider the question whether the reservation 
for school purposes for the benefit of said Territory withdraws from 
mineral entry those lands in school sections not known to be mineral 
at the date of the filing of the township plat thereof in the local land 
office. While it is true that if the lands applied for are clearly mineral 
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in character, the mere fact of their close proximity to a city would be 
no reason for refusing an entry under the mining laws, yet the fact of 
the increased value of such lands, by reason of their location, may ac- 
count for an attempt to aequire title to the same under the mining laws, 
when their mineral character is not shown. 

After a careful examination of the record, it is pacer that said en- 
tries were not made in accordance with law. : 

Said decision cf your office is accordingly reversed, and you will 
please cause said entries to be canceled. 


HOMESTEAD—ADDITIONAL ENTRY—ACT OF MAY 6, 1886. 


CIRCULAR. 


3 
] 


Commissioner Sparks to registers and receivers, July 26, 1886, 


Your attention is called to the following act of Congress and instruc- 
tions thereunder: | 


AWN ACT to protect homestead settlers within railway limits and for other purposes. 


Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all homestead settlers on pnblic lands within the railway 
limits restricted to less than one hundred and sixty acres of land, who have hereto- 
fore inade or inay hereafter ake the additional entry allowed cither by the act 
approved March third eighteen hundred and seventy-nine, or the act approved July 
first eighteen handred and seventy-uine, after having made final proof of settlenent 
and cultivation under the original entry, shall be entitled to have the lands covered 
by the additional entry patented without any further cost or proof of settlement and 
cultivation. 

Approved May 6, 18386. 

1, The acts of Mareh 3 and July 1, 1879, provide that homestead 
setilers who make additional or new homestead entries under authority 
thereof, are required to reside upon and cultivate the land embraced in 
such additional or new entries for at least one year. 

2, The present aet dispenses with the requirements of residence and 
cultivation upon and of the tracts embraced in additional entries made 
under the former acts. Such additional entries can be made only upon 
tracts “adjoining the land embraced in the original entry.” 

3. The requirement of residence and cultivation is not dispensed with 
in respect to new entries made under the acts of March 3 and July 1, 
1879. 

4. Jn order to entitle a homestead entryman to an additional entry 
under the act of March 3 or July 1, 1879, and to a patent for such addi- 
‘tional entry under this act, his original entry must be a valid, bona fide 
entry, and the proofs presented in support thereof must be accepted ty 
this Office. 

5. You will, therefore, in no case issue a final certificate on the addi- 


tional entry until you have been advised by this Office that final proof 
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on the original entry has been approved and the additional entry 
allowed. When so advised you will issue finai certificate on the addi- 
tional entry without cost to the entryman, and forward the same to this 
Office. 

6. Form 4-197, with necessary alterations, may be used for final cer- 
tificates under this act. 

Approved : 

- LL. Q. C. LAMAR, 

Secretary. 


od 


TIMBER CUTTING ON THE PUBLIC DOMAIN. 
CIRCULAR.* | 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., August 5, 1886. 

By virtue of the power vested in the Secretary of the Tntevior by the 
Ist section of the act of June 3, 1878, entitled “An act authorizing the 
citizens of Colorado, Nevada, and the Territories to fell and remove 
timber on the public domain for mining and domestic purposes,” the 
following rules and regulations are hereby prescribed: 

Ist. The act applies only to the States of Colorado and Nevada, and 
to the Territories of New Mexico, Arizona, Utah, Wyoming, Dakota, 
Idaho, and Montana, and other mineral districts of the United States 
not specially provided for. 

2d. The land from which timber is felled or removed under the pro- 
visions of the act, must be known to be of a strictly mineral character 
and that it is ‘not subject to entry under existing laws of the United 
_ States, except for mineral entry.” 

3d. No person, not a citizen, or bona fide resident of a State, Territory, 
or other mineral district, provided for in said act, is permitted to fell or 
remove timber from mineral lands therein. And no person, firm, or 
corporation felling or removing timber under this act shall sell or dispose 
of the same, or the lumber manufactured therefrom. to any other than 
citizehs and bona fide residents of the State or Territory where such 
timber is cut, nor for any other purpose than for the legitimate use of 
said purchaser for the purposes mentioned in said act. 

4th. Every owner or manager of a saw-mill, or other person felling 
or removing timber under the provisions of this act, shall keep a record 
of all timber so cut or removed, stating time when cut, names of parties 
_ cutting the same or in charge of the work, and describing the land from 

whence cut by legal subdivisions if surveyed, and as near as practicable 


— * For previous. circulars on this subject see 1L. D., 601-3; 4 id. 521; 10C. L. O., 
136 e¢ seg.; 12 id. 126. 
— 2278 DEC——-9 
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if not surveyed, with a statement of the evidence upon which it is 
claimed that the land is mineral in character, and stating also the kind | 
and quantity of lumber manufactured therefrom, together with the 
names of parties to whom any such timber or Jumber is sold, dates of 
sale, and the purpose for which sold, and shall not sell or dispose of 


such timber, or lumber made from such timber, without taking from the. 


purchaser a written agreement that the same shall not be used except 
for building, agricultural, mining, or other domestic purposes within the 
State or Territory; and every such purchaser shall further be required to 
file with said owner or manager a certificate, under oath, that he pur- 
chases such timber or lumber exclusively for his own use and for the 
purposes aforesaid. 

5th. The books, files and records of all mill-men or other persons so 
cutting, removing, and selling such timber or lumber, required to be 
kept as above mentioned, shall at all times be subject to the inspection 
of the officers and. agents of this Department. 

6th. Timber felled or removed shall be strictly limited to building, 
agricultural, mining, and other domestic purposes, within the State or 
Territory where it grew. | | 

All cutting of such timber for use outside of the State or Territory 
where the same is cut, and all removals thereof outside of the State or 
Territory where it is cut, are forbidden. 

ith. No person will be permitted to fell or remove any growing trees 
of any kind whatsoever, less than eight inches in diameter. 

8th. Persons felling or removing timber from public mineral lands of 
the United States must utilize all of each tree cut that can be profitably 
used, and must cut and remove the tops and brush, or dispose of the 
same in such manner as to prevent the spread of forest fires. The act 
under which these rules and regulations were prescribed provides as 
follows: 

Src. 3. Any person or persons who shall violate the provisions of this 
act, or any rnles and regulations in pursuance thereof made by the See- 
retary of the Interior, shall be deemed guilty of a misdemeanor, and upon 
conviction shall be fined in any sum not exceeding five hundred dollars, 
and to which may be added imprisonment for any term not exceeding 
six mouths. . 

9th. These rules and regulations shall take effect September 1, 1886, 
and all existing rules and regulations heretofore prescribed under said 
act, inconsistent herewith, are hereby revoked. : 

WM. A. J. SPARKS, 
| | Commissioner. 

Approved, August. : 

L. Q. C, LAMAR, 
Secretary. 
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MINING CLAIM—SUIT TO VACATE PATENT. 
ROBERT HAWKE. 


Failure to comply with local regulatious may be shown by protest or adverse claim, 
but does not afford ground for judicial proceeding against the patentee by the 
government where no conflict with the geuera! law appears. 


Secretary Lamar to Coinmisaione Sparks, September 6, 1886. 


it have considered the application of D. H. Vaughn and others of 
Deadwood, Dakota, for the institution of a suit by the United States to 
vacate patent No. 5312, issued January 31, 1882, to Robert Hawke, 
upon Placer Mineral Entry No. 8, Whitewood mining district, Lawrence 
County, Dakota. 

The ground of said application is fraud by Hawke in procuring issue — 
of the patent, in that he procured it for the purpose of acquiring the 
houses and other improvements of occupants of the land, in that he 
failed to comply with the law in respect of expenditure on the claim, in 
that he failed to comply with the local mining regulations in making 
his location, and in that the land is not and never was valuable for 
minerals. These charges are said to be supported by a number of affi- 
davits which accompany the application. 

The report of your office, now before me, shows that this patent is 
based upon a relocation made by said Hawke on September 12, 1877. 
The claim is within the limits of the town site of Dead wood, and several 
protests were duly filed against it, alleging the non-mineral character 
of the land, which were disposed of by the decision of the Department 
rendered December 19, 1881, in the case of Townsite of Deadwood (8 C. 
L. Q., 153), affirming the decision of your office (Id., 18). Said case 
arose upon protests filed by the townsite occupants against various 
mineral claimants, including Robert Hawke. Hearing was ordered 
upon the question of the character of the land, at which some eighteen 
hundred pages of testimony were submitted, and on said testimony 
certain of the mining claims were held to be valuable for minerals, 
among Others the claim now in question, and patent accordingly issued 
to Hawke. All the tracts thus found to be mineral were ordered to be 
segregated from the townsite entry, and townsite patent will issue, as 
Iam informed, excluding said tracts by metes and bounds. 

In respect to the charge that Hawke procured the patent iu order 
to acquire the improvements of the townsite occupants, it rests upon 
the allegation that certain persons, being or claiming to be agents or 
co-owners with Hawke, have been endeavoring to persuade these occu- 
pants to purchase said improvements from Hawke. If the land was 
mineral, as it was decided to be, the case of Deffeback v. Hawke (115 
U.S., 392, 407) holds that the townsite settlers were on it without legal 
or equitable right, and were not even entitled to compensation for their 
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improvements under local statutes. Obviously, therefore, the United 
States are under no obligation, on the above allegation, to protect such 
settlers by the institution of the suit prayed for. 

In regard to the amount of work done on this claim, there is an alle- 
- gation that it did not amount to one hundred dollars; but said allega- 
tion is entirely too general, in the face of the record upon which pajent 
issued, to warrant a suit to set it aside. 

The ‘hares of non-compliance with the local mining regulations rests 
upon the allegation that Hawke has embraced in his claim “a strip of 
land 821 feet in length up and down Whitewood Gulch,” and has ex- 
tended its side lines beyond “what is known as the second rim rock.” 
The copy of said mining regulations on file provides as follows: “All 
claims shall consist of 300 feet running up and down the general course 
of said creek, and include first and second rim rock.” From an inspec- 
tion of the plats, it appears that Hawke’s claim is not more than 300 
feet in length along Whitewood creek, and it does not appear that this 
does not satisfy the regulation. Nor does it satisfactorily appear that 
said mining regulation limits the width of the claim to the second rim 
rock. But, conceding the alleged non-compliance, it is evident that the 
mining regulations were made, and are recognized by the United States, 
for the protection of miners; and if any mineral claimant was injured 
by Hawke’s location, it became his duty to file an adverse claim or pro- 
test in the local land office pending consideration of the application for 
patent. Neither of these courses was taken, and, since the tract em- 
braced in the claim is in extent within the limit allowed by the laws of 
the United States, and has been paid for at the legal rate, I fail to see 
that the United States have been injured, or have any sufficient ground 
in this charge for proceeding judicially against the patentee. 

Concerning the charge that the claim is not valuable for minerals, I 
find nothing in these affidavits in the nature of new evidence, which 
would have warranted my predecessor in rehearing the case of the 
Townsite of Deadwood, above mentioned. That case was a final adju- 
dication by this Department of the mineral character of the claim in 
question, after a full hearing, which has been carried into execution by 
the issue of the patent. There is no showing in the papers before me 
that Hawke fraudulently procured the testimony on which said adjudi- 
dication was made, or fraudulently excluded testimony which would have 
induced a different adjudication. The question therefore appears to 
have been fairly and fully tried, and to reach a different conclusion now 
and recommend the suit prayed for, on these general denials of the min- 
eral character of the land, “is,” as was said in the case of Thomas Starr 
(2 L. D., 759), * to invite not only want of respect for the adjudications 
of this office, and the dependent patents, but endless litigation.” 

For the foregoing reasons I must decline to recommend the institu- 
tion of a suif to vacate said patent. 
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HOMESTEAD RIGHT—SOLDIERS’ DECLARATORY STATEMENT. 
STEPHENS wv. RAY. 


By the filing and abandonment of a soldier’s homestead declaratory statement the 
right to make homestead entry is exhausted. 

The circular of December 15, 1882, so provided, and should govern cases arising 
thereafter. 


Acting Secretary Muldrow to Commissioner Sparks, September 8, 1886. 


I have considered the case of Henry W. Stephens v. George T. Ray, 
on appeal by the former from your office decision of January 31, 1885, 
canceling bis homestead entry, made March 22, 1884, for the N. 4 of the 
SEH. 4, and the SW. 4 of the SE. 4, and the NE. 4 of the SW. 4 of Sec. 
15, T. 40 N., R. 24 W., Sth P. M., Booneville district, Missouri, for con- 
flict with the prior claim of said Ray. 

The tract in question was originally covered by the homestead entry 
of one Susan Groff, made September 13, 1882. March 10, 1883, said 
Ray initiated contest against Groff’s entry for abandohment. Groff 
relinquished March 18, 1884—before the contest came to trial; and 
Groff’s entry was at once canceled. March 18th (ame day) Stephens 
made homestead entry of the tract. March 22 said Ray was allowed 
to make homestead entry of the tract. Your office thereupon, in view 
of the fact that Ray by initiating contest had procured the relinquish- 
ment of Groff’s entry, and thereby lad acquired preference right for 
thirty days to enter the same, held Stephens’s entry for cancellation. 

From said action of your office Stephens appeals, on the ground 
mainly that Ray was not a qualified entryman having previously ex- 
hausted his homestead right. This Ray under oath denies. 

It appears from the records of your office that the said George T. 
Ray, on November 13, 1878, filed at the Wa-Keeney land office, Kansas, 
pre-emption declaratory statement for the SE. 4 of Sec. 20, T. 18, RB. 25 
W.; and filed a relinquishment for the same May 27, 1880. Also that 
he filed soldier’s declaratory statement, at the same office, May 31, 
1880, for the SW. 4 of Sec. 32, T. 18, RK. 25. But Ray considers that 
the filing of such soldier’s declaratory statement did not exhaust his 
right to make an ordinary homestead entry. 

I do not think this contention is sustained by the law. 

It will not be disputed that the law allows but one homestead privi- 
lege. That privilege is in general exercised when a qualified claimant 
makes entry under the homestead law. If he abandons his claim or 
fails to meet the requirements of law relative to homestead entries he 
can not get title to the land covered by his entry, and said entry is 
canceled. In such case although he has acquired no land, his rights 
under the homestead law are exhausted and he can not again make 
entry of that or any other land. 


184 DECISIONS RELATING TO THE PUBLIC LANDS. 


Section 2304, et seq., of the Revised Statutes, make special provisions 
with regard to certain classes of soldiers and sailors, their widows and 
minor children. Among these ts the privilege of securing the right to 
enter under the homestead law a particular tract by filing a declaratory 
statement setting forth that the declarant has located a certain tract 
and that he intends to enter the same. 

~ Such statement will hold the land described therein for a period of 
six months for the benefit of the declarant, and his rights if he enter at 
any time within the six months relate back to the date of his filing. 
He is for that time as completely protected and the land is as com- 
pletely cut off from appropriation by another as if he had already en- 
tered it. In other words, he has exercised his homestead privilege, and 
all other claims to the land, initiated subsequently to his filing, are for 
the time being subordinate to his, and will amount to nothing if he 
comply with the conditions subsequent which are prescribed by the law. 

In administering the homestead law its general purpose and design 
are to be kept in view. It extends to all who are by its terms qnalified 
to make entry an equal opportunity to secure title to not exceeding one 
hundred and sixty acres of public land. In the exercise of the privi- 
lege thereby conferred, Congress has seen fit to grant to certain per- 
sons on account of ailieary or naval service the special privilege of 
securing land and holding it for a period not exceeding six months be- 
fore making actual entry, by their filing what is termed a soldier’s de- 
claratory statement for the same. This privilege Ray, the appellee in 
this case, it appears, exercised in Kansas in May, 1880. 

He has since, to wit, March 2%, 1884, been permitted by the local 
office, acting under section two of the act of May 14, 1880, to make 
homestead entry in Missouri of the tract in question, and this while 
Stephens, the appellant, had an entry of record, which he had made a 
few days previously. 

Your office justified this action on the ground that the rule laid down 
in circular of December 15, 1882 (1 L. D., 36), relating to soldiers’ 
homestead declaratory statements, is not retroactive and therefore Ray’s 
entry is not subject to canbellabion: 

Said circular in section four thereof declares that “a olga: will be 
held to have exhausted his homestead right by the filing of his declara- 
tory stateinent; it being manifest that the right to file is a privilege 
granted to soldiers in addition to the ordinary privilege only in the 
matter of giving them power to hold their claims for six months after 
selection; but it is not a license to abandon such selection with the 
right thereafter to make regular homestead entry independently of such 
filing.” Said circular was approved by the Department, and must, I 
think, be regarded as laying down for the guidance of your office the 
rule by which it should be governed in all applications to enter, made 
after its promulgation. — 

Whatever practice may have prevailed before, thereafter an applica- 
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tion to enter under the homestead law must be refused, if it appear that 
the applicant has at any time filed a homestead declaratory statement 
all claim under which he has since abandoned. If the provisions of 
the circular of 1882 were made to apply to entries theretofore allowed 
so as to destroy rights which had been accorded under a previous prac- 
tice, such ruling would properly be regarded as rendering the circular 
retrospective in its operation, and its propriety might be questioned. 

But to say that every one who after its promulgation applies to enter 
must show himself within its provisions, does not render it retroactive. 

lt simply applies in future cases certain tests which must be met by 
the applicant for the purpose of showing that he is qualified to make 
entry. 

If that portion of the circular, herein quoted, correctly interprets the 
law, then its limitations must be applied to every case where applica- 
tion to enter is thereafter presented. To rule otherwise would be to 
violate the law. The circular itself, referring to the language quoted, 
says, ‘‘ This is clear from the statutory language.” 

As has been stated, Ray, on the 22d of March, 1884,.applied and was 
allowed to make homestead entry of the tract in question. For the 
reasons above given that allowance was, under the provisions and limita- 
tions of the circular of December 15, 1882, error, Ray having exhausted 
his right to make homesteud entry by having filed his homestead de- 
claratory statement in May, 1880, the claim which he afterwards aban- 
doned. Your office decision is therefure reversed, and Ray’s entry will 
be canceled. 


RAILROAD GRANT—COMMON GRANT LIMITS. 


JARRETT v. MissourRI, KANSAS & TEXAS Ry. Co. 


The words, ‘to be selected within twenty miles from the line of said road,” occurring 
in the granting clause of the act of July 25, 1866, do not operate to make the 
grant a float, but serve only to define the limits of the grant. 

Priority of grant determines the right to land lying within common granted limits. 


Acting Secretary Muldrow to Commissioner Sparks, September 8, 1886. 


I have considered the case of W. D. Jarrett v. the Missouri, Kansas 
and Texas Railway Company, on appeal by the latter from your office 
decision of July 22, 1885, holding for cancellation its selection for the 
N.4of NE. + of Sec. 11, T. 35 S., R. 22 E., Independence, Kansas, and 
allowing Jarrett to make homestead entry for the tract. 

The land in question is within the ten mile (granted) limits of the grant 
made by act of July 26, 1866, (14 Stat., 289,) in aid of the Union Pacitic 
Railroad, Sonthern Branch (now Missouri, Kansas and Texas Railway) 
and also within ten miles of the route indicated by the map of definite 
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location filed by the Kansas and Neosho Valley Railroad Company, 
- pursuant to the act of July 25, 1866 (14 Stat., 236). 

Said last mentioned act provided: 

‘That for the purpose of aiding the Kansas and Neosho Valley Rail- 
road Company .... . to construct and operate arailroad ..... 
there is hereby granted to the State of Kansas, for the use and benefit 
of said railroad company, every alternate section of land or parts thereof, 
designated by odd numbers, to the extent of ten sections per mile on 
each side of said road, to be selected within twenty miles from the line of 
said road; but in case it shall appear that the United States have when 
the line of said road is definitely located, sold any section or any part 
thereof granted as aforesaid, or that the right of pre-emption or home- 
stead settlement has attached to the same, or that the same has been 
reserved to the United States for any purpose whatever, then it shall 
be the duty of the Secretary of the Interior to cause to be selected for 
the purposes aforesaid from the public lands of the United States near- 
est to the sections above specified so much land as shall be equal to the 
amount of such lands as the United States have sold, reserved, or oth- 
erwise appropriated...... And provided further, That none of the 
lands hereby granted shall be selected beyond twenty miles from the 
said road.” 


By act dated one day after the above quoted act, to wit, on July 26, 
1866, Congress granted to the State of Kansas, for the use and benefit 
of the Union Pacific Railroad Company, Southern Branch, “ every al- 
ternate section of land or parts thereof designated by odd numbers to 
the extent of five alternate sections per mile on each side of said road 
and not exceeding in all ten sections per mile: ..... and provided 
further that said lands hereby granted shall not be selected beyond 
twenty miles from the line of said road.” 

Under this act the Missouri, Kansas and Texas road was definitely 
located January 8, 1868. 

The Kansas and Neosho Valley road was duly constructed, and was 
definitely located January 5, 1869. It took patents for many tracts of 
land after definite location, but, its grant being repealed by act of March 
3, 1877 (19 Stat., 404), subsequently reconveyed such tracts to the 
United States in accordance with the provisions of that act. The tract 
in question was never actually selected by said road, but was selected 
by the Missouri, Kansas and Texas Company June 25, 1883, and the 
selection has never been approved. ; 

The questions herein involved turn on the construction to be given to 
the words of the act in aid of the Kansas and Neosho Valley road. 

The attorneys for appellant contend that the act gives: 

‘ist. A grant ‘to the extent of ten sections per mile’ to be selected 
within a larger limit of twenty miles on each side of the road. 

2d. The right to select from the public lands (odd or even sections) 
wutthin the same limit to compensate for any losses caused by prior sales 
or disposals by reservation or settlement claims.” 

A glance at the history of said act affords an insight as to its real 
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meaning. The bill originated in the Senate, and as it passed that body 
the granting clause read as follows: 

‘There is hereby granted to the State of Kansas for the use and hen- 
efit of said railroad company every alternate section of land or parts 
- thereof, designated by odd numbers, to the extent of ten sections per 
mile on each side of said road.” (Cong. Globe, 1st Sess., 30th Cong.,, 
4058). : 

It will be conceded that this clause, as quoted, makes a grant-in place, 
and is substantially in the ordinary words of railroad grants. When 
the bill was called up in the House, there was added to the above grant- 
ing clause the words, “to be selected within twenty miles from the line 
of said road.” On this amendment there was no debate. The bill was 
read a first and second time, and thereupon Mr. Anderson said: “On 
behalf of the Committee on Public Lands, I submit the following 
amendment: in section one, line seventeen, after ‘road’ insert ‘to be 
selected within twenty miles from the line of said road’” The amend- 
ment was agreed to without division or cominent. Indeed the bill was 
not debated in the House at all. (Ibid., 4059). it was returned to the 
Senate and there the amendment was concurred in without debate or 
division. Now the appellant urges that this grant “was a float of land 
to be selected, and could take effect only from date of selection.” I am 
unable to concur in this opinion. The act has never received a eon- 
struction by this Department, probably owing to its repeal in 1877. 
But the contemporaneous and constant construction of your office has 
been that the alternate odd sections not disposed of within ten miles of 
the road were “ granted lands,” and that the public lands lying between 
the ten and twenty mile limits were subject to selection as *‘ indemnity 
lands.” This is evidenced by the official maps of your office and by the 
fact that patents in both limits were issued in conformity with this 
view. The correctness of such construction is further evidenced by the 
fact that section two of the act raises to double minimum the reserved 
even sections only within ten miles of the road, just as in all other rail- 
road grants having a ten mile granted limit. But farther, an examina- 
tion of the debates in Congress clearly indicates that this grant was 
intended by Congress to be in line with other railroad grants and not a 
departure therefrom; and I will be slow to declare that the simple 
amendment, ‘to be selected within twenty miles from the line of said 
road,” adopted without division and without debate, and that after the 
bill had passed the Senate, operates to radically change the nature of 
the act from a grant in place to a mere float, unless it appears that 
the amendment cannot be otherwise reconciled with the act. After a 
full examination of the case, I am of opinion that the amendment in 
question has the same force and effeet as the usual proviso at the end 
of the first section, to wit: ‘*That said lands hereby granted shall not 
be selected beyond twenty miles from the line of said road.” It oper- 
ates merely to define the boundary beyond which lands cannot pass 
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under the grant. J am therefore convinced that the contemporaneous 
construction of your office was correct. 

In this view a case is presented in all respects similar to the case of 
Missouri, Kansas and Texas Railway Company v. Kansas Pacific Rail- 
way Company (97 U.S., 491), wherein the court held, ‘‘The rights of 
the contesting corporations to, the disputed tracts are determined by 
the dates of their respective grants, and not by the dates of the loca- 
tion of the routes of their respective roads.” The Kansas and Neosho 
Valley Company having the prior grant, and having constructed its 
road, its rights took effect on definite location, and relating back, cut off 
all claim by the Missouri, Kansas and Texas road. Its selection is there- 
therefore rejected, and the decision appealed from is accordingly affirmed. 


RAILROAD GRANT—INDIAN TITLE. 
NORTHERN Pac. R. BR. Co. v. CLARK. 


The extinguishment of Indian title contemplated by the second section of the grant 
to this company had reference to lands lying within what was then known as the 
territory of the Indians, and not to such as were embraced within technical 
reservations. 

As the Indian title to these lands was not extinguished until after the definite loca- 
tion of the road they were accordingly excluded from the grant. 


Acting Secretary Muldrow to Commissioner Sparks, September 8, 1886. 


This is a motion for review of the decision of my predecessor of Sep- 
tember 17, 1884, involving the question of the right of the Northern 
Pacific Railroad Company under its grant to the lands embraced within 
that part of the Crow Indian reservation released under an agreement 
of sale accepted and ratified by Congress April 11, 1882 (22 Stat., 42). 

The case came before my predecessor upon an appeal from the decis- 
ion of your offive awarding to Clark the 8.4 of the NW. 4 and the NW. : 

4 of the NW. 4 of Sec. 29, T.15., R. 11 E., Bozeman, Montana, which 
is embraced in he part of the reservation aforesaid. 

The company claims that these Jands became subject to their right, 
after the extinguishment of the Indian title, by virtue of the 2d section 
of the act of 1864 (13 Stat., 365) making the grant to this road, whereby 
the government agreed in terms that it would “extinguish the Indian 
titles to all lands falling under the operation of the act and acquired in 
the donation to the road named in this bill.” 

The question therefore arises: What lands were contemplated by this 
act, to which the government agreed to extinguish the Indian title? 

By the act of June 30, 1834, all that part of the United States west 
of the Mississippi River, except the States of Missouri and Louisiana 
and the Territory of Arkansas, was declared to be the Indian country. 
The fee of this vast territory was in the United States, subject, how- 


DECISIONS: RELATING TO THE PUBLIC LANDS. 139 


ever, to the full right of the various tribes of Indians to the lands they 
occupied, until that right should be extinguished by the United States, 
with their consent. The territory then occupied by the Crows extended 
over a vast range of country, from the northern boundary of New Mex- 
ico to the Missouri River in northern Montana. It had no fixed bound- 
aries, and was not recognized strictly as a reservation, but simply as 
the territory of the Crows. This was the condition of their territory 
when the grant to the Northern Pacific road was made; and at that 
time no treaty had been made with said Indians guaranteeing to them 
a positive reservation for their exclusive use and occupation. 

In 1868, four years after the grant to this road, a treaty was entered 
into between the United States and the Crow tribe of Indians, by 
which a tract of land bounded on the east by the 107th degree of lon- 
gitude, on the south by the territory of Wyoming, and north and west 
by the Yellowstone river, was set apart for the absolute and undisturbed 
use and occupation of said Indians, and by said treaty the Crows re- 
linguished all title, claims or rights to any portion of the territory of 
- the United States, except what was embraced within the defined limits 
of such reservation. 

This treaty further provided that, under certain conditions therein 
named, individual members of said tribe may within said reservation. 
select lands for agricultural purposes which shall be certified to them; 
and that, when their lands shall be surveyed, Congress shali provide 
for protecting the rights of such settlers in their inprovements, and 
may fix the character of the title held by each. It was further pro- 
vided that no cession by the tribe shall be understood or construed in 
such manner as to deprive, without his consent, any individual member 
of the tribe of his right to any tract of land selected by him as before 
provided. 

By this treaty the Indian title was extinguished to all lands occu- 
pied by the Crows and claimed by them as their territory (except the 
reservation named); and by the same instrument an absolute reserva- 
tion of a tract of land, designated by fixed boundaries, was formally set 
apart for their use and occupation, and the full and free use and en- 
joyment of the same was guaranteed to them by the government. 

J am therefore of the opinion that Section 2 of the act of 1864, provid- 
ing that the United States shall extinguish, as rapidly as may be con- 
sistent with public policy and the welfare of the Indians, the Indian 
" title to all lands falling under the operation of said act, contemplates 
such lands as were then embraced in what was generally known as the 
territory of the Indians, and not such parts of said territory as were 
embraced in defined and technical reservations. Such reservations 
are as free from the operation of the grant as a reservation for any 
other purpose. . 

The land in controversy is within that portion of the reservation cre- 
ated by the treaty of May 7, 1868 (15 Stat., 649) which on June 12, 1880, 
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the Crow Indians agreed to sell to the United States in consideration 
of certain conditions therein named, which was accepted by the United 
States April 11, 1882. 

The road ciaims that from and after the date of the agreement of 
June 12, 1880, the Indian title to that land was extinguished, and that 
from that date it became part of the public domain, and was not in a 
State of reservation at the date of the filing of their map ot definite 
location June 27, 1881, because the act of April 11, 1882, accepting, 
ratifying and contirming said agreement, related back to the original 
agreement of June 12, 1880. 

If this petition be true then, under the ruling of the Department in 
the case of Rees v. Central Pacific R. R. Co. (5 L. D., 62), that the right 
of the road is determined by the condition of the land at the time of 
the filing of map of definite location, there is no question that the road 
would be entitled to the land under its grant. 

But I do not think that this theory is sustained by any principle of 
law. 

The agreement of a delegation of the tribe, made May 7, 1880, which 
was afterward modified and concurred in by the majority of the tribe, 
and submitted June 12, 1880, was simply an. offer on the part of the 
Crows to sell to the United States a certain part of their reservation, 
for a consideration therein named. The agreement was not in any 
manner acted upon until the act of April 11, 1882, when Congress ac- © 
cepted, ratified and confirmed it. 

Iam unable to see in what respect this agreement differs from any 
other, by which it may dispense with an essential element pertaining 
to all contracts—to wit, that mutual consent is requisite to the creation 
of a contract, which becomes binding only when a proposition is made 
on one side and accepted on the other. 

Counsel for the road cite the case of Davis v. Concordia Parish (9 
Howard, 280,) to the effect that ‘all treaties, as well those for cession 
of territory as for other purposes, are binding upon the contracting 
parties, unless otherwise provided in them, from the day of signing, 
and the ratification relates back to the day of signing; and also the 
case Landes v. Brandt (10 Howard, 378,) to the effect that ‘‘ When there 
are divers acts concurrent to make a conveyance, estate or other thing, 
the original act shall be pre and to this all other acts shall have 
relation.” 

These cases, as well as all other cases in which this rule applies, re- 
fer to such treaties, cessious or agreements as have been entered into 
between the parties to the contract or their representatives, complete 
in all the essential elements necessary to the validity of a compact de- 
pending solely upon the ratification of the acts of such representatives, 
or the performance of some condition or stipulation therein required. 

There was no original or initial act on the part of the government 
prior to the act of April 11, 1882, to which that act of acceptance was 
concurrent, and hence the doctrine of relation does not apply. 
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I therefore hold that the land was not a part of the public domain 
until the act of April 11, 1882, and that it was in a state of reservation 
at the date of the filing of the map of definite location, July 27, 1881, 
and hence was excepted from the operation of the grant. 


NOTICE AS EFFECTED BY SETTLEMENT; PATENT. 
L. R. HALL. 


The notice given by settlement and improvement extends only to the quarter sec- 
tion as defined by the publie surveys. 

Suit to vacate a patent on behalf of an alleged prior settler not advised, it appearing 
that he has an adequate remedy of his own if his allegations of priority are true, 


Acting Secretary Muldrow to Commissioner Sparks, September 9, 1886. 


On October 14, 1880, Lewellyn R. Hall filed declaratory statement 
for the E. $ of SH. 4 of Sec. 26, and E. 4 of NE. 4 of Sec. 35, T. 120, RB. 
663,” Watertown, Dakota, alleging settlement September 1, 1880. 

On November 15, 1880, William Pascoe made additional homestead 
entry for the NE. 4 of NE. 4 of Sec. 35, T. 120, R. “64,” final certificate 
issuing the same day. At the same time Dudley Hix made additional 
homestead entry for the SE. $ of ‘NE. 4 of Sec. 35, T. 120, R. “64,” and 
final certificate issued the same day. On December 7, 1880, the local 
officers forwarded the corroborated affidavit of Hall, setting forth that 
he had settled on the E.4 of SE. 4 of Sec. 26, and E. $ of NE. 4 of Sec. 
35, T. 120, R. **64,” and that through mistake he had filed as above in- 
dicated. On February 3, 1881, he was allowed by your office to amend 
his filing so as to describe the tracts covered by his alleged actual set- 
tlement. 

On July 20, 1881, the homestead entries were patented. 

On March 9, 1882, Hali offered final prouf, which was rejected by the 
local officers, because of conflict with the patented homestead entries. 
On appeal your office on July 10, 1882, held that Hall could not enter 
while the patents were outstanding, and advised that the patentees be 
requested to surrender said patents. The request was made, and C. H. 
Prior, the representative of said Pascoe and Hix, reported that he had 
sold the quarter section of land, part of which was included in said filing 
of Hall, and that the whole tract in contest had been sold in good faith. 

By !etter of March 27, 1886, Hall, by attorney, represents that he has 
continued to live on said land in peaceable possession since filing, that — 
he has the whole tract in cultivation, and that his possession is now 
threatened by the holder of the patents. 

Your office, on the present application of Hall, reeommends that pro- 
ceedings be initiated looking to the cancellation of said patents, or that 
your office be “instructed whether Hall should be permitted, notwith- 
standing the outstanding patents to renew his proof and make entry of 
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the land, in order to give him a standing in court as against the claim- 
ants under the patents.” Said letter further reports that the proof sub- 
mitted by Hall has been lost. 

J am unable to concur in said recommendation. ; 

The four quarter-quarter sections now claimed by Hall are in a line 
running north and south, two of them being in section 26 and two in 
section 35. It does not appear in which section settlement was made, 
nor on which subdivisions the improvements were located. In the case 
of Quinby v. Conlan (104 U.S., 420), it is ruled that ‘‘a settlement upon 
a portion of a quarter section, and making the improvements required 
by law, will sustain a pre emptive claim to the whole qnarter section. as 
against subsequent settlers.” Following this rule, lam of opinion that _ 
the settlement and improvements of Hall, if confined to section 26, 
would not be such notice as the entrymen in section 35 would be bound 
to regard. The notice given by settlement and improvement applies 
only to the quarter section as defined by the public surveys. If there- 
fore the rights of the entrymen attached before notice of the claim of 
Hail was given, he is without remedy. IH, however, Hall had given 
notice by settlement or improvement, or in any competent manner, of 
his claiin to the tracts in section 35 prior to the making of said entries, 
then he has an adequate remedy in hisown hands. The case then pre- 
sented will be in all material respects similar to the case of Samson w. 
Smiley (13 Wall., 91—more fully reported in 1 Nebraska, 57). | 

Smiley made settlement, filed his declaratory statement, and resided 
on the lana. Afterwards Samson settled on the tract and filed declara- 
tory statement therefor. A contest arose and the land was awarded to 
Samson by the Secretary under an erroneous construction of the pre- 
emption law. Patent issued to Samson, and Smiley filed his bill to re- 
cover the legal title from him and his grantees. A decree was rendered 
in favor of Smiley, according to the prayer of his bill. 

I am therefore of opinion that it is unnecessary to institute suit in 
the name of the United States in favor of applicant, in any aspect of 
his case, and said recommendatious are accordingly rejected. 


PRACTICE—AFFIDAVIT FOR CONTINUANCE. 
COUGHLIN v. DONAN. 


Under the instructions of December 27, 1882, an affidavit for continuance is sufficient 
though executed before the day set for hearing and before some officer other than 
the register or receiver. 


Acting Secretary Muldrow to Commissioner Sparks, September 11, 1886. 


December 20, 1883, Peter Donan made homestead entry for the SE. 
4 of SW. 4, and Lot 1, See. 17, Lot 5, Sec. 18, and Lot 1, Sec. 20, T. 
353 N., R. 63 W., Grand Forks, Dakota Territory. 
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February 27, 1885, Thomas Coughlin initiated contest against said 
entry, charging abandonment, and hearing was fixed for April 30th fol- 
lowing. On that day claimant, with his attorney and witnesses, ap- 
peared; contestant did not appear personally, but was represented by 
attorney, who filed an affidavit sworn te by contestant on the preceding 
day before a notary public. In said affidavit contestant asked for a 
continuance of the case to a day to be fixed by the local officers, and 
for cause alleged that the attendauce of certain material witnesses 
could not be procured. Claimant opposed the continuance, aud after 
argument the local office overruled the motion and dismissed the con- 
test, because the affidavit filed did not conform to Rule of Practice No. 
20, in that it was not made before the register and receiver, and in that 
it was not sufficiently specific. Contestant thereupon appealed to your 
office, which on August 1, 1885, reversed the action of the local officers, 
and remanded the case to them for further proceedings under the afii- 
davit of contest. 

Upon consideration of a motion for review and reconsideration of 
said decision, filed on behalf of Donan, your office on November 12th. 
folowing adhered to the said ruling of August 1, 1885, and stated that 
said decision “ was rendered in accordance with instructions from this 
office under date of December 27, 1882, 1 L. D., 134 and 135.” Donan 
thereupon filed an appeal. On January 13, 1886, your office held the 
‘appeal would not lie, as no decision on the merits of the case had yet 
been rendered, the ordering of a hearing being merely an interlocutory 
action. Hence the present application for certiorari under Rule 83 is 
filed. 

Upon examination of the affidavit for continuance I find the allega- 
tions therein to be sufficient. The said instructions of December 27, 
1882, are in answer to an inquiry from the local officers at Montgomery, 
Alabama: “5. Can the affidavit required in Rule 20, Rules of Practice, 
be made prior to the day of trial, and before an officer other than the 
register and receiver?” The Commissioner says: “5. The most natural 
time to make the affidavit would seem to be on the day set for trial; but 
there could be no valid objection to the party making it at any time prior 
thereto. The proper time, however, to consider the affidavit is when 
the case comes up for trial. The rule presumes the affidavit to be made 
before the register and receiver. If the party is represented by coun- 
sel, an affidavit by said representative made before the register and 
receiver is satisfactory, or it may be made before any other officer qual- 
ified to administer oaths and using an official seal.” Under these in- 
structions said affidavit for continuance was authorized, and the case 
was improperly dismissed. The case will now proceed to hearing as 
directed in your said office letter. The papers transmitted by your 
letter of March 2, 1886, are herewith returned. 
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RAILROAD GRANT—ACT OF APRIL 21, 1876, 
Sr. PAUL, M. & M. Ry. Co. v. EVENSON. 


An entry made after the map of definite location had been filed and accepted, but 
before notice of withdrawal thereunder was received at the local office, is con- 
firmed by the first section of the act of April 21, 1876. 


Acting Seeretary Muldrow to Commissioner Sparks, September 11, 1886. 


I have considered the case of Lars Evenson v. St. Paul, Minneapo- 
lis and Manitoba Railway Company, on appeal by the latter from your 
office decision of April 13, 1885. 

It appears from the record that Evenson on the 25th of January, 
1872, made homestead entry for lot 11 of section 27 and lot 2 of sec- 
tion 34, T. 128 N., R. 39 W., Fergus Falls land district, Minnesota; 
that he mace final proof in 1878, which was accepted as satisfactory, 
and on May 25, 1885, the register and receiver, acting under authority 
of your office decision, the appeal from which is now before me, issued 
final certificate and receipt to Evenson. 

It further appears that the tract in question is within the ten miles 
or granted limits of the line of the St. Paul, Minneapolis and Manitoba 
Railway (formerly St. Paul and Pacific, St. Vincent Extension). The 
grant referred to was made to Minnesota to aid in the construction of 
certain railroads. The act of Congress making the grant was approved 
March 3, 1857. It granted every alternate section of land, designated 
by odd numbers, for six sections in width on each side of the lines of 
road provided for by the act, and required that the roads be completed 
within ten years. (11 Stat., 195.) 

The act of March 3, 1865 (13 Stat., 526), increased the grant from six 
to ten sections per mile, and extended the time for the completion of 
the roads to a period eight years after the passage of said act. 

The act ot 1857 provided for the selection of indemnity land in lieu 
of any sections or parts of sections granted which it should be found 
had been sold, or to which the right of pre-emption had attached when 
the lines or routes of said roads were definitely fixed. 

The act of 1865 (Sec. 7) provided that “as soon as the governor of 
Minnesota shall file or cause to be filed with the Secretary of the Inte- 
rior maps designating the routes of said road and branches, then it shall 
be the duty of the Secretary of the Interior to withdraw from market 
the lands embraced within the provisions of this act.” 

It appears from the recital in your office decision that the map of 
definite location of the line of route was accepted and approved by the 
Secretary of the Interior December 19, 1871, and that diagram showing 
the line of the road, together with the ten and twenty miles limits, 
were transmitted to the local office by your office letter of February 6, 
1872, which also ordered the withdrawal of the odd-numbered sections 
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in both the granted and indemnity limits. Said letter was received at 
the local office February 15, 1872. | 

As already stated, Evenson made his homestead entry January 25, 
1872, covering a tract, a portion of which is in an odd numbered section, 
within the ten miles limit of the grant for the benefit of the railroad. 

It is to be observed that said homestead entry was made after the 
date of the acceptance of the map of definite location of the line of road 
by the Secretary of the Interior, but prior to the date when notice of 
said acceptance was received at the local land office. 

In March, 1874, your office held the homestead entry for cancellation, © 
in so far as it embraced land in the odd-numbered section, because of 
conflict with the railroad grant. In January, 1875, acting under au- 
thority of the act of June 22, 1874 (18 Stat., 203), it changed its action 
above indicated and allowed the entry to stand intact as to all the 
lands originally embraced therein, subject to final proof. 

July 1, 1878, Evenson made final proof showing compliance with the 
homestead law in all respects, and instead of relying on your office de- 
cision of January, 1875, and the act of June.22, 1874, above mentioned, 
lie invoked relief under the provisions of the act of April 21, 1876 (19 
Stat., 35). The first section of said act provides: 

-“That all pre-emption and homestead entries, or entries in compli- 
ance with any law of the United States, of the public lands, made in 
good faith by actual settlers upon tracts of land of not more than one 
hundred and sixty acres each, within the limits of any land grant, prior 
to time when the notice of the withdrawal of the lands embraced in 
such grant was received at the local land-office of the district in which 
such lands are situated, or after their restoration to market by order of 
the General Land Office, and where the pre-emption and homestead 
laws have been complied with, and proper proofs thereof have been 
made by the parties holding such tracts or parcels, they shall be con- 
firmed and patents for the same shall issue to the parties entitled 
thereto,” 

The entryman’s reason for invoking the provision of law just quoted 
instead of relying upon the act of June, 1874, to which he was referred 
by your office letter of January 14, 1875, is not stated, but it may be 
found iu the fact that the Department has held the act of 1874 to be 
inoperative, because certain conditions named therein had not been 
complied with. The second section of that act required that the com- 
pany before it could acquire any rights under the act should, by a cer- 
tificate, duly executed and filed as therein provided, accept the terms 
and conditions of the act. As long ago as December 11, 1876, my pre- 
decessor, Secretary Chandler, held, in the case of Kemper v. St. Paul 
and Pacific R. R. Company (3 0. L. O., 170), that as the company had 
not accepted or complied with the terms and conditions of the act, it 
was therefore inoperative for any purpose. The company has never to 
this date accepted the terms.of said act of 1874, and the decision of 1876, 
above mentioned, has since been followed by this Department. A rec- — 
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ognition of this fact doubtless led the entryman in this case to now rest 
his claim on the act of 1876, the first section of which has been quoted. 

It remains, therefore, to inquire whether this case comes within the 
purview of that section, 

The tract in question is within the limits of the grant for the benefit 
of the railroad company herein named. At the time the entry was made 
by Evenson the line of road had been definitely located and the map of 
location had been accepted by the Secretary of the Interior, but notice 
of said acceptance and order of withdrawal had not yet reached the local 
oftice. : 

Your office finds, and it is not denied by the company, that the entry 
was made 1 good faith, and that the homestead law has been complied 
- with. _ 

The Department has repeatedly held on such a state of facts that 
the act of 1876 is mandatory upon the executive department; that in 
such cases the entries are confirmed by the act and that in accordance 
with its terms and requirements patents shall issue. For decisions on 
the first section of the act, see cases of Plouch v. Missouri River, Fort 
Scott and Gulf R. BR. Co., (8 C. L. O., 83); Streeter v. M., K. and T. R. 
kh. Co., (4 ©. L. O., 180); Atchison, Topeka and Santa Fe R. R. v. 
Dodge, (5 C. L. O., 1384); St. Paul, Minneapolis & Manitoba Ry Co. »v. 
Larson, (11 C. L. O., 150). In some of these cases homestead entries 
were made after definite location, but before notice of withdrawal was 
received at the local office; in others, pre-emption filings were made 
after notice of withdrawal on map of definite location was received at 
the local office, but settlement was alleged to have been at a date be- 
tween the date of filing map of definite location and that of receipt by 
the local office of notice of withdrawal. 

Before deciding the Plouch case, above cited, Secretary Chandler 
referred to the Attorney General for his opinion certain questions 
raised therein. Plouch occupied just the position in that case with ref- 
erence to the railroad company in contention with him, that Evenson 
does in this case with reference to the company now here as appellant, 
and the Attorney General held that the tract claimed by Plouch was 
public land within the meaning of the act of 1876, and that the case 
came within the provisions of that act. (15 Ops, 583). 

In the Streeter case (supra) Secretary Schurz discussed the act very 
fully, giving the reasons, as disclosed by the debates in Congress, which 
led to its passage, and citing numerous authorities as to the proper 
construction of a remedial statute. 

It is true the doctrine of the Streeter case has, by my decision in the 
case of Wisconsin Central Railroad Company v. Stinka (4 L. D., 344), 
been overruled to the extent of saying that in a case where patent has 
issued, this Department is without jurisdiction over the land covered 
thereby, and consequently a second patent cannot issue. But the mod- 
ification only goes to the extent indicated. It does not change or in- 
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terfere with the rule of the Department where patent has not issued, 
and consequently does not affect this case. 

As I read section one of the act of 1576, I am necessarily led to a. 
conelusion according with that arrived at by my predecessors in’ their 
decisions herein cited, with the exception above noted as to cases where 
patents have issued. 

The decision of the supreme court in the case of Van Wyck v. Kne- 
vals (106 U. 8., 360), cited by the company in support of the position: 
that, when the route of the road was definitely fixed, the grant tool 
effect upon the odd numbered sections by relation, as of the date of the 
grant, can not affect the conclusion in this case. The rule laid dowm 
in the Van Wyck case is not different from that followed by the De-. 
partment at the date of the passage of the act of 1876 and since, Ir 
fact, the act seems to have been the outgrowth and result of just that. 
doctrine, and was passed to save rights which would otherwise be lost. 
under the interpretation given to railroad grants. In other words, the 
rule of the Department made the act of 1876, especially the first section: 
thereof, necessary. 

It follows that until said law is repealed by Congress, or construed 
or declared inoperative by the supreme court in a case having a direct 
reference to the act, it must control and be enforced according to its 
letter and spirit, as interpreted by this Department. 

Regarding the act as remedial and as clearly expressive of the inten- 
tion of Congress, and finding that the case under consideration comes 
within the provisions of section one thereof, I must hold Evenson’s. 
entry confirmed thereby. 

- Your office decision is accordingly affirmed. 


HOMESTEAD CONTEST—SETTLEMENT RIGHTS. 
GUDMUNDSON v. MORGAN. 


As between two settlers on land covered by the entry of another, priority of right is 
held to be with the one who first settled and filed application for the land together 
with the relinquishment of the former entryman. , 


Acting Secretary Muldrow to Commissioner Sparks, September 11, 1886. 


I have considered the case of Gilbert Gudmundson v. David W. Mor- 
gan, as presented by the appeal of the former from the decision of your 
office, dated April 14, 1885, dismissing his contest against the latter’s 
homestead entry No. 6565 of the 8S. 4 of SW. 4, and the NW. 4 of the 
SW. 4 of Sec. 20, T. 24 N., R. 6 H., made May 21, 1884, at the Olympia 
land office, Washington Territory. 

The record shows that on January 19, 1879, one John P. Adams made 
homestead entry No. 2,641 of the 8S. 4 of the SW. 4 of said Sec. 20; that 
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on May 29, 1883, Morgan made homestead entry No. 5203 of the NW. 4 
of the SW. 4 of said Sec. 20; that on March 14, 1884, the local land 
office:forwarded Morgan’s application to amend his homestead entry so 
as to include said 8S. 4 of the SW. 4, and at the same time forwarded 
Adams’s relinguishment of his said entry executed June 11, 1883. 

On April 22, 1884, your office directed the local officers to advise. 
Morgan that he would be allowed to amend his entry so as to embrace 
the forty acres upon which his improvements were situated, if such 
amendinent did not increase the area, or his entry would be canceled 
and he would be allowed to make a new entry. The local offivers noti- 
died Morgan on April 30, 1884, of his right under said decision. 

Ou February 28, 1884, Gudmundson initiated a contest against Mor- 
gan’s entry No. 5,203, alleging abandonment, and said contest was dis- 
missed by the local office on April 17, 1884, at the request of the attorney 
for the contestant. 7 
~ On May 19, 1884, Morgan relinquished his said entry No. 5203, and 
on May 21, 1884, made his homestead entry No. 6565. It further ap- 
pears that on May 21, 1884, the local land officers advised your office 
that Adams’s said entry was canceled upon their records by reason of 
his relinquishment, transmitted on March 14th, same year, and they 
were advised by your office letter, dated September 30, 1884, to cancel 
said entry as of date April 22, 1884. On June 30, 1884, Gudmundson 
-offered his homestead application for the 8. 4 of SW. 4 of Said Sec. 20, 
alleging settlement thereon April 22, 1884. Thereupon the register 
and receiver ordered a hearing to determine the priority of settlement. 
Both parties appeared at the hearing and offered testimony. From 
the evidence submitted the local land officers found that Morgan was 
a miner, working at New Castle, about seven miles distant from his 
claim; that after he made his first homestead entry Morgan purchased 
the improvements of Adams, and procured his relinguishment of his 
said entry, for which he paid one hundred and fifty dollars; that the 
house purchased from Adams was in a bad condition, and on February 
1, 1884, Morgan employed a man to build another house upon said 8S. 4 
of SW. 4, which was finished February 25, 1884; that his (Morgan’s) 
improvements were worth about two hundred dollars ($200); and that 
although he had been absent from his claim, yet on account of sickness 
in his family and its helpless condition he had shown a good excuse 
therefor. The district land officers further found that Gudmundson 
first settled upon the land in question on February 27, 1884, and estab- 
lished his residence thereon March 19, 1884; that his house is twelve 
feet by twelve feet, worth about $30; that prior to May 21, 1884, Gud: 
mundson had slashed about an acre of the land; that he owns a farm 
adjoining said land upon which is a furnished house, with a barn, out- 
buildings and fruit trees; and they held (1) that neither party could 
acquire any rights by virtue of acts upon land covered by an uncanceled 
homestead entry, citing McAvinney v. McNamara (3 L. D., 502); and 
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that Morgan was in fact the prior settler; that (2) the application of 
Morgan to amend his entry withdrew the land from any other disposi- 
tion, until the same had been finally acted upon, and no adverse claim 
could legally attach to said land, citing Sarah Renner (2 L. D., 43) and 
Davis v. Crans eé al, (3 L. D., 218); that (3) Morgan had seventy days. 
from April 30, 1884, within which to appeal or make a new entry; that 
(4) Morgan has complied with the requirements of the homestead laws, 
and that his entry should be allowed to remain intact, and Gudmund- 
son’s application should be rejected. On appeal your office affirmed! 
said decision. 

It was held by this Department in the case of Geer v. Farrington (4 
L. D., 410), “conceding that while an entry stands uncanceled upon 
the record, settlers upon the land covered thereby acquire no rights as. 
against the record entryman or the United States, yet, as between such: 
settlers, priority of settlement may be properly considered.” 

Whether it shall be determined, as was ruled in Tilton v. Price (£ 
L. D., 123), that an application accompanying a relinquishment, trans- 
mitted to your office and accepted, absolutely reserves the land so as to- 
deprive a settler who is on the land at the date when such relinquish- 
ment. is filed, or accepted, of any rights by virtue of his settlement, or 
if the equitable rights of the claimants shall be considered, it is quite 
clear that in the present case Morgan has the better right to said tract.. 

It is suggested, in a letter from Gudmundson, that since said contest: 
was tried, Morgan has abandoned said tract. If that charge be true,,. 
there is no reason why it should not be proven in a proper proceeding. 
Cleveland v. Dunlevy (4 L. D., 121). 

The decision of your office is therefore affirmed. 


Sy 


HEARINGS ON SPECIAL AGENTS’ REPORTS. 
Secretary Lamar to Commissioner Sparks, July 6, 1885. 


Tam in receipt of your letter of the 29th ultimo, submitting a list of 
cases now pending in this Department on appeal from the action of your . 
office in holding the entries for cancellation on reports of special agents. 
under the circular of July 31, 1885 (4 L. D., 503). These appeals were 
allowed prior to the amended cireular of May 24, 1886 (4 id., 545), di-- 
recting that *‘ hereafter when an entry is held for cancellation the claim- 
ant will be allowed sixty days after due notice in which to apply for a 
hearing to show cause why the entry should be sustained.” In accord- 
'. anee with your recommendation, these cases are pow returned to your 
office for disposition under said circular as amended. 

Tu all cases coming to your office hereafter, where entries have beer 
held for caiucellation on agent’s reports and the parties notified that 
they will be allowed the right of appeal, you are directed to order hear. 
ings in accordance with the amended circular, instead of transmitting: 
the cases on appeal to the Department. 
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PRACTICE—REVIEW. 
LONG v. KNOTS, 


Review of a decision will not be granted on the ground that it is against the weight 
of evidence, if there was contradictory evidence on both sides. 

When a review is sought on the ground that the decision is not in accordance with 
the evidence, a general allegation to that effect is not sufficient, but tbe particu- 
lar evidence ov which the change of ruling is claimed should be specifically set 
forth. 


Acting Secretary Muldrow to Commissioner Sparks, September 14, 1886, 


In the case of John ©.-Long v. Isaac. Knotts, involving the N. 4 of 
OW. 4, SW. 4 of SW. 4 of Sec. 7, NW. 4 of NW. 4 of Sec. 18, T.19 S., R. 
22 W., Wa Keeney, Kansas, decided by the Department July 15, 1886, 
4 motion for review has been filed. | 

This motion was filed July 29, 1886, and is in the following words: 
4¢T hereby request that you will reeall said decision and allow me op- 
portnnity to call attention to errors therein. I will submit points and 
argument in review at early date.” 

No specification of errors or other grounds for said motion appear 
therewith. 

August 13, 1886, there was filed in supportof said motion an ‘argument 
on review,” in which it is set forth as reasons therefor that: * In your 
summing up and conclusion in said decision you say (1) ‘The only wit- 
messes to the payment of the money are Long and his wife and son. (2) 
‘No receipt was taken, and (3) there was no transfer of the possession 
of the property at that time.” Are not these statements remarkable as 
= basis for an adverse decision.” | 

Upon this allegation of errors, if it may be so styled, the argument 
proceeds apparently upon the hypothesis that the evidence submitted 
dn the case does not warrant the decision of the Department, and my 
conclusion that such is the fair intendment of the motion is confirmed 
bv the statement at the close of the argument that “In your decision 
of July 15, 1886, proper consideration was not paid to the important 
matter of the burden of proof being upon Knotts.” 

It will be remembered that this case involved the validity of a cer- 
‘tain relinquishment that had been executed by Knotts and filed by 
‘Long, and in the decision complained of it was determined “that the 
‘relinquishments were obtained from Knotts by a fraudulent scheme 
‘concocted by several persons and that Long was one of the number,” 
and upon this finding of fact the judgment rested. Now the motion 
only indirectly takes issue with the above finding, and that through 
arguinent addressed to minor matters considered by the Department in 
arriving at the general conclusion. It is not claimed that the evidence 
“was not all duly considered, but it is alleged in effect that such consid- 

eration resulted in an incorrect conclusion. 
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Rule 76 of the rules of practice provides that reviews “ will be allowed 
in accordance with legal principles applicable to motions for new trials 
at law,” and under this rule it has invariably been held that following 
the doctrine observed in the courts of law a review of a decision will 
not be granted on the ground that it is against the weight of evidence, 
if there was contradictory evidence on both sides. Richard wv. Davis 
(1. D., 139); State of California (2 C. L. L., 213). In the case now 
under consideration there was an unusually large amount of testimony 
submitted and of a character so conflicting and contradictory that it 
was said in the departmental decision that ‘ every material allegation 
is so plausibly contradicted that I am driven to the surrounding cir- 
cumstances to decide the question.” There is therefore no ground now 
presented authorizing a review of this decision, so far as the motion 
herein assails the judgment as not justified by the evidence. In this 
connection, it Is proper to say that when review is asked on this ground 
it is not enough to merely allege in general terms that the decision is 
against the weight of evidence, but the particular evidence on which 
the change of ruling is claimed should be specifically set forth, other- 
wise the Department would be compelled to twice examine each case 
wherein the unsuccessful party or his attorney saw fit to allege that 
the judgment was against the weight of evidence. As there is no new 
question presented by this motion, it inust be denied for tle reasons 
herein assigned. 


Se 


DESERT LAND ENTRY—FINAL PROOF. 


CHARLES H. SCHICK. 


Proof of crops raised may be regarded as supplementing proof of irrigation, but should 
not be held as an essential requirement in tinal proof. 

The source and volume of the water supply, the carrying capacity of the ditches, and 
the number and length ofall ditebes on each legal sub-division should be specifi- 
cally shown, the witnesses stating their means of knowledge and whether they 
at any time saw the land efectually irrigated. 


Acting Secretary Muldrouw to Commissioner Sparks, September id, 1886. 


I have before me the appeal of Charles H. Schick from your decision 
of April 14, 1886, rejecting his desert land final proof ade ander origi- 
inal entry No. 514, covering land in sections 5, 7, and 8, T. 23, lt. 67, 
Cheyenne land district, Wyoming. | 

The declaratory statement herein was filed by Schick March 16, 1883, 
and he offered final proof and payment March 16, 1886, which was re- 
jected by the local office, on the ground that the proof did not show the 
production of an agricultural crop as the result of the alleged reclama- 
tion. This decision was affirmed by your office, and Schick accordingly 
appealed. 

It appears from the final proof that the water was not brought upon 
the land until the fall of 1885, and that it was therefore not possible, 
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when final proof was made, to show any crop following such irrigation. 
In explanation, Schick files a supplemental affidavit with his final 
proof, to the effect that he employed one Hunton to bring water upon 
the land so as to utilize the same for crop purposes during the summer 
of 1885, but that said Hunton failed to fulfil his contract, which fact 
the claimant did not learn until July, 1885, whereupon he at once began 
the work himself, not completing it, however, in time to raise a crop 
that season. On appeal Schick alleges that he has acted in good faith, 
expending over $1,200 in bringing water upon the land, and that he 
expects to raise a crop thereon this year. 

The desert land act was approved March 3, 1877 (19 Stat., 377), and 
provides that a qualified person may, upon the payment of 25 cents per 
acre, “file a declaration under oath with the register and receiver of 
the land district in which any desert land is situated, that be intends 
to recluim a tract of desert land not exceeding one section, by conducting 
water upon the same, within the period of three vears thereafter. ..... 
Atany time within the period of three years after filing said declaration, 
upon making satisfactory proof to the register and receiver of the reclama- 
ion of said tract of land in the manner aforesaid, and upon the payment 
to the receiver of the additional sui of one dollar pet acre for a tract of 
land not exceeding six hundred and forty acres to any one person, a 
patent for the same shall be issued to bim.” 

The language quoted constitutes the sule statutory authority in the 
matter of final proof, so far as the act itselfis concerned, 

Mareh 12,1877, the General Land Office issued instructions under said — 
act, requiring only satisfactory proof of water having been conducted 
upon the land in order to establish the fact of reclamation, (40. L.0., 
22). Further instructions were issued September 3, 1880 (7 C. L. O., 
138), wherein it was held that the most “satisfactory proof” of bona fide 
reclaiation is the raising of an agricultural crop, but that it wonld be 
sufficient to show a crop raised during the third year of the entry. 

The forms upon which final proof is made have from the first provided 
fora showing of cultivation subsequeut to the entry and alleged reclama- 
tion. - 

The Department held in the case of Wallace v. Boyce, August 2, 1882, 
(1 L. D., 54,) “That the intendmeut of the statute is to provide for the 
reclaination of such lands from their desert condition to an agricultural 
state. Congress specified water as the means to that end, but the mere 
conveying of water upon the land is uot a fulfillment of the law, unless 
in sufficient quantity to prepare such land for cultivation. .... The 
forms of proof are drawn with direct reference to the proof of such facts 
as will show compliance by showing results.” 

February 9, 1885, (38 L. D., 385,) the Department, referring to the case 
of Wallace v. Boyce, expressed the opinion that the rule therein should 
be modified, because the requirement of crops would often work a hard- 
ship, and the act did not require the same. But the Department while 
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so modifying its former expression said: ‘It is true that evidence that 
such reclamation is perfect and complete will be by proof of an agri- 
cultural crop raised on such land by the aid of the water so brought on 
the land, except in exceptional years as hereafter mentioned. Butit is 
not the only proof, and might not be at all times the best proof. ... . 
Taking a favorable year, the proof of an agricultural crop might enable 
the claimant to enter, and the following years, and many years there- 
after, he might not be able to raise a crop with the amount of water 
owned by him in connection with the land he claims to have re- 
claimed.” After reaching the conclusion in said decision that the proof 
was sufficient when it shows “that the claimant is the owner of a sufii- 
cient quantity of water to irrigate the land,” and has conveyed such 
water to the land in such manner that he can use it for the purpose of 
irrigating the crop, it was said, “ Your regulations should therefore be 
so amended as to allow other evidence of the reclamation of land be- 
sides that of a growing cron. The raising of an agricultural crop may 
be evidence of reclamation, but it is not the only evidence that ought 
to be received, and ought not at any time to dispense with actual 
proof as to the character of the ditch, quantity of water, etc., owned by 
the claimant.” | 

There is but little in the act by which the quality and character of 
the final proof can be regulated. Proof that water sufficient for the 
purposesof irrigation has been brought to the land seems to be all that 
was intended either from the act itself or the debates in Congress 
thereon. 

The question then resolves itself into this form: What shall consti- 
tute * satisfaciory proof” that water in sufficient quautity to effect per- 
- manent reclamation has been brought upouw the land ? 

The act apparently rests on the presumption that the desert character 
of the land results from the absence of water and that reclamation will 
follow if water is brought upon the land; hence in the examination of 
final proof the presence of water by means of artificial irrigation should 
receive the first consideration. The quantity of water actually owned 
and controlled, the means provided for its proper distribution and the 
permanence of the supply are all to be considered in determining 
whether the land has been reclaimed “ in the manner aforesaid.” Proof 
that a crop has been successfully raised on Jand of former desert 
character should not be allowed to take the place of evidence as to the 
means and manner of irrigation, but received, when offered, as supple- 
menting the same by showing the results thereof. Thus considered, 
proof of crops, becomes a proper element in final proof, though it should 
not be held as au essential requirement. The law gives the entryman 
three years within which to accomplish reclamation of the land and 
furnish satisfactory proof of the same, and to require a showing as to 
results within that period would be to materially shorten the time 
which is clearly granted by the statute. 


co 
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Whether crops be shown or not, the final proof should be explicit on 
each essential point, with respect to the means of irrigation. Thesource 
and volume of the water supply, the carrying capacity of the ditches, 
and the number and length of aJl ditches on each legal subdivision should 
be specifivally shown, the witnesses stating in full their means of knowl- 
edge and whether they at any time saw the land effectually irrigated, 
for without knowledge thus derived, the fact of reclamation remains a 
maiter of conjecture. 

In this case the final proof was only rejected on the ground that it 
did not show the production of a crop following the irrigation. An ex- 
‘amination of the proof submitted herein leads me to the conclusion that 

it shows a sufficient quantity of water has been brought upon the land 
~ to effect reclamation, and that it should be accordingly accepted as sat- 
isfactory. This view of the law and the final proof required thereunder 
follows the departmental decision of the Ist instant in the case of George 
Ramsey (5 L. D., 120). 

Your decision is therefore reversed. 


eee! 


PRE-EMPTION ENTRY—EXCESSIVE ACREAGE. 
WILLIAM L, NYE. 


The rule requiring an entry to approximate one hundred and sixty acres must be fol- 
lowed though the land has passed to a purchaser for a valuable consideration, 


Acting Secretary Muldrow to Commissioner Sparks, September 14, 1886, 


By letter of May 12, 1885, your office suspended the pre-emption cash 
entry of William L. Nye, made September 15, 1883, for the NW. 4 of 
Sec. 4, T. 104 N., R. 57 W., Mitchell, Dakota, for excess in the area of 
the land, and required him to relinquish ‘‘at least one legal subdivision, 
which he may elect, retaining the Jand (contiguous in form) upon which 
his residence and principal improvements are situated.” 

- From this action one Michael D. O’Brien alone files appeal, alleging | 
that on September 12, 1884, he purchased said tract from said Nye in 
good faith, and paid therefor the sum of $625, and that Nye now refuses 
to take an appeal. The entry in this case embraces 203.28 acres. 

It is certain that under the established practice, the entryman may be 
required to relinquish a portion of his excessive entry, so that it may 
approximate 160 acres, while the final certificate remaius in his hands. 
Benjamin C. Wilkins (2 L. D., 129), Charles Hoffman, 4 L. D., 92). This 


practice is based on the settled construction of the law, that this Depart- — 


ment is not authorized to pass to patent an entry largely exceeding 160 
acres. This being the case, I am of opinion that the assignee cannot 
stand in any better position than the entryman. In other words, the 
transfer cannot give this Department authority to confirm an entry not 
authorized by law. For this reason said decision is affirmed with this 
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modification, that the assignee O’Brien will be allowed sixty days within 
which to comply with the order thereof. Failing in this said entry will 
be canceled. - 


HOMESTEAD—RESIDENCE. 
HENRY C. HANSBROUGH. 


One holding the position of postmaster cannot be heard to say that his residence is 
beyond the delivery of his office. 


Acting Secretary Muldrow to Commissioner Sparks, September 14, 1886. 


I have examined the appeal of Henry C. Hansbrough from your 
office decision of January 11, 1885, holding for cancellation his home- 
stead entry 129, and cash entry $54, for SE. 4 of Sec. 28, T. 156, R. 64 
W., Devils Lake, Dakota. 

inet made entry February 9,.1884, and on November 7th follow- 
ing made commutation proof. His prot shows that he established resi- 
dence May 8th; that his improvements consist of a house twelve by 
twenty feet, a barn, eight by twenty feet, an addition to his house, ten 
by twelve feet, sixteen acres broken and eight acres cultivated to crop 
one season. Fis family consists of himself and wife, and he says she 
has resided continuously on the claim. As to his absence from the 
jand, claimant says: ‘I am postmaster at Devils Lake, and have 
been absent at times to attend to my official duties.” The tract lies 
about twelve miles trom the town of Devils Lake, and beyond the de- 
livery of the post-office of that town. Section 3831 of the Revised Stat- 
utes provides that, ‘* Every postmaster shall reside within the delivery 
of the office to which he is appointed.” You find, aud it is not denied, 
that claimant was appointed as postmaster on January 10, 1884, prior 
‘to the making of said homestead entry. He continued as such post- 
master during his alleged residence on the tract. I am of opinion that 
@ person holding a position of postmaster under the law as above quoted 
can not be heard to say that his residence is bey ond ue delivery of his 
office. 7 
For this reason said decision is affirmed. The papers accompanying 
your office letter of September 12, 1885, are herewith returned. 


PRIVATE CLAIM—RAILROAD GRANT. 
PERKINS v. CENTRAL Pac. R. R. Co. 


By the decisions of the Department the Higley Survey is now accepted as properly 
defining the boundaries of the Moraga claim. 

As the reservation of this tract under the private claim of San Ramon terminated 
prior to the time when the right of the company attached, such reservation did. 
not except the land from the railroad grant. 


Acting Secretary Muldrow to Commissioner Sparks, September 14, 1886. 


I have examined the case of Samuel A. Perkins v. the Central Pacific 
Railroad Company, on appear by Perkins from your office decision of 


ft 
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March 19, 1884, rejecting his application to file pre-emption declaratory 
statement for lots 1,2,3 and 4and SE. 4 of SW.4tof Sec. 3, T.1 8., 
kh. 2 W., M. D. M., San Francisco, California, on the ground of conflict 
with the claim of the company under its grant. 

Appellant’s application was presented at the local office September 
25, 1878, with allegation of settlement July 1, 1878. The tract covered 
by said application is within the twenty miles limits of the grant of July 
2, 1864, to the Central Pacific Railroad Company (13 Stat., 356), which 
amends and enlarges the grant bythe act of July 1, 1862 (12 Stat., 492). 

The grounds of appeal may be stated as follows: 

1. That the tract in question was within the claimed limits of the 
Moraga rancho (Laguna de los Palos Colorados), and was reserved on 
account thereof until August 10, 1878, when the survey of said private 
grant, excluding this tract, was by decision of this Department finally 
confirmed. 

2. That it was within the claimed limits of the rancho El Sobrante, 
and was on that account reserved until April 16, 1883, when by final 
decision of the Department, limiting the boundaries of said grant, it 
was excluded therefrom. | 

3. That it was np to September 7, 1865, within the exterior limits of 
the grant of San Ramon as claimed, and was reserved thereby until 
that date. 

The claim is that any of the Mexican grants above mentioned worked 
a reservation of the tract so as to except it from the grant to the rail- 
road. . 3 

As to the first claim, viz: that the land was reserved because within 
the claimed limits of the Moraga rancho, I find that it lies east of and 
outside of the limits of said claim. | 

‘My predecessor, Secretary Teller, having before him the question as 
to what were the exterior limits of the Moraga claim, decided in the 
case of Joel Docking (3 L. D., 204), that the Higley survey of said claim 
located substantially its exterior boundaries. 

In that case it was stated that the northern, eastern and western 
boundaries were correctly represented by the Higley survey, but that 
the southern boundary which is described in the grant and confirmation 
as the establishment at San Jose, as located by said survey, seemed to 
be controverted. 1 > 

He, however, held that said survey substantially located the southern 
boundary, as well as the other boundaries of the claim. 

In the case of Rees v. Centrai Pacific Railroad Company, decided by 
me Augnst 14th ultimo (5 L. D., 62), the question as tothe boundaries of 
the Moraga claim again being brought before the Department for con- 
sideration, it was specifically held as to the southern boundary, a decis- 
ion as to which was directly involved in that case, that it was correctly 
located by the Higley survey. As the southern boundary as delin- 
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eated by said survey seems to have been the only one about which there 
has been much doubt, and as that has been finally determined in the 
. Rees case (supra), it may, 1 think, be regarded as definitely settled 
that the Higley survey as a matter of fact correctly delineated the 
eastern boundary of the Moraga raucho as claimed. 

The tract in question is not embraced within the Higley survey, and 
was not within the claimed limits of the Moraga rancho. 

I may say that notwithstanding past decisions as to what constituted 
the boundaries of said ranchos as claimed, the above conclusion has not 
been adopted in this case without a careful examination of the maps 
and disefios, together with other evidence bearing upon the question. 

So far as the second ground of objection is concerned, viz, that the land 
was reserved and excepted from the railroad grant on account of the 
claim under the El Sobrante grant, this case is ruled in every particu- 
lar by my decision in the Rees case (cited supra). 

Under the doctrine of that case, the tract was never within the 
claimed limits of the Sobrante grant, but was, so far as it was con- 
cerned, public land at the date when the line of the road opposite said 
tract was definitely fixed, which in the decision cited is held to have 
been January 21, 1870, the date when the President accepted the map 
of constructed road on this section of its line, embracing 20.16 miles. 

To the third objection, viz, that the land was reserved on account of 
the San Ramon grant, and therefore did not inure to the railroad under 
its grant, it is only necessary to say that it is not claimed that there was 
any reservation of the tract on account of said rancho at any time after 
September 7, 1865, the date of the final approval of the survey of the 
rancho by five United States cireuit court, in oe to arrive at the con- 
clusion that the objection is without force. 

Since the grant to the railroad did not become effective opposite this 
tract until January 21, 1870, the date of the acceptance of the map of 
constructed road, the reservation prior to September 7, 1865, as claimed, 
could not operate to except the land from the railroad grant. (Rees 
case, supra.) 

It being clear that there was no reservation on account of any of the 
ranchos mentioned: at the date when the grant took effect (January 21, 
1870), and, so far as the record shows, that the tract was then public 
land, it follows that it passed to the company under its grant, and con- 
sequently that the application of Perkins to make pre-emption filing 
was properly rejected. 

Your office decision is accordingly affirmed. 
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PRACTICE—APPEAL—SPECIFICATION OF ERR ORS. 
SCHWEITZER v. WOLFE. 
An wane will not be considered where no specification of errors is filed. 
Acting Secretary Muldrow to Commissioner Sparks, September 17, 1886. 


On January 2, 1884, Richard Wolfe made homestead entry of SE. 4 
of Sec. 9, T. 155 N., BR. 63 W., Grand Forks, Dakota. On November 
12, 1884, Lewis Schweitzer brought contest against the same for aban- 
-donment. On motion, the local officers dismissed the case and your of. 
fice by letter of April 18, 1885, reinstated it. From this action Wolfe 
appeals. His appeal reads as follows: “Now comes Richard Wolfe 
who by his attorney John W. Maher hereby respectfully appeals from 
the decision of the Hon. Commissioner for the reason that said decis- 
ion was contrary to law, and the practice of the Land Department.” 
This appeal is defective in that it does not set forth any specification 
of error as required by Rule of Practice No. 88. For that reason said 
appeal is dismissed. 


PRIVATE CLAIMS—INDEMNITY SCRIP—SUCCESSION SALE. 
LETTRIEUS ALRIO. 


The judgment of a State court that would be received in the courts of the United 
States as conclusive, will be similarly accepted in this Department. 

The purchaser of real estate at a succession sale is bound to look to the jurisdiction 
of the court and its order directing the sale, and if they are sufficient he is pro- 
tected. . ; 

District courts of Louisiana have unlimited original jurisdiction in probate and suc- 
cession matters and decrees rendered therein with respect to successiou sales are 
conclusive as to all facts necessary to convey title. 

' The case of Joshua Garrett overruled. 


Aeting Secretary Muldrow to Commissioner Sparks, September 17, 1886. 


By the third article of the treaty with Spain, of date February 22, 
1819 (8 Stat., 252), the strip of territory in Louisiana, adjacent to Texas, 
and known as the ‘‘neutral territory,” was finally ceded to the United 
States. Congress thereupon passed the acts of March 3, 1823 (3 Stat, 
756), and May 26, 1824 (4 1b., 65), providing for the examination of the 
titles to the private land claims of the inhabitants of this territory. 
Pursuant to these laws the claims were divided into four classes, the 
third of which embraced the claims of actual settlers prior to the date 
of the treaty, which were not fonnded on any written title. 

In the report of the register and receiver of the Southwestern Dis- 
trict of Louisiana, dated at Opelousas, November 1, 1824, the claim of 
Lettrieus Alrio, 3d class, No. 1387, among others, was recommended for 
confirmation (American State Papers, Green’s Ed., Vol. 4, pp. 54 and 
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77), This claim was accordingly confirmed for six hundred and forty 
acres by the first section of the act of May 24, 1828 (6 Stat., 382); and 
by the second section of this act it was to be located under the direction 
of the register and receiver in conformity with the legal subdivisions of 
the public surveys, so far as practicable, including the improvements of 
the claimant. 

A number of these third-class claims for six hundred and forty acres 
each, having been confirmed to actual settlers, all of whom were residing . 
upon the saine legal snbdivision, it became impossible to locate all of 
them under the act of 1828; and, as no further provision had then been 
made by Congress for such cases, this:claim of Alrio, along with some © 
others, remains yet unloeated. 

June 2, 1858, Congress passed an act (11 Stat., 294), the third section 
of which concludes as follows: | 

‘That in all cases of confirmation by this act, or where any private 
- Jand claim has been confirmed by Congress, and the same, in whole or 
in part, has not teen located or satisfied, either for want of a specific 
location prior to such confirmation, or for any reason whatsoever, other 
than a discovery of fraud in such claim subsequent to such confirma- 
tion, it shall be the duty of the surveyur-general of the district in which 
such claim was situated. upon satisfactory proof that such claim has 
been so confirmed, and that the same, in whole or in part, remains un- 
satisfied, to issue to the claimant, or his legal represeutatives, a certifi- 
cate of location for a quantity of land equai to that so confirmed and 
. unsatisfied; which certificate may be located upon any of the public 
lands of the United States, subject to sale at a private entry at a price not 
exceeding one dollar and twenty-five cents per acre, Provided, That 
such location shall conform to legal divisions and subdivisions.” 

Under the provisions of this act the surveyor-general of Louisiana, © 
on the 2d of November, 1876, issued certificates of location in this and 
other Rio Hondo claims, and transmitted the same to your office for au- 
_thentication. The Alrio certificates were numbered 321 A to 321H, in- 
clusive, for eighty acres each—six hundred and forty acres—and were 
issued upon the application of Widow H. W. Reynolds, who asserted 
title thereto through a chain of conveyances commencing back in 1837, 
when it is alleged Alrio, through his attorney in fact, one William P. 
Jones, sold and conveyed his claim, with warranty, to Caleb Richard- 
son Parker and Charles Gustavus Oehmichen. 

This scrip being prepared upon the old printed form was returned to 
the surveyor-general, February 26, 1881, to be by him canceled; and by 
the same letter your office decided 1st, That the claim in question had 
never been located; and second, That the real owner thereof was enti- 
tled to indemnity scrip under the said act of 1858. In accordance with 
further instructions contained in this letter, the surveyor-general on the 
9th of March, 1881, issued new certificates upon the engraved form; 
endorsing them in favor of Mrs. Reynolds, numbering them as before, 
and transmitted them for approval. 
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It appears by the proces verbal transmitted with the surveyor-gen- 
eral’s letter of December 2%, 1882, that the succession of Lettrieus Alrio 
was opened in the district court for the Eleventh Judicial District of 
Louisiana, sitting as a court of probate in and for the parish of Natchi- 
toches, on the 10th of August, 1882; that G. L. Trichel was appointed 
administrator thereof; that the usual proceedings in such matters as 
provided by the Civil Code of Louisiana were gone through with; and 
that on the 14th of September, 1882, at a public sale of the effects of 
this suecession, the inchoate claim of Alrio was purchased for $40 by 
A. E. Sompayrac, he being the last and highest bidder, etc., in whose 
favor the sheriff on the 16th of September executed and delivered the 
usual act of sale. Sompayrac thus became an applicant for the scrip 
already issued, and accordingly on February 24, 1883, by his attorney 
wrote your office, urging a decision as to whom the scrip belonged, and 
calling attention to certain defects in the chain of title by and through 
which Mrs. Reynolds claimed. 

After considerable correspondence between Sompayrac and your 
office relative to the ownership of the scrip in question, the case was 
finally taken up, and on July 25, 1884, the decision was rendered from 
which the appeal of Sompayrac, now here for consideration, was taken 
(5 L. D., 44). This decision, after reciting a brief history of the case, 
denied the right of both Mrs. Reynolds and Sompayrac to receive the 
scrip theretofore issued. Mrs. Reynolds’s application was denied, be- 
cause from the evidence submitted it appeared that the power of at- 
torney to Jones in 1837 had been executed by a female, Letreus Alrio, 
and not by the old settler, Lettrieus Alrio, whose claim had been con- 
firmed as aforesaid. It was further held in said decision that the pre- 
sumptions of law favored the validity of said power of attorney; and 
that for that reason, and also because of the departmental ruling in the 
‘‘Garrett” case (7 C. L. Q., 55), in reference to succession sales in Louisi- 
ana, the claim of Sompayrac could not be recognized. This decision 
was understood to be final as to Sompayrac, but not as to Mrs. Rey- 
nolds, and she has not appealed from it. 

The appeal of Sompayrac now before me and the argument in sup- 
port of it are based upon two propositions, viz: 

“JT, The judgment of the court of the eleventh judicial district for 
the parish of Natchitoches, La., ordering a sale of the property of Let-' 
trieus Alrio, deceased, (it being a probate court and one of original 
general jurisdiction,) and the sale made in pursuance thereto, are bind- 
ing upon the United States, unless impeached for fraud or annulled in 
some of the modes provided by law. 

‘TT. The Commissioner of the General Land Office having adjudged 
that indemnity lands under the act of June 3, 1858, are due to Lettrieus 
Alrio, or his legal representatives, it is his duty to deliver the same 
to A. E. Sompayrac as such legal representative, by virtue of the judg- 
ment and sale aforesaid, unless the right of Widow Henry W. Reynolds 
is superior in law or in equity.” 
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These propositions will be considered in their order. And first as to 
the coneclusiveness and binding force of the judgment of the district 
court of the parish of Natchitoches, in the matter of the succession of 
Lettrieus Alrio. 

The constitution of the United States provides that, ** Full faith and 
credit shall be given in each State to the public acts, records, and ju- 
dicial proceedings of every other State. And the Congress may by 
genera] laws prescribe the manner in which such records may be 
proved, and the effect thereof.” (Art. LV, Sec. I). In execution of 
this express power conferred by the constitution, Congress passed the act 
of May 26, 1790 (1 Stat., 122), which provides in effect, That the judicial 
records in one State shall be proved in the tribuuals of another, by the 
attestation of the clerk, under the seal of the court, with the certificate 
of the judge that the attestation is in due form. 2. That such records 
so authenticated shall have such faith and credit given to them in every 
other court of the United States, as they have by jaw or usage in the 
courts of the State from whence the said records were or shall be taken,” 
In the construction of this act the Supreme Court of the United Statés 
has laid down the rule, That where the State court which rendered the 
judgment had jurisdiction, both of the cause and of the parties, such 
judgment is binding and conclusive everywhere in the courts of the 
United States, unless impeached for fraud. Thompson v. Whitman (18 
Wall., 457), and cited cases. Upon principle, therefore, the same rule 
as to the conclusiveness of judgments should obtain in the executive 
departments of the United States as tn the courts of the several States, 
or of the United States. 

There has been no suggestion of fraud either on the part of Sompay- 
rac or of the court which rendered the judgment; hence our inquiry 
must be restricted to the question of the jurisdiction of the district court 
for Natchitoches parish, in the State of Louisiana. The general rule 
in relation to this subject is: That where the court is one of general and 
unlimited jurisdiction its jurisdiction of the causes tried therein is al- 
ways presumed, unless the contrary be shown. Kempe’s Lessee v. Ken- 
nedy (5 Cranch, 173); Dred Scott «. Sandford (19 How., 401). In con- 
sidering this question therefore, the constitution and powers of the 
court, in which this jndgment was rendered must be inspected, in order 
that an intelligent conclusion may be arrived at. 

As before stated, the proceedings in the matter of the Alrio succession 
were had in August and September, 1882. They were therefore under 
the State constitution of 1879. | 

Article 80 provides: ‘ The judicial power shall be vested in a supreme 
court, in courts of appeal, in district courts, and in justices of the peace.” 

Article 107. “The State shall be divided into not less than twenty, 
nor more than thirty judicial districts, the parish of Orleans excepted.” 

Article 108: . . . . . “he parishes of Natchitoches and Sa- 
bine shall compose the eleventh district. 
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Article 109: “ District courts shall have original jurisdiction in all 
civil matters when the amount in dispute shall exceed fifty dollars, ex- 
clusive of interest. They shall have unlimited original jurisdiction in 
all criminal, probate and succession matters, and whena succession is a 
party defendant.” 

Article 872, Louisiana Civil Code declares: “Succession signifies - 
also the estates, right and charges which a person leaves after his 
death, whether the property exceeds the charges or the charges exceed _ 
the property, or whether he has only left charges without any prop- 
erty.” 

lt is thus seen from the above quoted provisions of | ouisiana law- 
that the district court of the eleventh judicial district of Louisiana, sit- 
ting as a court of probates in and for Natchitoches parish, has original 
unlimited jurisdiction in probate and succession matters. Having as- 
sumed and exercised jurisdiction in the Alrio succession, the law will 
therefore presume that it did so rightfully. Having jurisdiction, it had 
a right to decide all questions arising in the cause, and its judgment 
not having been appealed from, aud having not been annulled by di- 
rect action, is binding and conclusive in the courts of the United 
States, and also in its executive departments, unless want of jurisdic- 
tion over the subject matter can be affirmatively shown. Harvey v. Tyler 
(2 Wall., 328); Florentine v. Burton (ib., 210); and Grignon v. Astor 
(2 How., 319). 

I pass to the second question raised by the appeal of Sompayrac. 

{t is coneeded that the claim of Lettrieus Alrio has been confirmed, 
that it is yet unlocated, and that certificates of location under the act 
of 1858 are due to his legal representative. It thus becomes necessary, 
as a preliminary question, to determine which of the two applicants 
herein, if either of them, is such representative. This question must 
be determined by the laws of Louisiana, That is to say, the legal rep- 
resentative of the confirmee Lettrieus Alrio is he, who, under the laws 
of Louisiana, would be eonusidered the owner of the claim. Sims »v. 
Irvine (3 Dallas, 425, 457); Wariug v. Jackson (1 Peters, 570) 3 Davis 
@. Mason (ib., 503); Miles v, Caldwell (2 Waill., 35) ; and many other 
reported cases. 

Now, what are the laws of Louisiana, and what are the rules as ex- 
pounded by her courts, which are applicable to this question ? 

The record of the successiou proceedings in the matter of this claim 
represents that Lettrieus Alrio died intestate in the parish of Natchi- 
toches, about the year 1850.” His succession was then legally open 
and the place for disposing of his effects aud settling up his estate was 
Natchitoches parish. Civil Code of Louisiana, Arts. 934 and 938. 

It has been shown above that the court, a copy of whose record is 
here produced aud relied upon, had ‘unlimited original jurisdiction in all 
criminal and probate and succession matters” in the parish of Natchitoches. 
It is further shown by the record that the Alrio succession had never 
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before been opened, either in the parish of Natchitoches or Sabine; that 
it was an unclaimed succession for over thirty years, and that the heirs 
were unknowu and absent. This state of facts renders it what in the 
' State of Louisiana is termed “a vacant succession.” Civil Code, Arts. 
1095 and 1097. | 

The record further shows that the aforesaid administrator G. L. 
Trichel, appomted by the court to manage this succession, complied 
with the law as to notice, bond, oath, inventory, and appraisement of 
effects, and final sale of the property. Civil Code, Arts. 1114 and 1115. 

Under Art. 1162, it is the duty of the court to sell the perishable 
movable property, even before the appointment of acurator. Art. 1163 
‘The curator is bound, in ten days affer his appointment, to demand 
that all the remaining movable effects found in the succession intrusted 
to his adininistration be sold.” 

If there are debts against the estate, it is the duty of the curator to 
sell first the movables for their payment, if they be insufficient, he then 
sells enough iminovables to pay them. Arts. 1164 to 1168. But under 
Arts. 1169 to 1189, he must, at the end of the year, convert all property 
into money, and pay the net proceeds to the Treasurer of the State. 

The provisions of the Civil Code of Louisiana, relating to successions, 
have been fur many years essentially as they exist today. And for 
many years it has been considered a fundamental principle of law in 
that State ihat the purchaser of real estate at a succession sale is bound 
to look tu the jurisdiction of the court and its order direeting the sale, 
and if they are sufficient he is protected. This claim for scrip is in the 
uature of an incorporeal hereditament aud is therefore descendible as 
realty. In the case of Lalanne’s Heirs v. Moreau (13 La., 431), tle heirs 
brought an action of ejectment against the purchasers at a succession 
sale of the real estate of their ancestor, relying upon several alleged 
nullities in the proceedings by which the property was sold, and had 
judgment in their favor below. The supreme court of Louisiana, on 
appeal, reversed the judgment below, and held, citing numerous au- 
thorities : 

«Sales directed by the court of probates are judicial sales to all in- 
tents and purposes, and the purchaser is protected by the decree order. 
ing them. * * * A purchaser under a decree of the orphans court is 
bound to look to the jurisdiction, but the truth of the record concerning 
matters within that jurisdiction cau not be disputed. The decree of the 
court is to be received as conclusive evidence, not to be impeached from 
within, and like all other acts of the higest judicial authority, im- 
peachable only from without; and a judgment, decree, seltence, or 
order, passed by a competent jurisdiction, which creates or changes a 
title, or any interest in an estate, is not ouly final as to the parties 
themselves, and all elaiming under chem, but furnishes conclusive evi- 
dence to all mankind, that the right or interest belongs to the party to 
whom the court adjudged it.” | 

This doctrine was afterwards affirmed in Beale et al. v. Walden (11 
Robinson, 67); again in McCullough v. Minor (2 La. An., 466); and in 
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Wright v. Cummings (19 ib., 353), which was a suit to test the valid- 
ity of the title to certain real estate, acquired at a succession sale under 
the order of the court of probates, the court say : 


“It will not be necessary to examine objections taken to the proceed- 
ings prior to the date of the order of sale. A purchaser at a probate 
sale is-not required to look beyond the decree recognizing its necessity.” 


See also Sizemore v, Wedge (20 id., 124); Wisdom v. Buckner (31 
id., 52); and Thompson v. Tolmie (2 Pet., 157). 

A careful examination of the decisions just cited leads to the conelu- 
sion that in the courts of Louisiana the title of Sompayrac could not be 
questioned, unless it should be shown affirmatively that the district 
court in assuming to settle up the succession of Alrio was without juris- 
— diction as to the subject matter. As [have before shown, if such is the 
effect of this judgment in Louisiana, under the provisions of the United 
States constitution, above quoted, and the said act of 1790, such would 
be its effect in the United States courts and also in the executive de- 
partments of the government. That is to say, at the said succession 
sale in 1882 Sompayrac purchased the interest, right, and title to this 
claim of which Alrio died seized, and none other. In other words, he 
(Sompayrac) merely stands as the representative of Alrio and can claim 
nothing more than Alrio could were he alive. : 

Mrs. Reynolds’s claim herein, as before stated, has as an initial point 
the alleged sale of this property by Alrio in 1837. Basing her claim 
as she does upon a private sale, it will be necessary for her to establish 
it by satisfactory evidence. Hf so established, then the scrip in ques- 
tion should be authenticated in her name; if not, then it should issue 
to Sompayrac. As already stated, your office has not rendered a final 
decision as to ber claim. Questions relative to its validity are there- 
fore not now before me for consideration, and no opinion | is expressed 
concerning thei. 

I am aware that the conclusion herein arrived at, in reference to dig- | 
nity of succession sales in Louisiana is at variznce with that expressed 
by Mr. Secretary Schurz in the “ Garreti” case, (supra), which has since 
been followed by this Department as a guide in such matters. But that 
was merely an opinion upon a state of facts certified by the Commissioner 
to be correct; and that opinion overruled that of the Commissioner, 
and also that of the U. 8. District Attorney for Louisiana, who had in- 
vestigated the subject theroughbly in the light of Louisiana law. (See 
Land Office Report for 1880, p. 195.) The error in the “ Garrett” case 
consists in this that it requires the applicant for: scrip who claims 
under a succession sale to show to this Department all the facts that 
he was required to show to the court which rendered a judgment in his 
favor. In other words, it in reality gives no force and effect to such 
judgment. This, as has been shown by the decisions of the courts be- 
fore referred to, is clearly erroneous, and should not be allowed to ob- 
tain longer here. See also Comstock v. Crawford (3 Wall., 396). 
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Said “* Garrett” case and all other cases in so far as they conflict with 
the views hereinbefore expressed are accordingly overruled. - 

The decision of your office upon the questions raised by the appeal. 
of Sompayrac is hereby reversed, and the case is remanded to you that 
a final decision may be rendered by you in the matter of Mrs. Rey- 
nolds’ alleged title, and fur such farther proceedings as may then be 
rendered necessary and proper in consonance with this decision. 


Oe 


SETTLERS ON RESTORED RAILROAD LANDS, 
CIRCULAR.* 
Commissioner Sparks to registers and receivers, April 30, 1886. 


I have to call your attention to the following act of Congress: 
AN ACT fur the relief of certain settlers on restured railroad lands. 


Be ti enacted by the Senate and House of Kepresentatives vj the United States of America in 
Congress assembled, That all persons who shall have settled and made valuable and per- 
manent improvements upon any odd-numbered section of land within any railroad with- 
drawal in good faith and with the permission or license of the :ailroad compauy for 
whose benefit the same shall have been made, and with the expectation of purchasing 
of such company the land so settled upon, which Jand so settled upon and improved 
may, for any cause, be restored to the public domain, and who, at the time of such 
restoration, may not be entitled to enter and acquire title to such land under the 
- preémption, homestead, or timber-cnlture acts of the United States, shall be permitted 
at any time witbin three months after such restoration, and under such rules and 
regulations as the Commissioner of the General Land Office may prescribe, to pur- 
chase not to exceed one hundred and sixty acres in extent of the same, by legal sub- 
divisions, at the price of two dollars and fifty cents per acre, and to receive patents 
therefor. 


Approved January 13, 181. 


In accordance with the provisions of the foregoing act, you are in- 
structed as follows: 

i. The act applies to settlements upon odd-numbered sections em- 
braced within railroad withdrawals, whether such settlements and with- 
drawals shall have been made before or after passage of the act. 

2. In order to bring a purchaser within the provisions of the act, he 
must have actually settled and made valuable improvements upon the 
land. | 

3. The settlement and improvement must have been made before the 
restoration of the land to the public domain. 

4. Such settlement and improvement must have been made in good 
faith and with the permission or license of the railroad company for 
whose benefit the withdrawal was made, and with the expectation of 
purchasing from said company the land so settled upon. 

5. Only lands settled upon can be purchased under thts act, and only 
the actual settler at the date of restoration can be permitted to make 


* Omitted from IV L. D. 
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such purchase, and only land in withdrawn and restored odd-numbered 
sections, can be so purchased. 

6. The act has no application to persons, who, without actual settle- 
ment, inay have improved the land, nor to those, who, without actual 
settlement and improvement, may have purchased the land of the rail- 
road company. 

7. Only those persons are authorized to purchase under this act who 
are not entitled to enter the land under the preémption, homestead, or 
timber-culture laws of the United States. When the land is subject to 
entry nnder any one of these laws, and the settler is qualified to make 
such entry, he is authorized to proceed under the law applicable to the 
case, He can have the benefit of this act only when be is excluded from 
the benefit of the general preémption, bomestead, or timber-culture laws. 
But, for example, if the land is not subject to timber-culture entry, and 
the party has exhausted his right to makea homestead or a preémption 
entry, or is ineligible to such rights, he is allowed to purchase the land 
under this act. If he is qualitied to make either a homestead, preémp- 
tion, or timber culture entry, and the land is subject to the entry he is 
qualified to make, then le is not allowed to make an entry under this 
act. , 

8. Claimants desiring to purchase under this act must make applica- 
tion in writing at the proper district land office within three months 
from the date of restoration as fixed by publie notice; or, where lands 
have already been restored, within three months from the date of the 
receipt of these instructions at the local land office; and no final entry 
under the preémption or homestead laws will be allowed upon snch tands 
until after the expiration of said three months. 

9. Entries under this act are restricted to one hundred and sixty 
acres each by legal subdivisions, and can include no land not embraced 
within the tract actualy settled upon and improved. The ti act, to the 
extent of one hundred and sixty acres, which was iutended to be pur- 
chased of the railroad company, is the tract authorized to be purchased 
of the United States under the act, and other subdivisions of sections 
not ineluded within such tract can not be taken to make up the quan- 
tity of one hundred and sixty acres when a less quantity was einbraced 
within the limits of the land originally settled upon with the permission 
or license of the railroad company. 

10. Every person applying to make entry under this act must make 
and subseribe the following affidavit. 

I, , of , claiming the right to enter the of section ——, town- 
shi)» ——, range , under the provisions of the act uf Congress approved January 
13, 188i, entitled ‘‘An Act for the relief of certain settlers on restored railroad lands,” 
do solemnly ——- that I was an actual settler on said tract at the time of the restora- 
tion thereof to the publicdomain of the United States, to wit, on the (lay of ; 
18—. That prior to said time I had inade valuable and permanent improvements on 
the land; that my settlement was made in good faith and with the permission or 


license of the —— railroad company, and with the expectation of purchasing said 
jJand from said company; and that I am not entitled to enter, and acquire title to, 
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said land under the preémption, homestead, or timber culture laws of the United 
States, for the reason that , and that my improvements on said land at the date 
of the restoration thereof to the public domain consisted of ——. 





Sworn to and snbscribed before me this —— day of ——, 188—. 


3 








11. The foregoing affidavit may be made before the register and re- 
ceiver, or any officer authorized to administer oaths in the county in 
which the lands are situated. It must be supported by satisfactory 
evidence that the settlement was made with the permission or license of 
the railroad company, and with the expectation of purchasing the land 
from said company. The testimony of two competent witnesses will be 
required, showing that applicant’s settlement was made prior to the 
restoration of the land, and stating the value and extent of his or her 
Improvements. 

12. The price of all lands purchased mnder this act is fixed at $2.50 
peracre. The price of all other lands within restoration limits, whether 
in odd or even-numbered sections, will be $1.25 per acre, unless other- 
wise specially provided by law. 

Approved: 

L. Q. C. LAMAR, 
Secretary. 


DESERT LAND ENTRY—ASSIGNMENT. 
HENRY W. Fuss. 


Assignments of desert land entries made while the rule allowing the same was in foree 
will be recognized, but not more than six hundred and forty acres may be thus 
acquired, and on final proof patent will issue in the name of the original entry- 
man. 


Secretary Lamar to Commissioner Sparks, September 24, 1886. 


I have considered the appeal of Henry W. Fuss from your office de- 
cision of July 22, 1884, declining to aecept final proof made by him 
upon desert land entries, Nos. 10 and 15, Carson City, Nevada, and 
holding the same for cancellation. 

Briefly the facts relative to these entries are as follows: 

The first mentioned (No. 10) was made April 18, 1877, by Henry G. 
Wingate, upon the W. 4 of Sec. 12, T. 26 N., R. 31 E. 

The other (No. 15) was made April 23, 1877, by Johu H. Thies, upon 
the E. 3 of the same section, the two entries aggregating six hundred 
and forty acres. ! 

Both the entrymen named made assigument of their claims, Wingate, 
under date of July 1, 1878, to Fuss directly, and Thies, under date 
April 8, 1878, to one Philip Steigelman, who subsequently, to wit, May 
9, 1878, deeded to Fuss, the appellant. 
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On the 30th of March, 1880, Fuss, as assignee, made final proof on 
Doth entries, which proof was accepted by the register and receiver, 
whereupon Fuss made full payment for the land and received final cer- 
tificate, setting forth that he was entitled to receive patents for the en- 
tire six hundred and forty acres. 

Your office declined to accept the final proof and issue patent thereon, 
eiting as authority for said action a departmental decision rendered 
April 15, 1880, in the case of 8. W. Downey (7 ©. L. O., 26), in which 
it was held that desert land claims are not assignable under existing 
law. | | | 

Subsequently, to wit, December 1, 1884, my predecessor, Secretary 
Teller, in the case of David B. Dole (3 L. D., 214,) while adhering to 
and reasserting the general rule laid down in the Downey case, (supra,) 
restricted it so as to confine its operation to cases of assignment made 
subsequently to the rendition of said decision—April 15, 1880,—thus 
recognizing as valid all assignments made prior to said date; provid- 
ing, however, that as title to no more than six hundred and forty acres 
can vest in any one person under the law, so not more than that quan- 
tity can be acquired by one person under an assignment, and further 
that when final proof is made by assignee the patent will issue in the 
mame of the original eutryman, and not in the naine of the assignee. 

I concur fully in the modification made as above indicated to the gen- 
eral rule, prohibiting assiguments of desert land claims. It is most 
certainly equitable and just, and is, I think, founded iu law and good 
practice, as will more fully appear from the following facts: 

The desert land act (19 Stat., 377,) was approved March 3, 1877. 

On the 12th of the same month, your office issued circular instruc- 
tions (4 C. L. O., 23), requiring loval officers, after proof of the desert 
character of the land, the filing of the proper declaration, and the pay- 
ment of a certain sum of money, to issne a certificate to the declarant, 
stating, among other things, that if within three years therefrom said 
declarant, ‘“‘or his assignee or legal representatives,” should reclaim the 
land as required by the act. and pay an additional sum of money, “he 
or they” should be entitled to a patent for the land. 

They also provided that “At any time within three years after the 
date of filing the declaration and the issue of certificate, the proper party 
may make satisfactory proof of having conducted water upon the land 
applied for.” Thus, within a few days after the passage of the desert 
land act, your office recognized the right of assignment under said act, 
and by formal announcement made provision for those vases In which 
it should be found that assignment had been made. 

The practice thus initiated stood without interruption until April 15, 
1880, the date of the decision by the Department in the Downey case 
(supra). | 

An examination of the act itself developes nothing which in terms 
- gither authorizes or prohibits assignments. 
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Although it is silent on this question, I think a reasonable construc- 
tion of the act as a whole, its purpose and intent being considered, war- 
rants the rule against assignment; but »eing a matter of construction, 
or more correctly speaking of administrative policy, and a question 
which has been involved in some doubt, as would appear from the fact 
that the rule has been changed, the regulation of your office which rec- 
ognized the right of assignment had, until revoked or overruled, the 
force and effect of law, so that rights acquired and valid thereunder 
should be protected. Minor v. Marriott, (2 L. D., 709); Robb’s Lessee 
vy. Irwin (15 Ohio, 703); Ohio Life and Trust Co. v. Debolt (16th How., 
432); Gelpcke v. City of Dubuque (1 Wall., 206). It was so revoked 
and a different rule, growing out of a change of interpretation, was 
established April 15, 1880. Prior to that time the assignees had not 
only been recognized, but, by the regulations and blank forms issued 
by your office thereunder, had, in effect, been invited to become such. 
Assignments of desert land claims to any one assignee, einbracing 1n 
the aggregate no more than six hundred and forty acres, regularly made 
prior to that date, should therefore be recognized, and the proof of as- 
Signees, when satisfactory in other respects, should be accepted to the 
extent indicated, patent to issue in the name of the original entryman. 

As stated in the opening recital of the facts in this case, appellant 
came into possession of the lands in question by assignment duly made 
in 1878. The certificate of original entry, given by the register and re- 
ceiver, on the back of which the assignment in each case was made, 
contains a clause providing for the recognition of an assignee. The 
cases presented by this appeal, falling within the exception to the rule 
now in force prohibiting assignments, your office decision is reversed. 

As the question of validity of assignment is the only one before me 
on appeal, I do not pass upon the merits of the case as to the sufficiency 
of the proof submitted, but leave that for adjudication by your office in 
due course of business. It was accepted hy the local officers, who issued 
final certificate and took appellant’s money nearly five and a half years 
ago. , 3 


PRACTICE—APPEAL—NOTICE. 
AUGUST BERGER. 


Notice of appeal and specitication of errors must be served upon the opposite party, 
and in the absetice of such service the appeal will be dismissed. 


Acting Secretary Muldrow to Commissioner Sparks, September 25, 1886. 


On June 8, 1885, your office held the timber culture entry of August 
Berger, for the NW. 4 of NE. 4 of Sec. 26, T. 103 N., R. 25 W., Worth- 
ington, Minnesota, for cancellation, on the ground that said tract had 
passed to the State under the swamp grant. 
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From this action of your office Berger appealed, but as notice of appeal 
and specification of errors was not served on the State as required by 
Rule 93 of Practice, you held the appeal defective, and acting under 
Rule 82 allowed the entryman fifteen days within which to cure the de- 
fect. On report from the local office that Berger had failed to amend 
his appeal, after due notice of such requirement, you trausmit for my 
action the said appeal of Berger as originally filed by him. 

The appeal is fatally defective under Rule 93, and is therefore dis- 
missed, 


CANCELLATION OF ENTRY—RIGAT OF TRANSFEREE. 
UNITED STATES v. COPELAND ET AL. 


As the special agents’ report, on which the order of cancellation was based, disclosed 
a transfer of the Jand after the issuance of final certificate, such transteree should 
have been notified of said order. 


Acting Secretary Muldrow to Commissioner Sparks, September 25, 1886. 


I have considered the case of the United States v. Florence L. Cope- 
land and John Waldock, transferee, involving Osage cash entry No. 
1007 of the N. $ of the SE. 4, the NE. 4 of the SW. 4, and the SE. $ of 
the NW. 4 of Sec. 28, T. 27 5., R. 12 W., made March 31, 1883, at the 
Larned land office, State of Kansas. 

On August 31, 1883, your office canceled said entry upon the report 
of a special agent of your office, and allowed the claimant sixty days 
within which to show cause why said entry should be re-instated. No 
application for re instatement of said entry was filed by Miss Copeland. 

On November 21, 1884, the district Jand officers rejected the pre- 
emption declaratory statement of Ransom 8S. Bowers for said tracts, 
and on appeal your office, on January 3, 1885, held that as Miss Cope- 
Jand has failed to show cause why her said entry should be re-instated, 
although duly notified of the decision of your office canceling the same, 
the land in question became subject to entry by the first legal appli- 
cant, and the local Jand officers were directed to receive Bowers’s filing 
as of the date when presented. 

On June 30, 1885, your office returned the application for a writ of 
certiorari, and an appeal from said decision of June 2d, filed by the at- 
torneys of said Waldock, upon the ground that the appellant was not 
a proper party in the case, and had no standing in his own right. 

On July 20, 1885 (4 L. D., 31), this Department considered the appli- 
cation for certification and the affidavits submitted in support thereof 
by the attorneys of said Waldock, and directed your office to certify to 
the Department all of the papers in said case, and to suspend all action 
relative to the filing of said Bowers, or the allowance of proot by him, 
and in the event that he has been allowed to make entry of said land, 
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the same should be suspended until further advised by this Depart- 
ment. 

lt appears from the report of said special agent that Miss Copeland 
admitted under oath that she never complied with the requirements 
of the law as to residence and settlement; that she entered said tract 
under a contract with said Waldock, and had conveyed said land to him 
by warranty deed, dated April 7, 1883, and that she and the witnesses 
to the final proof were not sworn by the clerk of the court before whom 
the proof was made. 

Waldock has filed several affidavits denying the truth of these alle- 
gatious, and Insists that he can show that the entryman has complied 
with the law in good faith, and that Miss Copeland has been induced to 
make the said admissions by malicious persons, to deprive the trans- 
feree of said Jand, upon which he has placed valuable improvements. 

It is quite evident that said entry should not have been canceled 
upon said agent’s report. The Le Cocg cases (2 L. D. 784); George T. 
Burns (4 L. D., 62); William Johnson (ibid., 397). 

There cau be no question that under the decisions of the supreme 
court of the United States and the rulings of this Department, when 
the entryinan has fully complied with the requirements of the law and 
received the certificates of entry, he can dispose of the land covered by 
his entry. Myers v. Croft (18 Wall., 291); C. P. Cogswell (3 L. D., 23). 
And when the entryman has sold “dhe land covered by his Santry and 
the entry is attacked for fraud or illegality, the entryman aud his trans- 
feree are entitled to a hearing before the proper tribunal to defend, and 
the burden of proof is upon the party attacking the entry. John C 
Featherspil (4 L. D., 570); Henry C. Putnam (5 L. D., 22). 

In the case at bar the special agent’s report discloses the fact that 
Miss Copeland had sold and conveyed her interest in said land, and the 
deed for the same was of record and constructive notice to everybody. 
Waldock was entitled to notice of the decision canceling said entry. 
The statements of witnesses, who, after having Gisposed of the land 
covered by their entries, deny the truth of their former sworn state- 
ments are not entitled to much weight, and should be carefully consid- 
ered. The affidavits presented appear to be sufficient to warrant an in- 
vestigation of the allegations contained therein, and you will accord- 
ingly direct the local land officers to order a heariug, under the rules of 
practice, to determine the validity of said entry and the good faith of 
all parties in interest. It is suggested that a special agent of your 
office be present, if practicable, to represent the United States. Bow- 
ers’s filing and proof will remain suspended to await the result of the 
investigation. Upon the receipt of the testimony and the opinion of 
the district land officers thereon, you will re-adjudicate the case. 
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ADJOLNING #ARM ENTRY—ACT OF MAY 14, 1820. 


HALL v. DEREARTH. 


The right to make an adjoining farm entry is not enlarged or modified by section 3 
of the act of May 14, 1880. 

The general requirements of the homestead law as to residence are not waived by the 
provisions of said section, though credit is given therein for residence prior to 
entry. 


Secretary Lamar to Commissioner Sparks, September 27, 1836. 


I have considered the appeal of M. W. Hall from your office decision 
of February 23, 1584, rejecting his application to make adjoining farm 
entry of lots 1 and 2 of Sec. 12, T.15., RB. 2 W., M.D. M., San Francisco, 
California. 

It appears that Jacob Dearth made soldier’s additional homestead 
entry for the tract July 30, 1878, on which final certificate, No. 1846, 
— issued. | 

June 27,1883, Hall, the appellant, made his application to enter the 
tract as an adjoining farm homestead. Accompanying his application 
was his sworn statement that he owned and resided upon an original 
farin, containing 102.96 acres, which comprised a part of the San Ramon 
rancho, and that he had resided upon said original farm since July, 1871, 
and had used the land applied for in connection therewith. His appli- 
cation was refused by the local office, for the reason that the tract cov- 
ered thereby had been finally entered by Dearth as au additional home- 
stead. On appeal from that decision, Hall claimed that he was protected 
by section 3 of the act of May 14, 1880, and had the superior right to the 
tract by virtue of his settlement in 1871. The settlement claimed was 
the cultivation of the tract while he resided on his original farm. 

Your office, in accordance with its previous practice, ruled that the 
right of a claimant to an adjoining farm does not relate back-to the 
date of settlement on the original farm, under the act of May 14, 1880, 
and therefore approved the rejection of Sa claim. I concur in that 


ruling. 


The last clause of section 2289 of the Revised Statutes relating to 
homestead rights provides that— 


“ Hvery person owning aud residing on land may, under the provis- 
ions of this section, enter other land lying contiguous to his land, which 
Shali not, with the land so already owned and occupied, exveed in the 
aggregate one hundred and sixty acres.” 

Under this provision appellaut would probably have had a good claim 
had the land applied for not been covered by an entry at the date of 
his application. 

I do not regard the act of May, 1880, as at all applicable to vdjolning 
farm entries or claims. Section three of that act provides that— 

‘* Any settler who has settled, or who shall hereafter settle, on any 


of the public lands of the United States, whether surveyed or unsur- 
veyed, with the intention of claiming the same under the homestead 
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laws, shall be allowed the same time to file his homestead application - 
and perfect his original entry in the United States land office as is now 
allowed to settlers under the pre-emption laws to put their claims on 
record, and his right shall relate back to the date of settlement the 
same as if he settled under the preemption laws.” 

The manifest purpose of Congress in enacting the law last above 
quoted was to protect settlers who had gone upon publie land with the 
intention of establishing a home thereon, and who in pursuance of that 
object had established a residence and made valuable improvements, 
but who, because the land had not been surveyed, or for any other 
reason, had been prevented from making homestead entry prior to such 
settlement. 
~ The general homestand law requires of an applicant seeking to enter 
thereunder that he make affidavit that his entry is made for the purpose 
of actual settlement and cultivation; and when he comes to make final 
proof he mnst show a residence of five years, except when credit is given 
for military service. 

It is not in my judgment intended by the act of May, 18380, to waive 
any of the requirements of the homestead law as to residence, but only 
to give credit for residence prior to entry. Appellant’s residence was 
not upon the tract in question, but was upon an adjoining tract, which 
he owned. His allegation that although living upon his original farm 
he, by virtue of cultivation and improvement of the tract in dispute 
prior to his application to enter the same, acquired a preferred right 
thereto as a homestead settler, is therefore without foundation in the 
law invoked. 

His claim must consequently rest upon the provision of law contained 
in Section 2289 of the Revised Statutes already quoted, and unless sus- 
tained thereby must fall. But that provision has reference to unap- 
propriated public lands, while the facts show that this tract had been 
entered and final certificate had issued before Hall offered ne applica- 
tion to enter. 

Your office decision rejecting said application is affirmed. 


TIMBER COULTURE—ONE ENTRY IN A SECTION. 
TuRrI O. SIMLE. 


Though two timber culture entries cannot be made in the same section the second 
entry herein is held intact, it having been made subsequent to the allowance of 
a cash entry covering the land included within the timber culture entry first of 
record. 


Secretary Lamar to Commissioner Sparks, September 27, 1886. 


I have considered the appeal of Turi O. Simle from the decision of 
your office, dated April 21, 1885, holding for cancellation his timber 
culture entry, No. 4442, of the N. 4 of the SE. 4 of Sec. 12, T. 151 N., R. 
58 W., made October 14, 1884, at the Grand Forks Jand office, Dalota 
Mérritory. 
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Said entry was held for cancellation becanse of the prior timber eul- 
ture entry No. 5421 of the NW.4 of said Sec. 12, made January 17, 
1884, at the same office, by Thomas Ulven. | 

The record shows that Mary Hanson filed ber pre-emption declaratory 
statement No. 7554 tor the NW. 4 of said section on January 30, 1884, 
alleging settlement thereon November 22, 1883. On August 1], 1884, 
after due notice, in which said Ulven was specially cited to show cause 
why her entry shoald not be allowed, Miss Hanson offered her final 
proof and payment, which was accepted by the district land officers, 
and cash certificate 10,462 was issued for said tract. 

It is insisted by the appellaut that the settlement and filing of Miss 
Hanson, having bee made prior to the entry of Ulven, and her final 
proof and payment having been received and cash entry allowed, prior 
to theentry of Simle, the entry of Ulven was in effect cauceled, and there 
was no obstacle to the allowance of Simle’s entry. 

It is quite evident that a timber culture entry segregates the land 
covered thereby so long as it reinains uncanceled, and that two timber- 
culture entries cannot be allowed of reeord at the same time within the 
same section. (20 Stat., 113). 

It is clear that Ulven’s entry was made subject to the right of Miss 
- Hanson, and if she failed to make final proof within the time prescribed 
by law, the timber culture entryman would be permitted to show com- 
pliance with the law. Lunney v. Darnell (2 L. D., 593). 

But Ulven failed to respond when cited by Miss Hanson, upon making 
her final proof, and the cash entry was allowed prior to the timber cult- 
ure entry of Simle. If Miss Hanson’s entry is confirmed, then it is 
quite sure that Olveu’s entry must be canceled, and in that event there 
, does not seem so be any good reason why Simle’s entry should not re- 
main intact. See Richard Griffiths (2 L. D., 256); Shurtleff v. Kelley 
et al. (4 L. D., 448). 

The decision of your office is therefore modified, and you will cause 
the entry papers of Miss Hanson to be examined in due course of busi- 
ness, and, if there is no valid objection to the same, her entry will be ap- 
proved. Ulven’s said entry will be canceled and Simle’s said entry will 
remain intact. 


HEARING ON SPECIAL AGENTS’ REPORT—RHLS JUDICATA. 
RoBERT HALL ET AL. 


The issuance of final certificate on the direction of the Commissioner of the General 
Laud Office will not preclude his successor from ordering a hearing as to the 
merics of the claim while it is yet pendiug in his office. 


Secretary Lamar to Commissioner Sparks, September 27, 1886. 


I have before me an application for certiorari in the matter of pro- 
ceedings had in the pre-einption entries of Robert Hall, Thaddeus Ellis 
and Frederick A. McFarlin, of certain lauds in sections 11 and 14, T, 
130 N., R. 62 W., Fargo, Dakota. 
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From the application and exhibits furnished therewith, it appears 
that these entries are based on filings made in March and April 1883. 
That when fival proof was offered action thereon was suspended on 
accoult of an adverse report of a special agent to the effeet that the 
pre-emption claims were mace in the interest of other parties, but that 
after some delay during which time no further evidenee was secured 
against the validity of said claims your predecessor directed the local 
office to accept the final proof and issue certificates thereon, and that 
such action was accordingly had in October 1884. 

Thereafter and while said entries were pending in your oftice, a sec- 
oud report of said special agent was submitted to the same effi ct as 
before, whereupon your office, by letters of March 12th and 15th, 1886, 
held said entries for cancellation and gave the claimants sixty days 
within which to show cause why the entries should be sustained. 

May 22, 1886, appeals were filed in said cases, but your office by its 
decision of July 14, 1886, refused to allow the appeals, and ordered 
hearings instead, grounding such action on the departmental letter of 
July 6, 1886 (5 L. D., 149) wherein it was said that “in all cases coming 
to your office hereafter where entries have been held for cancellation on 
agents’ reports, and the parties notified that they will be allowed ‘the 
right of appeal, you are directed to order hearings in compliance with 
the amended circular, instead of transmitting the cases on appeal to. 
the Department.” See circular of July 31, 1885 (4 L. D., 503), and 
amendment thereto of May 24, 1886 (ib., 545). 

This application was then filed on behalf of the entrymen and certain 
others alleging an interest in the matters involved as assignees, it being 
urged in support thereof that (1) under Rule 81 of Practice the appel- 
lants were entitled to be heard as such when the appeals were filed ; 
(2) that these cases were not properly included within the terms of the 
order of July 6, 1886; (3) that said order of July 6th is retrospective 
and unjust in depriving parties of rights involved in issues then pend- 
ing and ready for final action; and (4) it is also urged that your decis- 
ion should be reviewed, as the appeal therefrom raised the point that 
the cases were res judicata by virtue of the action of your predecessor 
in directing the arceptance of final proof. 

The three points of exception first alleged are fully.met when it is ob- 
served that the appeal which was refused was frum an order to ** show 
cause why the entries should be sustained.” In other words, an op- 
portunity was thereby granted to have all matters pertaining to the 
validity of said entries fully tested before the proper tribunal, and if 
said cases were properly pending in your office for its action, the order 
for such investigation was withiu your discretion, subject only to review 
under application for certiorari. But it is said that the cases were 
res judicata on all issues raised by the said reports of the special agent. 
This position however is not well taken. The cases were before your 
office for action on the final proof which your predecessor had directed 
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the local office to receive, but patent had not yet issued on such final 
proof, and while thus under consideration, the jurisdiction of your office 
to institute inquiryinto the nature of the claim was undoubted, and the 
manner of its exercise deprived no one of his rights, or opportunity to 
be fairly heard. 

The application is therefore denied. 


PRE-EMPTION CONTEST—FINAL PROOF 
BAILEY v. TOWNSEND. 


A contest against a pre-emption claim should not be permitted before offer to make 
final proof therefor. 

Final proof should not be submitted during the pendency of a contest, though the 
same was prematurely allowed. 


Secretary Lamar to Commissioner Sparks, September 27, 1886. 


I have considered the case of Charles A. Bailey v. Winfield P. Town 
send, as presented by the appeal of the latter from the decision of your 
office, dated June 4, 1885, rejecting his final proof for Lots 3, 4, and 5, 
and the SH. 4 of the NW. 4 of Sec. 6, T. 30 N., R. 22 W., Valentine 
land district, Nebraska. 

The record shows that on November 28, 1883, Bailey filed his soldier’s 
homestead declaratory statement for said land, and on April 22, 1884, 
made homestead entry No. 1344 of the same. 

On February 8, 1884, Townsend filed his pre-emption declaratory 
statement No. 770 for said tracts, alleging settlement thereon October 
31,1883. On May 19, 1884, Bailey filed his affidavit of contest against 
said filing, alleging that Townsend commenced settlement and improve- 
ment upon said land on or about June 1, 1883; that he did not make 
said settlement in good faith, but for the purpose of speculation, and 
that he failed to file his pre-emption declaratory statement until after 
the expiration of three months from his date of settlement, and until 
after the filing of the soldier’s homestead declaratory statement by said — 
Bailey. 

Notice issued charging Townsend with ‘‘abandoning his pre-emption 
filing and failing to file in time,” and July Ist was fixed for the hearing 
of the case. | 

On May 20, 1884, Townsend gave due notice of his intention to make 
final proof before the county judge of Brown County, in said State, on 
July 2d ensuing. Bailey was not specially cited in said notice, and did 
not appear at the time said proof was made, but filed his protest against . 
the same, alleging substantially the same reasons as those contained in 
his contest affidavit. The register made the following indorsement 
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upon the final proof: ‘This tract being under contest, approval is with- 
held till contest is decided.” Townsend did not appear at said contest, 
aileging as a reason that he could not make his final proof at one place 
and attend the contest at another place a considerable distance away. 
At the hearing counsel for Townsend filed a plea denying that he had 
abandoned bis pre-emption filing,or failed to file in time; and also 
alleging that the notice does not show that contestant is an adverse 
claimant. After the hearing had commenced, counsel for Townsend 
made a motion to dismiss said contest, which motion was overruled by 
the district land officers. 

Upon the testimony submitted the register and receiver rendered 
their joint opinion that Townsend failed to file his declaratory state- 
ment within the time required by law; that the evidence fails to show 
the good faith of Townsend, and that his filing should be canceled. 
On appeal your office, without passing specially upon the alleged irreg- 
ularities in the record, affirmed the decision of the local land officers, 

Itisclear that said contest wascommenced prematurely. Bailey should 
have waited until Townsend gave notice of his intention to make his 
final proof. Nichols v. Benoit (2 L. D. 583); Percival v. Doheney (4 L. 
D., 134), Although the contest was prematurely commenced, yet, hav- 
ing been allowed and the day set for hearing, Townsend should not 
have been permitted to make his final proof until said contest had been 
determiued. Stroud v. De Wolf (4 L. D., 39+). 

The published notice failed to cite Townsend to appear, and the notice 
of contest failed to charge any bad faith on the part of Townsend. 
Townsend was oly called upon to answer the charge of abandonment 
and a failure to file in time, and his counsel strenuously objected to the 
evidence outside of the charges contained in the contest notice. It has 
been held by this Department that the evidence must follow the charges 
as laid in the notice. Shinnes v. Bates (4 L. D., 424). Townsend offered 
affidavits tending to show that he sent his declaratory statement to the 
local land office and the same was received prior to the expiration of the 
three months from the date of his alleged settlement. 

While these affidavits could not properly be considered by the local 

land officers as evidence, yet, in view of the many irregularities and 
errors aS shown in the record, I am of the opinion that the final proof 
of Townsend should be rejected, the contest of Bailey should be dis. 
missed without prejudice, and Townsend should be permitted to make 
new proof atter giving due notice, citing Bailey specially. (See instrue- 
tions, November 25, 1884, 3 L. D., 196.) | 

The decision of your office is modified accordingly. 

2278 DEC———12 
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FINAL PROOF—CROSS-EXAMINATIUN OF WITNESSES, 
CIRCULAR. 
. Commissioner Sparks to registers and receivers, September 23, 1886. 


Your attention is called to the circular of December 15, 1835 (4 L. D., 
297), regarding cross-examination of claimants and witnesses in final 
proofs. Claimants and witnesses must be cross-examined in all cases 
of final proof; and you are instructed to reject all proofs not accom- 
panied with the required cross-examination. 

The paper containing the record of the cross-examination for trans- 
mission to this office must show that the statements therein have been 
sworn to and subscribed by the witnesses, by their signatures appearing 
thereon, and the jurats of the officers administering the oaths, the same 
as in the formal proofs made on the regular printed blanks. 

Approved : 

L. Q. C. LAMAR, 
Secretary. 


BOUNTY LAND WARRANTS. 
CIRCULAR. | 


Washington, D. C., September 24, 1886. 
To whom it may concern: 

The practice of examining and certifying military bounty land war- 
rants, in advance of offer to locate, as free from objections on the records, 
and the assignments thereof as sufficient in form, is hereby discontinued. 
There is no such duty imposed on the Commissioner by law, but it is 
a matter entirely within his discretion, (Secretary Thompson’s decision 
of August 9, 1853, Lester, vol. 1, p. 619), and he finds that time cannot. 
be spared from imperative duties for this gratuitous business. In 
future, he will pass upon the status of buunty land warrants, and the 
assigninents thereof, as he does upon other official matters, not in | 
advance, but when they come regularly before him for action, in dispos- 
ing of warrant locations reported by the district land officers, or appeals. 
by interested parties froin decisions of the same officers, refusing to per- 
mit locations. 7 

Warrants now on tile, or any that may hereafter be filed, for certifica- 
tion, will be returned to the parties forwarding them, with information 
of the foreguing action. 

WM. A. J. SPARKS, 
Commissioner. — 
Approved: 
L. Q. C. LAMAR, 
Secretary. 
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COMMUTED HOMESTEAD ENTRY—RESIDENCE. 
WILLIAM M, PENROSE. 


To acquire residence under the homestead Jaw the former residence must be aban- 
doned, and such change cau be effected only by the concurrent act aud intention 
of the settler. 


Secretary Lamar to Commissioner Sparks, September 28, 1886. 


On August 27, 1883, William A. Penrose made homestead entry for 
the SW. 4 of Sec, 4, T. 117 N., R. 68 W., Huron, Dakota, and on June 
10, 1884, commuted the same to cash entry. His proof shows that for 
many years prior to making entry he resided in Illinois ; that his family 
consists of his wife and two children; that he left his family in [linois— 
his wife being employed in “keeping boarders”—went to Dakota, made 
entry, built a house eight by twelve feet, dug a well, and broke eight acres 
of land; that he “resided” on the tract from March 12, 1883, to Septem. 
ber 13th following; that he then returned to Illinois, where he remained 
during the winter; that he again went to Dakota in March, 1884, visi- 
ted the land for a short time, sowed five acres in oats, went away and 
returned in June, when he made final proof and paid for the land. As 
shown by supplemental affidavits required by your office, he then re- 
turned to Hlinois, where he is now living with his family, and professes 
no intention of returning to his claim. He alleges that poverty pre- 
vented him from bringing his family to the land, and contends that his 
‘‘ residence” as above described was a full compliance with the law in 
that particular. Your office held for cancellation his cash entry, and 
allowed the homestead entry to stand subject to proof of compliance 
with law. On a careful examination of the case I am satisfied that as 
a matter of fact, his poverty did not prevent his compliance with the 
law. That defense is inconsistent with the facts in the case. His claim 
that he has complied with the law is untenable. To acquire residence 
on a tract of land under the homestead law the former residence must 
be abandoned. Such change can be effected only when the act of the 
_ settler and his intention to make such change unite. In the present 
case the alleged residence of claimant is wanting in both essential 
particulars. His residence was never changed from I\linois and I find 
as a fact that he never had an intention of changing it. The fact that 
his family remained during all this time at their home in Illinois is con- 
clusive of that question, under the circumstances of this case. Finally 
I am of opinion that claimant has attempted to acquire title to a por- 
tion of the public lands, without compliance with law. His entries 
will therefore be canceled. Said decision is accordingly modified. 
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HOMESTEAD—TOWNSITE SE1TLEMENT. 
MATTHIESSEN & WARD v, WILLIAMS. (On Review.) 


An informal townsite settlement prior to survey, and subsequently abandoned, does 
not reserve the land from homestead entry. 


Secretary Lamar to Commissioner Sparks, September 28, 1886. 


On the {7th of July, 1884, my immediate predecessor rendered a 
decision affirming that of your office, dated February Ist preceding, in 
the case of Franz UO. Matthiessen and Lebbeus B. Ward v. Joseph T. 
Williams, involving the NE. 4 of NW.4, NW.4 of NE.4,and 8.4 of NE.4, 
Sec. 33, T. 8 N., BR. 50 E. , Enreka, Nevada. (10 C. L. O., 356, and 3 L. 
D., 282). This vase relates to the contest of Williams's homestead en- 
try No. 69 of the land above described; and the material facts therein 
so far as necessary for the purpose of this review are as follows: Will- 
iams made his homestead entry December 2, 1875, and submitted his 
final proof October 24, 1882, at which last date contest was initiated 
against him by one Richard Gluyas. as attorney in fact for Matthiessen 
and Ward, who claimed certain rights and interests in the property in 
controversy, more particularly described hereatter. Four grounds were 
set up as reasons why the entry of Williams should be canceled. 

First, That Williams had, contrary to law, conveyed, or agreed to 
convey a portion of tle land to one M. M. Donahue. 

Second, That he bad conveyed, or agreed to convey, a portion of said 
land to one Lafayette Joslyu. 

Third, That the land was not, on December 2, 1875, when Williams 
made his entry, subject to such entry, by reason of the fact that on that 
day the land was within the limits of and formed the site of a town. 

Fourth, That said land was, on December 2, 1875, actually settled 
and occupied for the puposes of trade and business, and therefore not 
subject to eutry under the homestead law. 

These contestants and Joslyn also had previously applied to purchase 
the land under the second section of the act of June 15, 1850. 

Hearing was had, testimony taken, and the judgment of the local 
office, of your office, and also of this Department was adverse to the 
contestants upon all the points raised in the contest, the said applica- 
tions to purchase under the act of June 15, 1880, were Jikewise denied, 
and the land was awarded to Williams under his homestead entry by 
my predecessor’s said decision of July 17, 1884. 

A motion for review and reconsideration having been filed by the 
contestants, my predecessor, on December 6, 1884, rendered a decision 
in the words following, to wit: | 

‘‘T have before me a motion for the review of my decision in the case 
of Matthiessen and Ward v. Williams, and for a rehearing on allega- 
tions of fraud in respect of Williams’s entry. 

‘The motion for review I for the present do not ce The motion 


for rehearing is based on alleged newly discovered evidence, which con- 
testee contends is not newly discovered and hence, not ground for a re- 
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hearing. Iu the view I[ take of the case it is immaterial whether or not 
said evidence is newly discovered. The issue is not on the superior right 
of the parties to the land, but solely on Williams’s alleged fraudulent 
attempt to acquire it; the question is between him and the Government, 
and at whatever time aprima facie case of fraud is presented the Land 
Department is in duty bound to consider it. 

“In this case lam of opinion that a hearing should be had for the 
purpose of fully inquiring into all the questions raised by the record 
relative to the tract of land involved, and you will so order.” 

A. subsequent order of the Secretary to your office, dated February 5, 
1885, is as follows: 

‘‘In the matter of the contest of Messrs. Matthiessen and Ward v 
Joseph T. Williams..... a question having arisen as to two points, I 
hereby add to said order the following parigraph explanatory of them. 

‘As said hearing is required chiefly for the purpose of further en- 
lightening this Department on the issues raised, and is to be held 
pending a motion for review already inade. you are advised that no 
further decision by your office or the local office is contemplated and 
that the new evidence, together with the former record, is to be for- 
warded promptly through your office to this Department. Depositions 
which have heretofore been regularly put in evidence are of course not 
required to be re-offered, and ex parte affidavits which have been filed 
in the case will not be considered, unless the facts therein alleged are 
regularly put in evidence.” 

Pursuant to these orders a rehearing was had, and a great amount of 
testimony taken, all of which has been carefully considered in con- 
nection with the motion for review in the case. 

The material charges upon which this rehearing was ordered and 
upon which testimony was taken are substantially the same as those in 
the original contest. And from a careful examiuation of the whole 
record, I think it apparent that the material facts in the case remain 
the same. 

Much testimony was introduced at the rehearing going to show that 
Williams was not one of the first settlers on this land, that he had 
nothing to do with the selection of the “ Townsite of Lower Hot Creek,” 
aud that he never invited settlers to occupy lands in that valley, as 
stated in the decision complained of. But in the view I take of this 
case it makes no substantial difference whether he was one of the origi- 
nal settlers on this land in 1866, as is claimed on his behalf, or whether, 
as is admitted by the contestants, he came into possession of the main 
part of the land in controversy by purchase of the possessory right to 
the saine about the year 1870, some five years prior to the survey of 
the township. It is certain that his home has been in some part of the 
Hot Creek catiou since the year 13866, and that be has had various and 
considerable business interests there all that time. It is shown that in 
the year 1866 certain persons went into the Hot Creek valley and, 
flushed with the belief that vast mineral resources there existed, con- 
ceived the idea of buildiug a town. To this end a site of about two 
acres was Selected and divided up into lots, which were given to those 
who would build thereon. Business such as is found in a mining town 
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was carried on to some extent, two saloons were opened, a post-office 
was established, a hotel and some boarding houses were put into opera- 
tion, and the ** Lower town of Hot Creek” began its existence. But the 
mining excitement was of short duration, business of most kinds soon 
ceased, the miners removed to other and more profitable regions until 
at last no semblance of the town remained. | | 

Much testimony has been introduced touching the number of inhab- 
itants of this “town” in December, 1875, when Williams made his 
homestead entry. But the weight of it when considered in connection 
with that submitted on the original hearing in the case only tends to 
confirm the opinion formerly arrived at. It may be true that this so- 
called town then contained some ten or twelve people or possibly a few 
more. But what of it? It is not believed that the majority of them 
were more-than transient miners. It is quite evident to my mind that 
if the so-called town of Hot Creek ever advanced beyond the dignity of 
a mining camp, it lost all appearance of a town very soon thereafter. 
Joslyn remained there until 1880. His staying there is probably ac- 
counted for by reason of this place being on a stage route and thus a 
convenient stopping place for travelers in that country. His “ trade 
and busivess” consisted in retailing whisky, tobacco, cigars, and cards. 
It is conceded on all hands that this “ town” was never incorporated, 
and that no claim under the townsite laws was ever made or filed in 
the local offive by any of its inhabitants. Since 1880 there have beeu 
but two persons there, viz: Gluyas, who came in 1879, and a China- 
man. | 

The mere fact that a small tract of land was selected as the site of a 
prospective town in 1866, nine years before the public surveys were 
made, did not forever withdraw it from entry under the pre-emption 
and homestead laws. Neither was “the trade and business” which was 
carried on there such as is contemplated in the statute as exempting 
land used for such purpose from pre-emption and homestead entry. 
This selection having been abandoned and no one having disputed the 
possession or vwnership of Williams until about the time be offered 
final proof, I fail to see any fraud upon ‘his part as charged against him, 
I think the best evidence that the alleged townsite had been abandoned 
as such when Williams made his entry is the fact that not one of the 
people then staying there ever laid claim to any part of this land under 
the townsite Jaws. 

Williams inade lis entry as he had a right to do of land that he had | 
been residing upon Jong prior to the township surveys, and in making 
it necessarily made it couform to the subdivisional lines of such surveys. 
No one who was then ocdupying any part of the land in controversy 
remained to contest his rights to it when he offered his final proof, and 
there appears to be no valid objection on this score to the allowance of 
his entry. | 

Much testimony has also been introduced with reference to the pre- 
emption claim of one H. B. Campbell, which adjoins the Jand here in 
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controversy, aud upon which patent has issued.- But I am anable to 
see that this cuts any figure in the case now under consideration. The 
pre-emption claim of Campbell is not now undergoing investigation, 
and all that may be said concerning it is foreign to the case before me. 

With reference to the remaining charges upon which the rehearing 
was ordered nothing new has been developed. The facts as found from 
the testimony adduced at this rehearing are substantially the same as 
those found by my predecessor in his said decision of July 17, 1884. 
Such being the case, I cannot conceive that any good purpose can be 
subserved by a further discussion of them. In fact, it may be said that 
by far the major part of the vast amount of testimony taken at this 
rehearing either has nothing to do with this case, or is merely cumula- 
tive of the testimony previously introduced, and treats of matters which 
appear to have been very carefully and thoroughly considered by my 
predecessor when he rendered the decision herein complained of. 

The motion for review is accordingly denied. It goes without saying | 
that the recent application of Joslyn made June 21st last to purchase 
part of this land under the second section of the act of June 15, 1880, 
which is in the nature of a renewal of his former application nade 
October 20, 1882, is also denied. 


REVIEW DENTED. 
JOHN ©. TURPEN. 


The motion filed herein for review of the departmental decision of 
July 31, 1886 (5 L. D., 25) was denied by Secretary Lamar, September 
28, 1886. 


ea 


CONTESTANT—PREFERENCE RIGHT OF ENTLY. 


WALKER v. MACK. 


The thirty days accorded to the successful contestant within which to make entry 
begins to run from the receipt of notice of cancellation. 


Secretary Lamar to Commissioner Sparks, September 28, 1886. 


In the case of Daniel Mack v. A. T. Gregory, involving the latter’s 
homestead entry for the NW. 4 of Sec. 28, T. 48., R. 24, W., Kirwin, 
Kansas, the local officers, on August 29, 1884, decided in favor of con- 
testant. No appeal was taken and the papers were duly forwarded. 
On January 7, 1885, John Walker filed relinquishment of Gregory’s 
entry, and made homestead entry of the tract. By letter of April 7th 
following, your office approved the finding of the local officers on the 
contest and awarded contestant the preterence right of entry. On Feb- 
ruary 18, 1885, Mack made homestead entry of the tract by virtue of 
his preference right. Your office, being advised of this fact, by letter 
of June 3, 1885, held for cancellation the entry of Walker for conflict 
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with that of Mack. From this action Walker appeals, alleging that the 
entry having been canceled on January 7th, the presumption is that 
the successful contestant was on that day notified of the cancellation, 
and that therefore his entry should have been made on or before Feb- 
ruary 7, 1885. 

This coutentiou is set at rest by the letter of the register of April 13, 
1885, stating that Mack made his entry “ within the thirty days allowed 
to make entry as the preferred claimant.” This fact is not denied by 
appellant. While it may be trne that officers are presumed to perform 
their duties promptly, the successful contestaut is entitled to thirty days 
from the receipt of notice in which to exercise his preference right. 

Said decision is accordingly affirmed. 





HOMESTEAD ENTRY—WIDOWS’ RIGHT. 
DILLIVAN v. SNYDER. 


A widow may make in her own right a homestead entry, though at such time hold- 
ing land covered by the homestead entry of her deceased husbaud upou which 
final proof Las not been made. 


Seeretury Lamar to Commissioner Sparks, September 30, 1886. 


1 have considered the case of Mrs. Lizzie Dillivan v. A. Suyder as 
presented by the appeal of the latter from the decision of your office 
dated May 14, 1885, holding for cancellation his homestead entry No. 
19,379 of the SW.4 of Sec. 31, T.88., BR. 17 W., made March 4, 1885, 
at the Kirwin lind office, Kansas. 

The sole question presented by the record is, whether Mrs. Dillivan 
was a qualified settler upon the land in controversy on March 3, 1884, 
and so remained up to the date of her application to make homestead 
entry of said tract. It is insisted by the appellant that Mrs. Dillivan 
is not a qualified applicant under the homestead law, because she was 
holding land covered by the homestead entry of ber deceased husband 
at the time she ¢claiins settlement upon the lands in controversy. 

The local land officers and your office hold that, even if the allega- 
tion be true, Mrs. Dillivan was not disqualified from making a home- 
stead entry in her own right, citing the case of Adolphine Hedenskay 
(2 0. L. L., 442). In the case of Tauer v. Heirs of Walter A. Mann (4 
L. D., 433) this Department held, on March 13, 1886, that the widow of 
a deceased homestead entryman who has complied with the law up to 
the date of his death, is not required to reside on the land, but may 
by continued cultivation thereof, for the remainder of the period, com. 
plete the claim and receive patent therefor. 

Since Mrs. Dillivan was not required to reside upon the land cov- 
ered by the homestead eutry made by her husband in his lifetime, Iam 
of the opinion that she was a qualified applicant for the land in dispute 
and has the prior right thereto. The decision of your office is accord- 
ingly affirmed. 
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RES JUDICA TA—SUIT TO VACATE PATENT. 
HENRY A. PRATT ET AL. 


By the judgment not only of the Department, but the courts also, the matters in- 
volved herein are res judicata; aud suit to set aside patents resting on such con- 
elusive adjudication will not be advised. 


OPINION, 


Assistunt Attorney-General Montgomery to Secretary Lamar, October 9, 
1886. 


I have examined the questions of law and fact involved in the appli- 
cation of Henry A. Pratt, Charles Bales, Jolin Carr and Carleton W. 
Doyle, asking for an order vacating orders of cancellation of certain 
cash entries, for the re-instatement of said entries, and for the issuance 
to petitioners of United States patents for the lands covered thereby ; 
and, as the result of such examination, I beg leave to report as follows, 
to wit: 7 

In view of previous judicial decisions, both State and federal, and 
departinental rulings, touching the same land now iu controversy, [ 
deem it useless to consider the merits of said application further than 
is necessary to determine whether or not a correct application of the 
doctrine of res judicata will necessarily deprive the Department of fur- 
ther jurisdiction in the premises. 

The land in question is described as section 24, township 3 south, 
range 2 east, Mount Diablo Meridian, in the land district of San Fran- 
cisco, State of California. 

More than tweuty years ago the State of California selected said sec- 
tion as lieu land, to go towards making good her deficiency of 16th and 
o6th sections of school lands, lost in place. Said State afterwards sold 
said section to one Socrates Huff and others, under whom the present 
holders claiin title. Subsequently to said selection by the State, the 


moving parties in the present proceedir gs, to wit: Pratt, Bales, Carr — 


and Doyle, each sought to acquire a pre-emption right to one quarter 
of said section. This gave rise to a series of lawsuits, in which the 
contending parties have had the relative merits of their respective 
claims finally adjudicated. 

In the case of Huff v. Doyle et al., decided by the supreme court of 
the United States at its October term, 1866 (93 U.S., 558), it was de- 
cided that the same land, now “iu controversy was rightfully certified 
to the State by the land officers, and that the title of plaintiff (claiming 
under the State) is perfect.” 

In rendering said decision, the court decided, in effect, that the ad- 
verse claim then asserted (being the very same that is now asserted) by 
said ©. W. Doyle was invalid. So that unless the Secretary of the 
Interior is clothed with power to review and reverse the decisions of 
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the supreme court, Iam at a loss to know by what authority he can 
give validity to a pre-emption filing, which under the decision of said 
court is void. . 

It is true that in an affidavit by one of the learned counsel, who ask 
for the re-instatement of said Doyle’s pre-emption entry, it is alleged: 

“That the supreme court of the United States was grossly imposed 
upon and deceived by the stipulations entered into by and between the 
attorneys who presented the case, and in consequence whereof the court 
adjudged the claim of the State and its pretended purchaser tu be the 
superior title.” | 

Even if this were clearly showu to be so, still 1 know of no super- 
visory jnrisdiction in the Secretary of the Interior empowering him to 
review and annul the decisions of the supreme court of the United 
States. It would be the assertion of a doctrine, both startling and 
Strange, to maintain that the Secretary of the Interior--an executive 
officer of the government—could in any case interpose his authority to _ 
shield a litigant against the consequences of a judgment rendered 
against him by the highest court known to our constitution. But such 
a doctrine would be doubly startling and doubly strange when applied 
to a case such as this is alleged to be, where the judgment complained 
of was procnred by the joint stipulation of the attorneys representing 
both sides of the case. | 

But not only must the Secretary reverse a decision of the supreme 
court, in order to re-instate and validate said entries, but he must go 
farther and annul a decision of his own predecessor, touching these 
same entries, made nearly nine years ago, and ever since acted upon 
and acquiesced in, not only by the Department, but by the very parties 
themselves, who are now seeking for such annulment. 

On the 29th day of September, 1877, Secretary Schurz decided against 
Mr. ©. W. Doyle and Mr. Charles Bales substantially the same applica- 
tion which they are now seeking to have decided in their favor. The 
following are the words of that decision: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 29, 1877. | 


SIR: Referring to my letter of the 28th of July last, in relation to 
the E. 4 of section 24, township 3 south, range 2 east, San Francisco, 
California, I have to inform you that I have considered the argument 
submitted by the counsel for C. W. Doyle and Chas. Bales, claimants 
for said tract, urging the revocation of my order of June 5th last, for 
the cancellation of their cash entries. The claim of the State was orig- 
inally rejected by your office and this departinent upon the ground that 
the first section of the act of July 23, 1866, did not confirm the prior 
selection of the land made by the State, and for that reason the cash 
entries of Doyle and Bales were allowed, but before pateuts issued the 
supreme court of the United States after full consideration of.the same 
point rendered a different decision, and adjudged that the tract in con- 
troversy was rightfully certified to the State, and that the title ot the 
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State purchaser was perfect. Notwithstanding this decision of the 
highest judicial tribunal of the country, the attorney for the pre-emptors 
requests that a patent Issue to them for land the title to which is thus 
adjudged to be iu another. 

The proposition is not consistent with a correct administration of the 
law, and cannot be entertained. By law this department is invested 
with the control of all matters pertaining to the disposal of public lands, 
and that control is only terminated by the issue of patent. If it is 
found that an entry has been erroneously allowed, it is the duty of the 
department to cancel the same. Under the ruling of the court it is 
evident that said entries were erroneously allowed, and they should be 
treated accordingly. All questions of title must now be determined before 
a tribunal other than this department, and I can take no action that 
would in effect interfere with the judgment of the court. The applica- 
tion for patents is denied, and the case will be considered closed. The 
papers are herewith transinitted. 

Very respectiully, | 
C. SCHURAZ, Secretary. 
To the COMMISSIONER OF THE GENERAL LAND OFFICE. 


In rendering the above decision, the Hon. Secretary was simply mak- 
ing his own ruling conform to the law as expounded by the supreme 
court. 

In 1881, in the case of H. A. Pratt v. H. F. Crane (58 Cal., 533) the 
supreme court of the State of California, upon the authority of said case 
of Huff », Doyle and in accordance with the above quoted ruling of 
this Department, sustained the title of said defendant Crane to that 
portion of said section 24, which is now claimed by Pratt, and adjudged 
said claim of Pratt to be invalid. And at the ensuing terin of the same 
supreme court, the same land to which Joln Carr is now seeking to es- 
tablish a title was adjudged to be the property of said H. F. Crane, who 
at that time held and still hdlds adversely to the claim of said Carr. 
. See Carr v. Crane, (59 Cal., 302). 

So that the title which the Secretary is now asked to overturn rests 
upon no less a foundation than the concurring judgment of a furmer 
Secretary of the Interior, the judgment of the supreme court of the 
State of California, and the judgment of the supreme court of the United 
States. 

The re-instatement of said canceled arbres: not only requires a power 
in one Secretary upou the showing above indicated to annul the long- 
standing and loug-acquiesced iu adjudications of his predecessors, but 
it requires, as already suggested, a power to set aside the most solemn 
adjudications of our highest judicial tribunals, both State and Federal. 

Inasmuch as I know of no law to warrant anv such an extraordinary 

stretch of power by the Secretary, I am forced to the conelusion that 
the said application should be denied. 

It seems, however, that in anticipation of the foregoing concluston, 
the attorneys for applicants bave suggested that, in the event of the 
Secretary’s refusal to order a reinstatement of the canceled entries as 
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prayed for by them, he recommend the Department of Justice to insti- 
tute suits to annul the patents under which the present owners of said 
land derive their title. In order for the Secretary to make such a ree- 
ommendation it will be necessary for him not only to adjudge erroneous 
the entire series of adjudications just referred to, but to over-ride and 
to ask the court to over ride in toto the whole doctrine of res judicata, 
and thus establish a precedent, which, if acted upon and generally fol- 
lowed, would tend to makea mockery of justice,and to destroy all faith 
in the stability of property titles, whether resting upon Departmental] 
decisions or npon the solemn adjudications of our highest courts, both 
State and Federal. It therefore seems clear to my mind that sucha 
recommendation as that asked for should be denied. 
All of which is respectfully submitted. 


DECISION. 
Secretary Lamar to Commissioner Sparks. 


I concur in the foregoing opinion, and the motion for an order to va- 
cate the orders of cancellation of the cash entries therein referred to; to 
reinstate said entries; and for the issuance of patents for the lands cov- 
ered thereby, is hereby denied; as well as the alternate motion that the 
Department of Justice be requested to canse the institution of suits to 
vacate said patents. 


RIGHT OF PRE-EMPTION—DECLARATORY STATEMENT. 
FIDELER vw. KURTH. 


The right of a pre-emption settler, who did not file within the statutory period, is not 
defeated by the entry of an intervening homesteader who has failed to comply 
with the law. 


Secretary Lamar to Commissioner Sparks, October 12, 1886. 


On July 1, 1879, Charles Kurth made homestead entry for the NE. 4 
of Sec. 14, T. 102, R. 55, Yankton, now Mitchell, Dakota. On Febru- 
ary 11, 1882, Peter Fideler filed declaratory statement for the same 
tract, alleging settlement Jund 20, 1879. On March 20, 1882, he gave 
notice of his intention to offer proof, and on April 24th, the day set for 
making said proof, Kurth filed protest, on the ground that Fideler had 
not made settlement on the date alleged, and also applied to purchase 
under the act of June 15, 1880. Final proof was offered by Fideler, 
and additional testimony sub:initted by both parties. The local officers, 
on July 26, 1882, held that Kurth had sold all bis right in the premises 
to Fideler and recommended that the “proof of pre-emption claimant 
be received.” 
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Your office, by letter of May 7, 1883, reversed said decision, allowed 
Kurth to purchase under the act of June 15, 1880, and held for cancel- 
lation the declaratory statement of Fideler. The cash entry of Kurth 
was then made of record. On appeal this Department, by letter of July 
25, 1884, ordered a new hearing, with a view of ascertaining the exact 
date of Fidelei’s settlement, and the truth of the allegation that Kurth 
had sold his rights to Fideler. 

The second hearing was had, andon February 12, 1885, the local offi- 
cers held that Fideler settled between June 23 and July 1. 1879, and 
further that, “It is evident that Kurth’s present claim is an after- 
thought. He agreed to sell and did sell bis interest in the preniises to 
Fideler, and received his price therefor.” They again recommended 
that judgment be rendered for Fideler, and that Kurth’s “filing” be 
canceled. On appeal your office, by letter of May 7, 1885, affirmed that 
decision, held for cancellation the cash entry of Kurth, and allowed 
Fideler to enter the tract upon the proof already made, and further 
found that Kurth has never made settlement upon the tract, established 
residence, or attempted to comply with the requirements of the home- 
stead law. In these conclusions of your office I concur, and also in the 
finding of the local officers that Fideler settled about June 23,1879, In 
that view of the case it became necessary for him to file his declaratory 
statement by September 23d following, or take the risk of forfeiting bis 
claim in favor of the next settler in order of time who had complied 
with the law. (United States RB. 8., Sec. 2265.) He failed to so file 
until February 11, 1882, and in the meantime the homestead entry of 
Kurth was made of record. After the time allowed by law to Fideler 
to put his claim of record, Kurth applied to purchase under the act of 
June 15, 1880, his application was allowed, and he claims that Fideler’s 
right to the tract is now at an end. 

In the case of Freise v. Hobson (4 L. D., 580), it was held by this De- 
partment tbat the right of purchase under said act was suspended from 
the initiation of a contest until the final disposition thereof. The pro- 
ceedings in the case at bar were in the nature of a contest, inasmuch 
as they must determine the priority of right to the land, as between 
the parties thereto. I am therefore of the opinion that the reason for 
the rule announced in said case applies with equal force to the case 
at bar. Consequently, the application of Kurth should have been sus- 
pended to await the final disposition of the questions involved. It being 
now determined that Fideler had the prior right, the application of 
Kurth is rejected. The homestead entry not being followed by resi- 
dence will be canceled. Said decision is affirmed, for the reasons herein 
stated. 
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FEES OF SURVEYORS-GENERAL. 


CIRCULAR. 
Commissioner Sparks to surveyors-general, October 13, 1886. 


Surveyors-general will be permitted to furnish certified copies of field- 
notes, plats, and other papers from their records and to charge there- 
for such fees as are now allowed by law to registers and receivers, or to 
public officials in the state or territory for like services, not exceeding 
the fees prescribed for registers and receivers, and provided ulso, that 
such services are not performed in office hours by clerks paid by the 
United States, nor the government stationery or supplies used. 

Approved: 

L. Q. C. LAMAR, 
Secretary. 


MINING CLAIM—MILL SITE. 
CHARLES LENNIG. an 


Both a water right and mill site claim may be located on the same tract of land. 

Section 2337, R. S., contemplates the actual use, or occupation by improvements or 
otherwise, for mining or milling purposes, of the land; and it is not satisfied by 
the use for said purposes of the water from springs situated thereon. 


Secretary Lamar to Commissioner Sparks, October 14, 1886, 


I have considered the case of Charles Lennig, applicant for patent 
for the Eureka Mill Site, mineral entry No. 71, Prescott land district, 
Arizona, on appeal. from your decision of February 18, 1886, holding 
said entry for cancellation. 

The appeal purports to have been taken for the United Verde Cop- 
per Company, who show no interest whatever in the claim; but since 
your said decision appears to have recognized them as probably inter- 
ested, I will waive this informality and treat the appeal as that of Len- 
nig, the claimant of record. | 

It appears from the record before me that said mill site claim was filed 
February 18, 1882, in connection with a claim for the Eureka Lode, new — 
mineral entry No. 70, under Section 2337 of the Revised Statutes. It 
further appears, and your said decision-finds, that said mill site claim 
is situated about a mile from said lode claim, and is variously and com- 
monly known as “ Walnut Springs,” ‘ Ruftner’s Springs,” “ Kureka 
Water Site,” and “ Eureka Mill Site;” that it contains the only springs 
within six miles of the Eureka lode, and was purchased by Lennig “ for 
the purpose of obtaining the requisite water for mining purposes on the 
Eureka mine,” and is described in the deed of conveyance as “ that 
certain water right and water privilege;” and that the only evidence of 
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improvement on the land is a ditch for conveying water, and the only 
use of it shown has been the use of the water on the Eureka lode claim. 
From these facts said decision concludes that ‘it is clear that title to 
the property is sought chiefly, if not solely, as a water right and to con- 
trol the springs in question,” and that “the claimant has not shown 
such use or vecupation ot the land in question as is contemplated by 
Section 2337, R. 8.” And said decision holds that because this Depart. 
ment has ruled in the Pagosa Springs Case (1 L. D., 573), and in the 
case of Walter A. Chessman (2 L. D., 774), that “a water right cannot 
as such be patented under the mining laws,”—and because Sections 2339 
and 2340, R. S., recognize and provide for the acquisition of “ rights 
to the use of water for mining ..... or other purposes” by posses- 
sion and use,—they cannot be construed as authorizing the issue of 
patent in such cases as that now under consideration, 
' The Pagosa Springs and Chessman cases, above cited, appear to have 
no application to the question raised by this case; the formerrules that 
land is not patentable as mineral land because it contains a mineral 
spring, and the latter that land used for storing water may pot be pat- 
ented as placer land. In thiscase the record tends to show that a water 
right in the springs on the Eureka mill site, anda right of way over the 
public domain for the ditches leading therefroin to the Eureka lode, has 
vested in Mr. Lennig. These rights are acquired by priority of appro- 
-_priation and are governed by local customs and laws (Broder v. Natoma 
Water Co., 101 U. 8., 274), they are amply protected by the provisions 
of Sections 2339 and 2340, R.S., and I concur in your view that they 
are not patentable as water rights or rights of way. But it does not 
follow, from the fact that water rights are not ‘patentable as such, that 
land containing water, in which a water right may be acquired, may 
not be patetted as amill site. The presence of water on the land often 
must be, and doubtless was in the case now before me, the chief reason 
for its selection as a mill site. I infer from the statement of the court — 
in O’Keiffe v. Cunningham (9 Cal., 589), that the customs and laws in 
mining regions sanction the location ofa tract of land both for water 
rights, or rights of way for ditches, and for mining purposes. It is 
entirely consistent with the United States laws, as I read them, that a 
tract of land may be covered by the water right of one person and by 
the settlement, miting, or mill site claim of another person. Hence it 
must follow, as there is no express probibition of it in the statutes, that 
a tract of land may be subject to both the water right and the mill site 
claim of the same person. And therefore the ownership of the Eureka 
water right does not bar Mr. Lennig’s claim to the Eureka Mill Site, if 
he is otherwise within the terms of Section 2337, R. S., which reads as 
follows: : 

¢¢ Where non-mineral land not contiguous to the vein or lode is used 


or occupied by the proprietor of such vein or lode for mining or milling 
purposes, such non-adjacent surface-ground may be embraced and in- 
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cluded inan application for a patent for such vein or lode, and the same 
may be patented therewith, subject to the same preliminary require- 
ments as to survey and notice as are applicable to veins or lodes; but 
no location hereafter made of such non-adjacent land. shall exceed five 
acres, and payment for the same must be made at the same rate as fixed 
by this chapter for the superficies of the lode. The owner of a quartz- 
mill or reduction-works not owning a mine inconnection therewith, may 
also receive a patent for his mill-site, as provided in this section.” | 

The second clause of this section manifestly makes the right to patent 
a mill site dependent upon the existence on the land of a quartz-mill or 
reduction-works. Bnt the terms of the first clause are more compre- 
hensive. Under them it is not necessary that the land be actually a 
“mill-site.” They make the use or occupation of it for mining or mill- 
ing purposes the only pre-requisite toa patent. The proprietor of a lode 
undoubtedly “uses” non-contiguous land ‘for mining or milling pur- 
poses” when he has a quartz mill or reduction-works upon it, or when 
in any other manner be employs it in connection with mining or milling 
operations. Forexample, if he uses it for depositing “tailings ” or stor- 
ing ores, or forshops or houses for his workmen, or for collecting water 
to run his quartz-mill, I think it clear that he wonld be using it for min- 
ing or milling purposes. [am also of opinion that ‘‘ occupation” for 
mining or milling purposes, so far as it may be distinguished from 
“use,” Is something more than mere naked possession, and that it must 
be evidenced by outward and. visible signs of the applicant’s good faith, 
The manifest purpose of Congress was to grant an additional tract to 

-@ person who required or expected to require it for use in connection 
with his lode; that is, to one who needed more land for working his 
lode or reducing the ores than custom or law gave him withit. There- 

/ fore, when an applicant is not actually using the land, he must show 

| such an occupation, by improvements or otherwise, as evidences an in- 
tended use of the tract in good faith for mining or milling purposes. 

In the case at bar the record shows that the land is suitable for mill- 
ing purposes, because it lies on the banks of a creek and also contains 
springs which supply an abundance of water. It was originally lo- 
cated “as a mill site or place upon which to erect a mill, furnace, or 
other works necessary for the reduction of ores from the Eureka mines 
or other mines in this district;” and the application now on file sets 
forth that it is “claimed by the said applicant as‘and for a will site for 
the working of the ores from said mining claim.” But in fact it has 
never been used or occupied for any such purpose. On the contrary, 
it appears that the said water is u’ed in running a “ smelter located on 
the Hureka mine,” and that it is conveyed in pipes some two miles for 
that purpose. These facts show plainly that the land is not used or 
occupied for the purpose for which it was located, or for any purpose 
in connection with mining or milling. The use of the water is, in my 
judgment, not a use of the land. 

I therefore affirm your decision. 
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RAILROAD LANDS RESTORED TO ENTRY. 


NORTHERN Pac. R. R. Co. 


Lands in Walla Walla land district, Washington Territory, withdrawn on the line of 
amended general route filed by the Northern Pacific Railroad Company, Febru- 
ary 21, 1872, lying south of the territory affected by the definite location of said 
road, and east of the line showing the forty mile limit of that point of the route 
not yet definitely located, are restored to settlement and entry. 


Acting Secretary Muldrow to Commissioner Sparks, October 18, 1886. 


By letter of September 13, 1886, your office recommended that cer- 
tain lands in the Walla Walla land district, Washington Territory, now 
withdrawn for the benefit of the Northern Pacific Railroad Company 
(13 Stat., 365), be restored .to settlement and entry. 

The lands referred to were within the limits of withdrawal ordered 
November 21, 1870, on map filed August 13, 1870, as map of general 
route. This route was afterwards changed, and a new map, filed as 
map of amended general route, was accepted February 21, 1872, and 
the withdrawal made thereon also embraced said lands. | 

On October 4, 1880, the map of definite location was filed on a still 
different line, and by this location the lands in question fell entirely 
outside the forty mile limits. But inasmuch as those lands lay within 
the withdrawal on the amended general route, their status, as affected 
by definite location, could not be ascertained until the southern terminal 
limit on definite location was fixed. Said terminal limit was fixed on 
August 16, 1881, and the lands in question fell outside and south of that 
line. The lands lie south of the territory affected by the definite loca- 
tion and east of the line showing the forty mile limit of that part of the 
road not yet definitely located. There seems to be no reason therefore 
why they should longer remain withdrawn, and indeed might have 
been restored in 1881 when other lands similarly situated were restored. 
I accordingly concur in said recommendation, and said lands will be 
restored to entry and settlement. 


RAILROAD GRANT—MINERAL LANDS, 


SAMUEL W. SPONG. 


The statutory exception of mineral lands from the grant to this company, is con- 
strued to include only lands known to contain valuable minerals prior to the 
issuance of the patent. 


Secretary Lamar to Commissioner Sparks, October 21, 1886. 


I have examined the appeal of Samuel W. Spong from the decision 
of your office, dated December 23, 1882, refusing to allow him to file 
mineral application for the Marble Valley Quartz mine, lot No. 39, in 
Sec. 17, T. 9 N., R. 9 E., M. D. M., Sacramento land district, California. 

2278 DEC——13 
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The record shows that said application was made to the local land 
officers and refused by them on December 2, 1882, for the reason that 
said section was patented to the Central Pacific Railroad Company on 
the 27th day of June, 1867. Your office on appeal affirmed said decis- 
ion, upon the ground that the exception in the grant to said company 
and in said patentis construed to mean lands known to contain valuable 


minerals prior to the issuing of the patent, and that subsequent discov- 


eries would not affect the title of the company to the lands and mines 
subsequently discovered. 

The section embracing said lot is designated by an odd number within 
the limits of the grant made by the act of Congress approved July 1, 
1862 (12 Stat., 489), and amended by the act approved July 2, 1864 
(13 Stat., 356), to said railroad company. In section three of the act of 
July 1, 1862, it is provided that “all mineral lands shall be excepted 
from the operation of this act;” and in section four of the amendatory 
act it is provided that “the term mineral land . . . . . shall not 
be construed to include coal and iron land.” 

It is strenuously insisted by counsel for the appellant, that Congress 
did not grant minéral lands to said company; that said patent, although 
including said section in terms, did not operate as a conveyance of the 
title to any land that may at any time be found to be mineral. It is 
not denied that said section was returned as agricultural by the United 
States surveyor; that it was regularly patented to said company, with- 
out fraud or mistake on the part of the land officers or said company, 
so far as is Shown by the record. The issue of said patent was a deter- 
mination by the proper tribuual that the lands covered by the patent 
were granted to said company, and hence, under the proviso of said act, 
were not mineral at the date of the issuance of said patent. 

It has been repeatedly held by the supreme court of the United States 
that a patent executed in the required form and by the proper officers 
for such a portion of the public domain as is by law subject to sale or 
other disposal passes the title thereto, and the finding of the facts by 
the Land Department which authorizes its issue is conclusive in a court 
of law and can not be collaterally assailed. Steel v. Smelting Company 
(106 U.8., 447). 

In the case of Smelting Company v. Kemp (104 U. 8., 636-641), the 
same court say, ‘It is this unassailable character of the patent which 
gives to it its chief, indeed its only, value as a means of quieting its 
possessor in the enjoyment of the lands ifembraces. If intruders upon 
them could compel him, in every suit for possession, to establish the 
validity of the action of the Land Department and the correctness of 
its ruling upon matters submitted to it, the patent, instead of being a 
means of peace and security, woud subject his rights to constant and 
ruinous litigation.” 

In the case of McLaughlin v. United States (107 U. S., 527), the 
court affirmed the decree of the circuit court canceling a patent issued 
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to said company, on the ground that the tract in question, at the time 
of the grant, was known to be mineral land by the appellant, and that, 
therefore, the patent was issued by inadvertence and mistake without 
authority of law. In the opinion of the court the inquiry is made, 
‘¢ Suppose that when such Jand has been conveyed by the government it is 
aiterwards discovered that it contains valuable deposits of the precious 
metals unknown to the patentee or to the officers of the government 
at the time of the conveyance, will such subsequent discovery enable the 
- government to sustain a suit to set aside the patent or the grant? If 
so, what are the rights of innocent purchasers from the grantee and 
what limitations exist upon the exercise of the governient’s right ?” 

The court, however, declined to give any answer to said inquiries. 

In the case of Deffeback v. Hawke (115 UD. 8., 393), the court re- 
viewed and commented on the several acts of Conyress relative to the 
disposition of mineral lands, and held that the officers of the Land De- 
partment have no authority to insert in a patent any other terms than _ 
those of conveyance, with recitals showing a compliance with the law 
and the conditions which it prescribed, and that no title from the United 
States to land known at the time of sale to be valuable for its minerals 
of gold, silver, vinnabar, or copper, cau be obtained under the pre- 
emption or homestead laws, or the town-site laws, or in any other way 
than as prescribed by the laws specially authorizing the sale of such 
lands. , | 

In said opinion the court say: “* We also say lands known at the time 
of their sale to be thus valuable, in order to avoid any possible contlu- 
Sion against the validity of titles which may be issued for other kinds 
of land, in which, years afterward, rich deposits of mineral may be dis- 
covered. It is quite possible that lands settled upon as suitable only 
for agricultural purposes, entered by the settler and patented by the 
government under the pre-emption laws, may be found, years after the 
patent has been issued, to contain valuable minerals. Indeed, this has 
often happened. We, therefore, use the term known to be valuable at 
the time of sale, to prevent any doubt being cast upon titles to lands 
afterwards found to be different in their mineral character from what 
was supposed when the entry of them was made and the patent issued.” 

In the case of Merrill v. Dixon (15 Nev., 405), the supreme court of 
Nevada, commenting upon the issuance of patents to railroad companies, 
containing the clause excluding inineral lands, should any such be found 
to exist in the tracts described in the patents, satd: “For the purposes 
of this case, we shall consider that all mineral lands which were in- 
tended by Congress to be excluded and excepted from the operation of 
the grant to the railroad company were excluded and excepted by the 
patent conveying the lands to the said company.” 

To the same effect is the decision of the United States circuit court 
for the District of California, in the case of the Pacific Coast Mining 
and Milling Company v. Spargo et al., reported in 8 Sawyer, 645. 
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While the exception of mineral lands from the grant to said company 
is clear and explicit, yet it does not appear from a careful considera- 
tion of the language of said grant that Congress intended to grant only 
such lands which may after the lapse of an indefinite number of years 
prove to be agricultural in character. 

A careful examination of the whole record shows no error in the de- 
cision appealed from, and it is accordingly aifirmed. 


HOMESTEAD ENTRY—SINGLE WOMAN. 
MARIA GOOD. 


The right acquired by the original homestead entry of a single woman is not affected 
by her marriage prior to final proof. 


Secretary Lamar to Commissioner Sparks, October 22, 1886. 


I have considered the appeal of Maria Good, nee Wilcox, from your 
decision, dated July 14, 1886, holding for cancellation her homestead 
entry, No. 15,552. Said entry, it appears, was made September 28, 
1880, and covers the NE. 4 of Sec. 22, T. 38., BR. 23 W., Kirwin, Kansas. 
November 7, 1885, claimant made final proof before the clerk of the dis- 
trict court, which proof was on the 11th of the same month rejected by 
the local office ‘‘ because of insufficient residence.” 

From that action appeal was taken to your office. : 

Your decision sets out the following facts as shown by the record in © 
the case, to wit, that claimant was a native born citizen of the United 
States aud a single woman over twenty-one years of age at date of en- 
try, soon after which she married; that her husband was a mechanic 
and worked in Norton, three miles distant; that claimant’s statements 
are that she staid in Norton during the bad weather in winter, aside from 
which she resided continuously on the land; that the testimony of her 
witnesses make it appear that she staid in Norton winters and on the 
homestead summers; that she was never absent for more than three 
months at a time; that she has never moved her household goods from 
the land, and that the improvements, which are valued at $600, consist 
of a house, a well, wind-mill, sheds, an orchard of one hundred and 
twenty-eight trees, and fifteen acres under cultivation. Without pass- 
ing upon the question of residence further than to say that “ the testi- 
mony as to residence is not very clear, except that it was established 
in November, 1880,” your decision proceeds to rule the case upon the 
fact of the marriage of appellant after having made her entry. 

On this question you hold that “a woman who makes a homestead 
entry and subsequently marries before completing the same, forfeits 
her right thereby to acquire title to the land,” and for that reason you 
dismiss the appeal from the action of the local office and hold the entry 
for cancellation. 
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Section 2289 of the Revised Statutes contains the following provis- 
ions as to who may enter public lands under the homestead laws: 

“ Kvery person who is the head of a family, or who has arrived at the 
age of twenty one years, and is a citizen of the United States, or who 
has filed his declaration of inteution to become such, as required by the 
naturalization laws, shatl be entitled to enter one quarter section, or a 
less quantity, of unappropriated public lands, upon which such person” 
“may have filed a pre-emption claiin, or which may, at the time the ap- 
plication is made, be subject to pre-emption at one dollar and twenty- 
five cents per acre,” &c. 

Your decision tacitly admits that the applicant, as a single woman, 
over twenty-one years of age, and native born, was at the date of her 
entry qualified under the law quoted to make said entry. 

The sole question before me for consideration, therefore, is, whether 
the fact of her marriage after cutry aud belore final proof of itself 
worked a forfeiture of such rights as she acquired by her entry. 

I am unable to concur in the couclusion arrived at by you on this 
proposition. The original homestead act of May 20, 1862, was entitled 
‘An Act to secure Homesteads to actual settlers on the Public Domain.” 
That act, which is substantially embodied in the Revised Statutes—Sec. 
2289, et seqg., — prescribed certain prerequisite qualifications which must 
exist in settlers under that law. Those qualifications have already — 
been mentioned. If found to exist, then what? 

Actual continuous residence and cultivation must follow, and no cer- 
tificate shall be given or patent issued nntil the expiration of five years 
from date of entry, and then, or within two years thereafter, proof may 
be made showing continuous residence and cultivation, and that no 
part of the tract with reference to which the proof is offered has been 
alienated, except as provided in section twenty-two hundred and SEU 
eight of the Revised Statutes. (2291, BR. 8.) 

From the foregoing it seems clear that’ when once legal qualification 
to make homestead entry is established, and the land applied for is 
subject to such entry, then the only remaining questions for the Land 
Department to consider are those relative to residence, cultivation and 
alienation. — 

This being true, the fact of the marriage of the claimant in this case 
after she made her entry can not of itself work a forfeiture of any right 
which she may have acquired by virtue of said entry. 

It only remains for her to show compliance with the positive require- 
meuts of the homestead law, which are conditious subsequent, in order 
to entitle her to full legal title by patent. Her marriage did not of ne- 
cessity prevent her remaining upon and improving the tract. The mar-. 
riage of a woman who has made homestead entry may result in her 
leaving the land which she has entered and establishing a residence 
elsewhere, and thus indirectly furnish a reason for forfeiture, but the 
ground of forfeiture in such case would be abandonment and not the 
fact of marriage. {f am clearly of the opinion that tue fact of Maria 
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Good’s marriage did notin any degree impair the right which she ac- 
quired under her entry. | 
' Upon reference to the decisions of your office on the wiestion here in- 
volved, I find that the practice has, so far as I have been able to dlis- 
cover, heretofore been uniform in recognizing the right of a married 
woman to complete a homestead claim, initiated by entry before mar- - 
riage. 
On the 10th of February, 1874, your office, in passing upon this 

question, ruled that a single woman who makes an entry under the 
homestead laws ‘* does not forfeit her rights under the homestead laws 
by marriage, provided she fulfils the requirements of the statute as 
regards settlement and cultivation of the land embraced in her home- 
stead entry.” (LC. L. O. 3). See also the following cases: Mary Latt, 
‘decided by your office August 25, 1877 (4 C. L. O., 103); Eda M. Car- 
nochan, decided September 29,1881 (8 C. L. O., 121); Herman L. 
Phelps, decided. January 9, 1883 (9 C. L. O., 196). In the case of Ro- 
sanna Kennedy (10 C. L. O., 152) my predecessor, Secretary Kirk wood, 
haying under consideration the effect of a pre-emption entry and dis- 
cussing the difference between that and a homestead entry, held, as to 
a homestead eniry, that “the marriage of a single woman subsequent 
to her entry is not a waiver or forfeiture of her rights.” Believing, 
as I do, that the practice as indicated by the decisions cited has been 
in accordance with the law, and that appellant by her marriage lost no 
right acquired a her homestead entry, [ must reverse your de- 
cision. 

I do not pass upon the proof made as to residence and cultivation, as 
that has not been acted upon by your office. 


APPLIVATION TO ENTER—POST OFFICE ADDRESS—RESIDENCE. 
CIRCULAR. 
Commissioner Sparks to registers and receivers, October 25, 1886. 


The returns from many district land offices show that the regulations 
of this office requiring applicants under the homestead, pre-emption, 
timber culture, and other laws, to state in their applications the place 
of their actual residence and their post-office addresses are not being satis- 
 factorily complied with, particularly in cases in which residence upon 
the land or residence within the State or Territory is not required. 

It is often impossible, and in timber-culture, desert land, and timber 
land entries especially so, to ascertain from the papers in the case the 
place of residence of claimants, and personal service of notice cannot be 
obtained, for this reason, in many cases in which it is important that 
personal service should be had. Necessary investigations are also seri- 
ously impeded for want of this essential information. 
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You will hereafter see, in all cases, that the place of the actual resi- 
dence and post-office addresses of applicants are properly stated in their 
applications. It is not sufficient to state that the place of residence is 
in a certain county, If the residence is in atown or city the same must 
be stated, and if in a eity, the street and number must be given. If the 
residence of the applicant is in the country in any of the public land 
States or Territories, the section, township, and range upon which appli- 
cant resides must be given. 

You will not hereafter receive timber-culture, desert land, or other 
applications in which this requirement is not complied with, but all such 
applications will be returned for correction to the parties presenting or 
transmitting the same, and will not be placed on record until the omis- 
sion is supplied. 

Applicants will also be advised that changes of residence subsequent 
to allowance of application must be reported to the local officers, and, 
. when so advised of such change of residence you will make proper note 
of the same. 

In connection with the above, you are directed to hereafter note upon 
the paper itself, in case of every filing, declaration, or application, (where 
the same is not executed before you and presented by the applicant in 
person), the name of the party by whom the same was presented or trans- 
mitted. 

You will strictly enforce the foregoing. 

Approved : : 

L. Q. C. LAMAR, 
Secretary. 


a — ao 


MINING CLAIM—APPLICATION—SURVEY. 


S. F. MACKIE. 


An application for patent or the survey of a claim may embrace several contiguous 
locations. \ 

In accordance with statutory requirement, the survey should exhibit the boundaries 
and conflicts of each location covered by the application. 


Acting Secretary Muldrow to Commissioner Sparks, October 25, 1886. 


J have before me a letter from 8S. F. Mackie, of Salt Lake City, Utah, 
stating that the surveyor-general has made certain rulings relative to 
an application for the survey of a mining claim, which he regards as 
erroneous, and requesting the opinion of this Department thereon. To 
render an opinion upon sucli a presentation of a question is neither 
customary nor proper, and J would therefore be compelled to dismiss 
the request were it not acconpanied by a communication from yourself 
asking a ruling for the ben2tit of the Land Office. 

The questions presentect arise out of departmental decision in the 
ease of the Gcod Return Wining Co. (4 L. D., 221), which was also pro- 
mulgated through circular of December 14, 1885 (Id., 374). Therein it 
was ruled that, where there is an wopliea don for patent tor a “* mining 
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claim” consisting of several mining locations, the npplicant may show 
for the consolidated claim the expenditure specified in section 2325, 
R. S., but that he must show upon each location the expenditure 
specified in section 2324, R.S.; and that “an adverse claimant may 
prove abandonment of any one of such locations by failure to make 
annual expenditures upon it or upon a common claim for its benefit.” 
This decision manifestly recognized the legality of au application for 
patent for a mining claim consisting of several locations, and such an 
application was afterwards expressly ruled to be legal in the case of the 
Champion Mining Company (4 L. D., 362), upon appeal from a decision 
of your office made prior to the rendition of the Good Return decision. 
Since your communication above referred to suggests a doubt concern: 
ing the import of said Champion decision, | may add that it was in- 
tended to rule only that a single application, either for patent or for 
the survey of a mining claim, is required when the claim includes sev- 
eral contiguous locations. It was not intended to and does not rule in 
relation to the mode or the expense of surveying such claims. These 
questions arise upon the alleged decision of the surveyor-general of 
Utah to the following effect, to wit: 7 

“ First. That each location must be considered as a separate lot, be 
separately surveyed, its boundaries marked by posts set at each corner, 
and the conflicts with all other lots (howsoever owned) shown. 

“ Second. That the deposits properly required by him are $27.00 for 
each location and $5.00 for each conflict.” 

In respect to the first question, the statutes seem to be plain. Section 
2325, R. 8., provides that a person, who has complied with the terms of 
the mining laws, and who applies for patent on a lode claim, must file 
in the local office a plat and field notes of his claim, which are described 
as follows, to wit: | | 

‘“A plat and field notes of the claim or claims in common, made by 
or under the direction of the United States surveyor- general, showing 
accurately the boundaries of the claim or claims, which shall be dis- 
tinetly marked by monuments on the ground. 

Sec. 2331. Where placer claims are npon surveyed lands, and con- 
form to legal subdivisions, no further survey or plat shall be required.” 

The purpose of the requirement of plats in certain cases is manifestly 
twofold, namely, to inform the Land Department, as well as conflicting 
locators or protestants, of all the material facts concerning the claim 
which can be shown by plat and field notes. The Land Department 
must be advised that the claim, discovery, etc., are located on the pub- 
lic domain, and therefore the plat must sow all conflicting locations or 
claims, patented or unpatented. The applicant must also show that 
he has complied with the law in respect o¥ the annual expenditure on 
each location, and consequently the survey must identify each location. 
The applicant must give notice of his claim to the world, in order that 
conflicting locators may file adverse claims;. by such claims the issue 
raised is priority or maintenance of possession, and, as possessory rights © 
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respect individual locations under the statute, the plats must distin- 
guish the locations. Or, again, each location must be distinguished, to 
the end that protestants may be able to identify the land in respect of 
which a non-compliance with local or general law is charged. And, 
finally, a survey of each location included in the application and patent 
is essential to the protection of the claimant; for, under the decision 
in Mining Co, v. Mining Co. (118 U.58., 196), the plat must show that 
the end lines of each location are parallel, in order that the patentee 
may have the right to follow a vein outside of the bounds of such loca- ~ 
tion. 

Apart from this general consideration of the purposes of a survey, 
the language of the statute would seem to be conclusive of the ques- 
tion. By Section 2325, the survey is required to be ‘of the claim or 
claims in common,” and to show “the boundaries of the claim or 
claims.” The word “claim” in the mining laws has different meanings, 
and may refer either to a single location or to consolidated locations, as 
the intention of Congress in using it requires. In this case, in my 
judgment, it refers to the separate locatiotis, not only because the in- 
tention of Congress can be satisfied by this construction alone, but 
because the word is used in both the singular and plural, and in the 
latter case manifestly refers to the “claims held in common” mentioned 
in Section 2324, which mean theseparate locations. The statute there- 
fore expressly requires that the survey shall exhibit the boundaries of 
each location covered by the application. Such has heretofore been 
the ruling of the Land Department, and it is thus substantially ex- 
pressed in paragraph 7 of circular of December 4, 1884 (3 L. D., 540), 
which was not modified by circular of December 14, 1885 (4 L. D., 474). 
Such, also, is the effect of the decision in Smelting Co. v. Kemp (104 
U. S., 636, 653), where the supreme court ruled upon this point as fol- 
lows, to wil: 

‘The last position of the court below, that the owner of contiguous 
lovations who seeks a patent must present a separate application for 
each, and obtain a separate survey, and prove that upon each the re- 
quired work has been performed, is as untenable as the rulings already 
considered.” 

Here the court decide that there may be one application for several 
contiguous locations, with one plat, and proof for the consolidated - 
claim of the work required by section 2325; and this decision was fol- 
lowed by the Department in the case of the Good Return Mining Co. 
(supra). When, however, they refer (p. 654) to proof of the annual 
_expenditure required by section 2324, they construe the words “claim 
or claims” in the former section as identical with those words in the 
latter in the following passage, to wit: 

‘¢There is no force in the suggestion that a separate pateut for each 
locatiou is necessary to insure the required expenditure of labor upon 


it. The statute of 1872 provides that on each claim subsequently located 
until a patent is issued for it, there shall be anunally expended in labor 
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or improvements one hundred dollars; and on claims previously located 
an annual expenditure of ten dollars for each one hundred feet in length 
along the vein; but where such claims are held ‘in common,’ the ex- 
penditare may be upon any one claim. As these provisions relate to 
expenditures before a patent is issued, proof of them will be a matter 
for consideration wheu application for the patent is made. It is not 
perceived in what way this proof can be changed or the requirement 
affected, whether the application be for a patent for one claim or for 
several claims held in common.” 

The case of Chambers v. Harrington (111 U.8., 350) is to the same 
effect, and clearly implies that the claims in common which may be in- 
cluded in one patent under section 2325 are the separate locations on 
or for each of which the annual expenditure must be made. . 

I therefore approve the existing regulations of the Land Department, 
namely, that the plat of survey when required, must show the bound- 
aries and conflicts of each location of the consolidated claim. 

In respect to the second point raised by your letter of inquiry, to wit, 
the expenses of the survey, [ do not deem it expedient now, if indeed 
it be possible, to formulate a fixed ruling. Such matters are remitted to 
the control of vour office by section 2334, RB. 8., subject of course to the 
supervision of the Department. The existing tariff of charges, approved 

_ by the Land Department, being presumptively reasonable where appli- 
catiun is made for the survey of @ single location or claim, I can con- 
ceive of cases where perhaps it would properly apply to the survey of 
consolidated claims; and, again, [can conceive of cases where probably, 
if applied, the expenses would be unreasonable. But it wonld seem 
that the decision of the question in each case must depend on the par- 
ticular facts, the form and relation of the several claims and conflicts, 
and therefore could not be intelligently reached without an inspection 
of the plat. IJ remit this question to your office for further considera- 
tion, and for the formulation and submission to the Department of a 
modified tariff of surveying charges, if a fixed ruling iu the case of con- 
solidated claims be deemed practicable. 


RAILROAD GRANT—RESERV ATION. 


MCANDREW v. Cuicaco, M. & Sr. P. Ry. Co. 


The inadvertent marking on the records of the loeal office of a warrant location con- - 
stitutes no appropriation or reservation of the land covered thereby. 
The case of Cole v. Markley cited and distinguished. 


Acting Secretary Muldrow to Commissioner Sparks, October 28, 1886. 


I have considered the appeal of James K. McAndrew from your office 
decision of January 19, 1885, adverse to him as pre-einption applicant 
for the SE. tof Sec. 7, T. 96 N., R. 39 W., Des Moines, Lowa. The facts 
as disclosed by the record Weloes Ine are ie follows: 

McAndrew presented his preemption declaratory statement at the 
local office December 2, 1884, for the tract above described, and his 
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application to file was on the same day refused, for the reason that said 
tract “appears to be covered by land warrant location . .. . > 
Wt. No. 45, 167-160 a. —act 1855, and is moreover within railroad limits.” 
From this action he appealed to your office, and claimed that the abstract 
of land warrant locations for May, 1857, shows that the warrant above 
mentioned was located on the corresponding tract in range “38” and 
not in “39,” where this tract lies. 

In examining the case on appeal your office found that its records 
“do not show any entry of the tract, but do show that said warrant 
was located on the corresponding tract in range 38, and that the loca- 
tion was patented December 1, 1859.” 

The decision, the appeal from which is now before me, therefore de- 
clared the objection, on account of the land warrant location, untenable, 
but found the tract in question to be within the ten miles, or granted, 
limits of the grant to the State of Iowa for the railroad now known as 
the Chicago, Milwaukee and St. Panl Railway, and within the twenty 
miles limits of the grant for the Sioux City and St. Paul Railroad, both 
of which grauts were made by the act of May 12, 1864 (13 Stat., 72). 

Said decision also recites that the line of road first named was defi- 
nitely located opposite the tract in question September 2, 1869, and 
further that said tract fell within the limits of the withdrawal of Sep- 
tember 12, 1864. It held that consequently the land is not subject to 
disposal under the laws of the United States, and for this reason af- 
firmed the action of the local office rejecting appellant's application to 
make pre-emption filing for the tract. 

Al examination of the records of your office shows that the applica- 
tion to locate the land warrant herein mentioned described the tract 
which was subsequently patented under said location. It is therefore 
manifest that the marking of the location on the records of the local 
office as in range 39 was an inadvertence, or error, and that it in no 
sense constituted a disposal of the tract covered by such erroneous 
marking. 

The grant for the benefit of the railroad companies, in section one 
thereof, granted— | | 

‘‘ Hivery alternate section of land designated by odd numbers for ten 
sections iu width on each side of said roads; but, in case it shall appear 
that the United States have, when the lines or routes are definitely 
located, sold any section or any part thereof, granted as aforesaid, or 
_ that the right of pre-emption or homestead settlement has attached to 
the same, or that the same has been reserved by the United States for 
any purpose whatever, then it shall be the duty of the Secretary of the 
Interior to cause to be selected, for the purposes aforesaid, from the 
public lands of the United States nearest to the tiers of sections above 
specified, so nuch land in alternate sections or parts of sections, desig- 
nated by odd numbers, as shall be equal to such lands as the United 
States have sold, reserved, or otherwise appropriated, or to which the 
right of homestead settlement or pre-emption has attached as afore- 
said,” ete. 
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The traet in question had not at the date of the definite location of 
the line of road been sold, nor had any rigbt of pre-emption or homestead 
settlement attached to it: and, so far as the records show, it does not 
appear that application had ever been made for it by any settler or 
claimant whatsoever. Neither had it been reserved by the United 
‘States for any purpose whatever. The mere inadvertent marking on the 
books of the local office could in no sense be regarded as a disposal of 
the land. No one was seeking its ownership, consequenily there was 
- - no one to whom dispusal could be made. It could not be. construed as — 
a reservation within the meaning of the law (Cole v. Markley, 2 L. D., | 
847), for this would imply a purpose, while inadvertence denotes the 
absence of purpose, or that a tling is done contrary to purpose and in- 
tention. | | | 
This tract could have been claimed under the settlement laws by any 
one qualified at any time prior to said definite location, and had it been 
so claimed attention would have been ealled to the erroneous marking - 
and the correction would have oeen made, as has now been done. This 
being true, the conclusion must be that the tract was public land, sub- 
ject to disposal under the general laws, and therefore that it was subject 
to the railroad grant. 
Your office decision denying McAndrew’s pre-emption application is 
affirmed. 


et 


- NOTICE OF HEARINGS AND DECISIONS. 
CIRCULAR. 


Commissioner Spar ks, to registers and receivers, and surveyors- general, 
October 28, 1886. 


In addition to the registration of notices of liearings and decisions, as 
provided in circular of October 15, 1884 (3 L. D., 140) it is hereby di- 
rected that all notices required to be given by you of your decisions, or 
of decisions of this office, involving the right of appeal, or the exercise 
of other rights within a certain time or compliance with some official re- 
quirement, will hereafter be served by you per sonally or by registered 
letter. 

When personal service is had you will transmit to this office the ac- 
knowledgment of such service or evidence thereof. When service is © 
made by registered letter the return letter receipt, or returned letter as 
the case may be, must, in every instance, be sent up with the Pps in 
the case. 

The costs of registration will be paid out of the advances from the 
proper appropriations, and estimates therefor will be embraced in the 
usual requisitions. 

Approved : 

L. Q. C. LAMAR, 

Secretary. 
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REVIEW DENIED. — 
EBBOT?T v. SCHAETZEL ET AL. 


Motion for review of decision herein (4 L. D., 587), denied by secre- 
tary Lamar, October 30, 1886. 


PRACTICE—APPEAL: ACT OF APRIL 21, 1876. 
St. Pau M. & M. Ry. Co., ET AL. v. VANNEST. 


Though the General Land Office may refuse to receive an appeal from its decision 
not filed in time, it has no authority to dismiss such appeal if it is received with- 
out objection. 

There is no authority uuder the first section of the act April 21, 1876, for the confir- 
mation of an eutry and issue of patent where title has already passed from the 
government. 7 


Secretary Lamar to Commissioner Sparks, October 30, 1886. 


On September 16, 1886, counsel for Orlando Vannest filed an appli- 
cation for an order directing you to certify to this Department the pro- 
ceedings in the case of the Saint Paul, Minneapolis and Manitoba Rail- 
way Company and the Crookston Improvement Company v. said Van- 
nest, involving lots 6 and 7 of. Sec. 25, T. 150 N., R. 47 W., and lot 4 of 
Sec. 30, T. 150 N., R. 46 W., Crookston land district, Minnesota. 

It isaverred that your office on May 28, 1586, erroneously decided that 
the application of Vannest for the issuance of a patent for said lands 
under the act of April 21, 1876, (19 Stat., 35), must be denied, because 
patents for the same land had been issued by the Department on Sep- 
tember 4, 1879, and February 19, 1881, which were still outstanding, 
and also that your office, on September 1, 1886, erroneously and unlaw- 
fully held and decided that an appeal from its decision, dated May 28, 
same year, filed by Vannest on July 29, 1886, was not filed within the 
time prescribed by the Rules of Practice (4 L. D., 35), and therefore 
could not be recognized or entertained. | 

It is insisted by the applicant that (1) the appeal was filed in time, 
and (2) that by said act of April 21, 1876, this Department is compelled 
to issue patents for lands when the entries fall within the class men- 
tioned therein, notwithstanding the fact that patents have already is- 

sued, and are outstanding for the same land. 

' Jt appears that the appeal was filed on the 29th day of July, 1886, 
and the decision states that ‘notice was mailed to Messrs. Drummond 
and Bradford, of this city, the recognized attorneys for said Vanuest, 
on May 28.” If that statement is correct, then it is clear that the ap- 
peal was not filed within the prescribed time, and could be dismissed 
by the proper tribunal. It is strenuously urged that the finding in said 
decision that the notice was mailed on May 28th is not warranted by 
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the practice of your office. No evidence is offered that said letter was 
not mailed as alleged, and hence there is no reason for disturbing said 
decision upon a question of fact. 

The appeal was filed in your office on July 29, 1886, inal was not re- 
jected until September 17 ensuing, as appears from the record. After 
the appeal had been received without objection, the only jurisdiction 
that conld be exercised by your office was to transmit the case to this 
Department for final action. King v. Lietensdorfer (3 L. D., 110). 

Rule of Practice No. 82 provides that‘‘ When thé Commissioner con- 
siders an appeal defective he may notify the party of the defect and if 
not amended within fifteen days from the date of service of such notice, 
the appeal may be dismissed by the Secretary of the Interior, and the 
case closed.” | | 

Unquestionably your office may refuse to receive and file an appeal 
when the same is not presented withiv the time prescribed by the Rules 
of Practice, but after the appeal has been filed and no objection made 
thereto, then the appeal can only be dismissed by this Department. 

. But independently of the foregoing it does not appear that there was 
any error in said decision refusing to issue patent for said lands, or that 
Vannest has suffered material injury from the rulings of your office. 

It is well settled that a writ of certiorari can not be demanded as a 
matter of right, but will issue in the discretion of the tribunal on a 
prima facie showing of substantial injustice to the applicant. F. P. 
Harrison (2 L. D., 767); N. P. R. R. Co. v. Schoebe (3 L. D., 183); Jacob 
Schaetzel (4 L. D., 28). 

Said decision refusing to issue patent for the land claimed by Vannest 
was based upon the authority of the decision of this Department in the 
case of the Wisconsin Railroad Company »v. Stinka (4 L. D., 344), de- 
cided on January 25th last, wherein said act was fully considered, and 
upon authority of numerous decisions of the United States supreme 
court, therein cited, it was held that ‘‘application for the confirmation _ 
of an entry and the issuance of patent thereon under the first section 
of the act of April 21, 1376, must be denied, where it appears that title 
has already passed ain the government.” | 

Counsel for the applicant have cited several departmental decisions 
announcing a contrary doctrine. But said decisions though not ex-- 
pressly named, yet in effect were overruled by thé case of the Wiscon- 
sin R, R. Co. v. Stinka (supra). 

There is nothing in said act to indicate that Congress intended that 
this Department should issue a patent for lands to which the United 
States have no title. Ifthe applicant has complied with the terms of 
said act, his rights must be asserted or defended in the courts of the 
country, for this Department has no further jurisdiction over the land 
in controversy. 

It is therefore considered that said application be, and it is nel 
denied. 
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HOMESTEAD ENTRY—ACT OF JUNE 8, 1872. 
ELISHA B. GATES. 


Under section 2305 of the Revised Statutes the time allowed for military service is 
deducted from the five years residence required before final proof, but the quality 
of residence and cultivation provided for in said section is the same as under the 
general homestead law. 

As in every case the entryman must show good faith, it is not of itself a suspicious 

circumstance that he offers final proof at the earliest period permissible uuder the 

law. 


Secretary Lamar to Commissioner Sparks, October 30, 1886. 


This case presents the appeal of Elisha B. Gates from the decision of 
your office, dated August 28, 1885, refusing to revoke and modify the 
decision of your office dated June 17, 1885, holding for cancellation his 
homestead entry of the SE. 4 of Sec. 23, T. 114 N., R. 60 W., Huron 
land district, Dakota Territory. 

It appears that on April 16, 1884, (not April 6th, as stated in decision 
- dated June 17, 1885,) Gates made homestead entry No. 3331 of said tract 
under the act of. Congress approved June 8, 1872 (Section 2304, R.8.), 
giving homesteads to honorably discharged soldiers and sailors, their 
widows and orphan children. 

On April 21, 1884, after due notice, Gates made his final proof before 
the receiver of the local land office, which was accepted, and final cer- 
tificate No. 189 was issued for said land on the same day. The final 
proof showed that the entryman was a native born citizen of the United 
States, and the head of a family; that he settled upon said land on 
April 17, 1883, and built a house thereon, ten by twelve feet, one story 
with board roof; that he has broken and back-set twenty-eight acres of 
said tract; that his improvements were worth $300.00, and that he has 
resided continuously upon said tract since making his said entry, with 
the exception of three months of temporary absence. With said proof 
is filed a special affidavit, corroborated by two witnesses, alleging that 
said Gates slipped and fell on the ice on the 8th day of February, 1884; 
that in consequence of the injury thus received, he was disabled for six 
weeks, and unable to return to his home on said land; that said Gates 
was in the military service of the United States and lost a foot and part 
of his leg above the ankle joint in said service. 

On June 17, 1885, your office, having verified the allegation of military 
service from the records of the War Department, examined said entry 
papers and held the entry for cancellation, ‘‘ because the evidence sub- 
mitted fails to show good faith in the premises.” On January 7, 1885, 
counsel for Gates made a motion for a review of said decision, and sub. 
mitted additional affidavits tending to show compliance with the home- 
stead law. 
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In such affidavits Gates and his three witnesses swear, that he com- 
menced an actual bona fide residence on said tract.on April 17, 1883, in 
a good house, ten by twelve feet, having a double board roof and tarred 
paper between the boards; that during the months of May and June 
of said year he had twenty-eight acres of the land broken, the stones 
dug out and drawn off; that during the fall of 1883 he had the same 
breaking back-set, pulverized and cultivated, readv for crop, during 
the season of 1884; that in addition to this twenty-eight acres he con- 
tracted to have about one bundred additional acres broken on the 
tract; that he raised no crop during the year 1883, for the reason that 
it was necessary to put the ground in proper condition; that he did not — 
sow the twenty-eight acres until the first of May, 1884; that he had 
purchased the seed-wheat with which to sow the land, and had the 
same on hand at the time of aking his final proof; that it was impos- 
sible to prepare the bald prairie for a crop during 1883; that in May, 
1884, he sowed the twenty-eight acres in wheat and harvested therefrom 
five hundred bushels; that during the month of June, i884, he had 
twenty-three acres additional of said land broken and ready for crop 
in 158); that in the spring of 1885 said Gates had twenty acres addi- 
tional broken, twelve of which were planted in corn on the sod; that at 
the time of making said affidavit he had fifty-one acres of wheat and 
twelve acres of corn growilg in good condition upon said land; that 
since he established his residence upon said tract on April 17, 1883, up 
to the time of making said affidavit, he has resided on said tract, and 
has only been absent about three months during the fall of 1883; that 
when he went away he intended to be absent only one month to attend 
an important Jaw suit in Pennsylvania, his former home; that while so 
absent he slipped and fell on the ice and injured his hip, upon the same 
side on which he has a wooden leg in place of one lost by amputation 
on account of a wound received while in the army of the United States; 
that said injury laid him up for six weeks, so that in consequence thereof 
he failed to return to his home in Dakota for three months; that he has 
a wife, but no children, and that his wife refused to come to Dakota to 
live under any circumstances, on account of her fear of storms and cy- 
clones. : 

It is further alleged in said affidavit that Gates is fiffy-nine years 
old; that while serving in the nrmy he lost his left leg below the knee, 
and uses an artificial limb; that he is the present owner of said land 
and has never transferred or mortgaged the same; that said tract is the 
only land he owns and that he has all of his money invested thereon; 
that he has no intention of abandoning the land, but that it is now, and 
he intends to keep it, his home and further improve it as he becomes 
able to do so; that since establishing his residence upon said tract he 
has had no other home or claimed anv other; that this is the only claim 
he has, and ‘that he has not dug a well on the premises, because he gets 
his water from a well across the road, on the land of a neighbor; that 
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he has no barn on the land for the reason that he has heretofore hired 
all of the breaking and cultivating doue, and will not have any use for 
one until he takes off the crop for the present season; and that while 
he has been unable to build a better house up to this time—iouch to 
his regret—yet be will, if no accident occurs, build a better house in the 
fall ensuing. 

On August 28, 1885. your office refused said motion, and the de- 
cision states that ** Claimant served in the army and lost a leg in said 
service. He made final proof within the shortest period allowed by the 
Statute, viz: one year—claiming a credit of four years for army serv- 
ice. . . . . This office views with suspicion cases where the entry- 
man makes final proof within theshortest period allowed by legal require- 
ments, when good faith is not clearly and conclusively shown, by the 
character of the iinprovements, residence and cultivation. If Gates is 
sincere 11 desiring to obtain title to the land for a permanent actual 
home, to the exclusion of all other homes, as contemplated by law, he 
may submit final proof anew, when he can establish these facts to the 
- Satisfaction of this office. I see nothing in the evidence now submitted 
which entitles the claimant to a reversal or even modification of my 
former decision in the case.” 

It will be observed that the former decision of your office held Gates’s 
entry for cancellation and the subsequent decision seems to so modify 
the former, as to allow Gates to submit new final proof. 

Section 2305 of the Revised Statutes provides that, “the time which 
the homestead settler has served in the Army, Navy, or Marine Corps, 
shall be deducted from the time heretofore required to perfect title 
- . - . . but no patent shall issue to any homestead settler who 
has not resided upon, improved and cultivated his homestead for a 
period of at least one year after he shall have commenced his improve- 
ments.” . 

it is evident that Congress intended that the time allowed for mil- 
itary service should be deducted from the five years’ residence required 
of the entryman before the issuance of final certificate, and that the 
residence and cultivation required of the discharged soldier or sailor 
are of the same character as those required of other homestead entry- 
men. Inthe present case the entryman made the preliminary affidavit 
required, and after due notice made his final proof four days after the 
expiration of the year from the date of settlement aud residence on 
Said tract. His final proof was made before the local land officers and 
to their satisfaction. It does not appear that said proof was in any 
respect false or fraudulent. The supplemental affidavits set forth in 
detail the cause of Gates’ temporary absence from the land, the amount 
of cultivation done upon the land and the further fact that since making 
_ said entry Gates has continued to live upon the land, making it his 
home to the exclusion of any other. 
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The mere fact that the homestead entryman offers his final proof at 
the expiration of the time prescribed by law is not of itself a suspicious 
circumstance. In every case the entryman should show good faith, 
whether the proof is offered at the expiration of the five years, or within 
two years thereafter. 

Yhe local land officers before whom the final proof was made accepted 
the same and issued the final certificate. The supplemental proof sus- 


tains the final proof, gives a reasonable explanation of the temporary 


absence of the entryman, and the failure of his wife to live on the 
land. There is no adverse claimant, and there is not sufficient evi- 
dence to warrant the finding that the entryman has acted in bad 
faith. It is therefore considered that said decision canceling said entry 
be and the same is hereby reversed. 


FINAL PROOF—ADVERSE CLAIMANTS. 
QUIRK v. STRATTON. 
On the day fixed for submission of final proof, adverse claimants who have received 
due notice thereof, must appear and show cause why such proof should not be 


accepted, or lose the right to be subsequently heard therein. 


Secretary Lamar to Commissioner Sparks, October 30, 1886. 


On Apri] 21, 1884, Francis I. Quirk made homestead entry for Lots | 


2, 3 and 4, Sec. 6, T. 108 N., R. 63 W., Mitchell, Dakota. On April 24, 
1884, Bowman L. Stratton filed declaratory statement for these tracts, 
alleging settlement April 21st preceding. 

Stratton gave the usual notice of intention to make proof, specially 
citing Quirk. In accordance with said notice Stratton submitted proof 
on December 20, 1884. On that day one Edward Devy appeared as at- 
torney for Quirk, and filed the following request: ‘I hereby specially 
appear for said Francis I. Quirk, and ask that a hearing be ordered in 
the above entitled case to determine the rights of both parties thereto.” 
Said request is indorsed: ‘Filed Dec. 20, 1884, 10:30 A. M.” 

Upon the question of ordering a hearing the register and receiver 
were divided in opinion. The former held: ‘ An order for a hearing is 
disallowed for the reasons that it appears that Quirk was specially no- 
tified to appear at this office on December 20, and show cause why the 
proof should not be allowed and made of record. He gives no reasons 
for his failure to put in testimony on that day. And this proof is al- 
lowed and transmitted under the instructions contained in Marquardt v. 
~Olson.”* The receiver held: ‘‘1 do not concur in the opinion of the 
register. J think a hearing should be ordered.” Your office, by letter 
of May 4, 1885, affirmed the opinion of the register rejecting the request 
for a hearing. Quirk’s attorney filed appeal. 


“110. L. O., 213. 
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Quirk was specially cited in order that he might present objections 
to the final proot. Good practice and despatch of business require 
that he should appear on the day named in the notice and submit his 
objections. If, however, more time be necessary to obtain evidence, or 
to secure a full presentation of his case, upon proper showing, he is en- 
titled to a continuance. In the present case Quirk’s attorney did not 
offer to cross-examine the witnesses, nor did he allege any reason for - 
the postponement of the case. Had he shown that he was not pre- 
pared for trial, or that a continuance of the case wouid in any manner 
benefit him, a different question would be presented. On the showing 
made by the record, the request for a hearing was properly denied, and 
said decision is accordingly affirmed. 


PRACTICE—TIMBER CULTURE CONTEST. 
DAVIS v. Bort. 


The contestant having offered, on the day of hearing, to cure certain defects in his 
application to enter was thereafter entitled to proceed with the contest. 


Secretary Lamar tv Commissioner Sparks, October 30, 1886. 


In the ease of Clarence H. Davis v. Vallentin Bott, involving the 
NE. 4 ot Sec. 10, T. 108 N., R. 386 W., 5th P. M., Tracy. Minnesota, am 
appeal has been filed in behalf of Bott from the decision of your office, 
rendered January 21,1885. The material facts to be considered herein 
are as follows: 

On the 13th of Febrnary, 1880, Bott made timber-culture entry No. 
1269 of the tract specified ; and on the 13th of March, 1884, Davis filed 
affidavit of contest against said entry, the charge being a failure to 
‘comply with the law in the matter of planting and cultivating. Hear- 
ing was set-for May 30, 1884, at which date the defendant appeared 
specially and moved to dismiss the case on the following grounds: 

First, Because the affidavit accompanying the application to enter 
under the homestead law was sworn to before a notary public, who is 
not an officer authorized to administer oaths in homestead cases; and 

Second, Because said homestead application was unsigned. 

At the same time the contestant offered to sign his said application, 
and have it filed nune pro taunc, and also offered to file a new affidavit — 
sworn to before the proper officer. 

The local officer sustained the motion of defendant to dismiss, basing 
their ruling on the Bundy-Livingston case (1 L. D., 179); but, on ap- 
peal, their decision was reversed by your office in the decision before 
mentioned, aud the contestant was allowed the right to proceed with 
his contest, under the ruling in Bennett v. Taylor (2 L. D., 48). 

I am of opinion the judgment of your office was correct. The offer of 
Davis, made on the day set for hearing, to cure whatever defects there 
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were in his contest was good, under the rule in Ferrier v. Wilcox (4 L. 
D., 470), and cited cases. 

' The decision appealed from is therefore affirmed, and the contest of 
Davis will proceed in regular order. 


PRACTICE—APPEAL—EVIDENCE, 
BUSHNELL v. BURTT. 


Rules 48 and 49 of Practice contemplate the reversal or modification of a decision of 
the local office, if it is contrary to existing laws or regulations, though the appeal 
therefrom is not filed in time. 

When testimony in a contest is taken before an officer, other than the register or re- 
ceiver, the order therefor should be made of record in the local office. 

After the dismissal of contest it should not be re-opened, aud proceedings had there- 

- under, without due notice to the defendant. 


Secretary Lamar to Conumissioner Sparks, October 30, 1886. 


I have considered the case of D. W. Bushnell v. Harry D. Burtt, in- 
volving the latter’s timber-culture entry No. 1404 on the SW. 4 of Sec. 
4, T. 114, R. 75, Huron, Dakota, on appeal by Bushnell from your de- 
cision of May 8, 1885, holding his entry for cancellation. 

Your said decision was made upon the appeal of Bushnell from the 
action of the local offivers, urging that said action was irregular and 
contrary to existing regulations, and it dismissed the appeal because it 
held said action to be regular and proper and because said appeal was 
not filed within the prescribed time. The record shows that said ap- 
peal was not filed within the thirty days prescribed in Rule 44. Rules 
48 and 49 contemplate, however, that a decision of the local officers 
shall be modified or reversed, as the case requires, notwithstanding a 
failure to file the appeal in time, “ where the decision is contrary to ex- | 
isting laws or regulations.” As irregularity and illegality in the decis- 
ion of the local officers is charged in Bushnell’s appeal to your office, I 
will consider his appeal from your decision refusing to find such irreg- 
ularity and illegality. 

The papers before me show that Burtt’s timber-culture entry was made 
March 5, 1883, and that on March 6, 1884, Bushnell filed affidavit of 
contest against it, alleging failure to break during the first year. The 
testimony, it appears, was taken before one I. EK. Youngblood, a notary 
public, on May 22, 1884; but there is no record of the order of the local 
officers on which it was taken. This is certainly an irregularity on the 
face of the record. It was perhaps the want of such order that caused 
the mistake under which the local officers afterwards dismissed the 
contest, as hereinafter referred to. | 

It also appears that service of notice of the hearing was made by 
publication, upon Bushnell’s affidavit, stating that Burtt’s residence 
was unknown to him. Under settled rulings, such an affidavit is insuf- 
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ficiént, and the notice under it invalid. Ryan v. Stadler (2 L. D.,.50); 
Parker v, Castle (4 L. D., 84). 

Again, it appears that on the day set for final hearing at the local 
office, to wit, June 2, 1884, Burtt’s attorneys appeared for the purpose 
of protecting his interests, but Bushnell did not appear in person or by 
attorney; and thereupon the local officers dismissed the contest for de- 
fauit. Afterwards, and on the same day, the testimony taken before 
Youngblood was rejected by the local officers, for what reason does not 
appear. And still later, to wit, on June 24, 1884, Bushnell’s attorney 
filed an affidavit admitting that he had neglected to appear on the day 
set for hearing, but alleging that said neglect was not Bushnell’s fault, 
and at the same time and for said cause he moved the re-opening of the 
case; and thereupon the case was re-opened, without notice to Burtt’s 
attorney, the said evidence was accepted, and upon it the entry was 
held for cancellation. This was manifestly and flagrantly wrong, for 16 
deprived the contestee of the defence which he had offered to make. 

By reason of the aforesaid irregularities and errors the said decision 
is reversed, and all the proceedings subsequent to the filing of the affi- 
davit of contact are hereby set aside, with raNe to the contestant to 
proceed anew after proper notice. 


PRACTICE—SERVICE OF NOTICE. 
‘CROWSTON v. SEAL. 


Service of notice upon a non-resident made by registered letter held good, it appear- 
ing that the defendant received such notice more than thirty days before the day 
set for hearing. 


Secretary Lamar to Commissioner Sparks, October 30, 1886. 


I have considered the case of Joseph Crowston v. William Seal, as 
presented by the appeal of the latter from the decision of your office, 
dated May 3, 1885, dismissing his appeal'from the decision of the local 
land officers deigiie his motion to dismiss Crowston’s contest against 
Seal’s timber culture entry No. 1256 of the NW. 1 of Sec. 9, T. 161 N., 
R. 53 W., made November 17, 1881, at the Grand Forks land office, 
Dakota Territory: 

The record shows that Crowston initiated a contest neal said en- 
try on January 15, 1884. On March 10th both parties appeared in per- 
son and by souteel: and upon objection made by counsel for contestee 
to the sufficiency of the affidavit the local land officers report that “ the 
contestant let the contest drop and a new affidavit was filed March 18, 
1884, and summons issued March 27, 1884, fixing the hearing for June 
4, 1884, and on Marck 31st Cox and Merriman admitted service of no- 
tice, and on April 19th the attorneys for contestant mailed a copy of 
the notice in a registered letter to Seal, which he received May 2d, 
more than thirty days prior to the day of fore Mu 


a 


214 DECISIONS RELATING TO THE PUBLIC LANDS. 


There appears in the record what purports to be a receipt of William 
Seal of “ Reg. No. 148, addressed to William Seal, Kennedy, Minn.,” 
with directions to ‘return to Bennett and O. Keefe, Grand Forks, Da- 
kota;” also a receipt of R. McDonald, postmaster of Grand Forks, Da-— 
kota Territory, of registered letter, parcel No. 148 from Bennett and O. 
Keefe, addressed to William Seal, Kennedy, Minnesota. 

At said hearing Seal appeared specially and moved to dismiss said 
contest, on the ground that “no notice of the hearing in said action 
has been served upon the said claimant.” The only error insisted on 
‘by the appellant is that no service was perfected upon him as required 
by the rules of practice. 

Rule of Practice No. 10, under which said contest was initiated, pro- 
vides that ‘“‘ Personal service shall be made in all cases, when possible, 
if the party to be served is resident in the State or Territory in which 
the land is situated, and shall consist in the delivery of a copy of the 
notice to each person to be served.” 

Rule 11 provides that “ personal service may be executed by any 
officer or person.” 

Rule 12 provides that “Notice may be given by publication alone 
only when it is shown by affidavit of the contestant, and by such other 
evidence as the register and receiver may require, that personal service 
can not be made.” 

Rales 13 and 14 provide how publication shall be made. 

Rule 15 provides that ‘‘ Proof of personal service shall be the writ- 
ten acknowledgment of the person served, or the affidavit of the per- 
son who served the notice attached thereto, stating the time, place, 
and manner of service.” 3 

In the case of Parker v. Castle (4 L. D., 84), this er rene held 
‘that these rules have in effect the force of astatute . . . ; 
The proper basis for an order of publication, the publication by adver- 
tisement, the sending of a copy by registered letter, and the posting of 
copy on the land, are all constitutent and essential parts of ‘notice by 
publication,’ and the absence of any one of these essentials makes in- 
operative the efficacy of the others, if the defect be not waived. See 
Wallace v. Schooley (3 L. D., 326).” 

In the departmental decision of Milne v. Dowling it was held that “the 
mere fact that a claimant has knowledge of a pending contest against 
him does not bring him into court, and does not render it incumbent on 
him to defend hisclaim.” See also United States v. Raymond (4 L. D., 
439); Miller v. Knutsen (ibid., 536). 

In the case at bar, counsel for Seal appeared specially, and moved to 
dismiss for want of proper notice. There was no denial that Seal re- 
ceived said registered letter, sent by the attorneys of the contestant, 
and while it is not enough that “the notice was sufficient to put the 
claimant on inquiry,” unless due service has been made in accordance 
with Rule of Practice No. 15, yet in the case at bar it would seem that 
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the service was sufiicient, and ue motion to dismiss was properly over- 
ruled. 

An examination of the whole record shows no good reason for dis- 
turbing said decision, and it is accordingly affirmed. 


HOMESTEAD ENTRY—COMMUTATION PROOF. 


EVAN L. MORGAN. 


Commutation proof approved for patent where the entrymau died after the submission 
of final proof, which if not altogether satisfactory with respect to residencey 
failed to show any want of good faith. 


Secretary Lamar to Commissioner Sparks, October 30, 1886. 


This is an appeal by the attorney for Evan L. Morgan, deceased, from 
the decision of your office, dated July 13, 1885, rejecting his commu 
tation proof and holding for cancellation his cash entry No. 10023 of 
the 8. 4 of the NW. 4 of Sec. 8, T. 113 N., RB. 63 W., 5th P. M., Huron 
Jand district, Dakota Territory. | 
- It is shown by the record that said Morgan made homestead entry 
No. 2825’ of the NW. 4 of said section on April 2, 1883. On June 25, 
1884, Evan L. Morgan gave due notice of his intention to make final 
proof before the local land officers on August 15th, same year. The 
register and receiver were satisfied with the proof and allowed said 
Morgan to make proof and payment for said land under section 2301 of 
the Revised Statutes. The final proof shows that said Morgan was 
a single man, duly qualified to make said entry; that he settled and 
built a house on said land in September, 1883, and has lived thereon 
continuously, with the exception of temporary absences of two or three 
weeks at a time; that his improvements consist of a house eight by ten 
feet, forty acres of breaking, a well—all valued at $200. 

On April 9, 1885, said entry was suspended and a special affidavit was 
called for to ‘‘show the number, duration and causes of all absences.” 

On April 27, 1885, Edward D. Morgan filed an affidavit, corroborated 
by two witnesses, in which it is averred that said Edward D. Morgan 
is the brother of said Evan L. Morgan; that Evan L. Morgan died on 
or about the 12th day of February, A. D. 1855; that he commenced 
residing on said land on or about the 20th day of October, 1883; that 
during the month of November, same year, he left said land and went 
to Wisconsin, on account of his ill health, where he remained until 
March, 1884, when he returned to Dakota and again resumed his resi- 
dence; that during the spring and summer of 1884, until he made his 
final proof, he was compelled to work at his trade, as a priuter, in 
Huron, to support binself, being. unable to do manual labor on a farm, 
on account of ill health. That during this time he was never absent 


216 DECISIONS RELATING TO THE PUBLIC LANDS. 


from the land for a longer period than two weeks at any one time; that 
he returned to the land as oftenas his health and means would permit; 
that said entryman had been an invalid from his childhood ; that his 
death was caused by inflammatory rheumatism, which had made him a 
confirmed invalid for a long time; that owing to the ill Lealth of said 
Evan L. Morgan it would have been unsafe for him to have lived on 
said land during the winter of 1883, and that it was absolutely necessary 
for him to earn his support at his trade. Your office, on July 13, 1885, 
considered said affidavit, and held that it was “entirely insufficient as 
showing the actual continuous residence required by law. The proof 
is therefore rejected and the original entry and the certificates are held 
for cancellation.” 

Said decision found that Morgan established his residence in Sep- 
tember, 1883, and there is no sufficient evidence that he ever intended 
to or did abandon the land or change his residence thereon. Sickness 
and poverty have always been held, when clearly shown, to be a suffi- 
cient excuse for temporary absences of the entryman. If Morgan were 
alive, in the absence of any evidence showing bad faith, he would 
be permitted to make new proof showing the required residence, in 
case the proof alrealy furnished was held insufficient. His death pre- 
vents any further compliance on his part. He made cash entry of only — 
one half of his original entry, and in view of the improvements made 
upon said land, as above set forth, theill health and poverty of Morgan, 
and the absence of any adverse claim, it would seem that said cash 
entry should be allowed to remain intact and that patent should duly 
issue thereon. | 

It is considered, therefore, that said decision of your office holding 
said entries for cancellation be and it is hereby reversed, and the case 
remanded. 


SCHOOL LANDS IN WASHINGTON TERRITORY. 
JOHN W. BAILEY ET AL. 


The act reserving lands to the Territory for school purposes, so far as it affects the 
reservation of such lands, is the same in effect as an absolute grant. 

By the act of February 26, 1859, authority is conferred for the selection and ap- 
proval of indemnity lands to cover deficiencies caused by fractional school sec- 
tions. 


Secretary Lamar to Commissioner Sparks, November 3, 1886. 


The matter now under consideration involves the right to enter under 
the homestead, pre-emption and timber-culture laws certain described 
lands in the Walla Walla land district, Washington Territory, selected 
by the Commissioners of Walla Walla county, under the act of Feb- 
ruary 26, 1859, as indemnity for school lands to compensate for defi- 
ciencies by reason of section sixteen being fractional in quantity. It 
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embraces thirteen cases, which were transmitted to the Department om 
separate appeals, but as they all involve the same question they will 
be considered together. They are as follows: 
John W. Bailey for the 8.4 SE. 45. 8, T.7 N., BR. 36 E.: 
*% 


* ¥ Fs #* - 

The application to enter was in each case rejected by the local offi- 
cers, whose action was approved by the Commissioner by letter of 
June 26, 1884, ‘for the reason that the Secretary, in his decision of 
_ December 7, 1883, held that the said tracts having been selected as in- 
demnity under the grant for schools and approved by the Secretary are 
in a state of reservation, whether rightly so or not, and are not subject 
to sale or disposal during its continuance.” 

In the decision above referred to the Secretary refused to consider 
the question whether the Commissioners of Walla Walla county were 
authorized under the act of March 2, 1853, to make said selections, 
‘because the lands applied for, being in a state of reservation, whether 
rightly or not, are not subject to sale or other disposition during its 
continuance.” 

Counsel now insist that the act of March 2, 1853, gave authority to 
the County Commissioners to make sclestions only. in case the defi- 
cieucy arose from school sections being taken by settlers before survey, 
and that as they derived no authority under the act of February 26, 
1859, to make selections to compensate for deficiencies where sections 

sixteen and thirty-six are fractional, or wanting in quantity, that the 
act of said Commissioners making said selections and the approval by 
the Secretary of the same was without authority of law and was there- 
fore void. 

Hence the controlling question in this case is, whether under the act 
of February 26, 1859, the Secretary of the Interior had authority to 
approve such sclectious and by such approval to reserve said lands for 
the purposes indicated by that act. 

I do not consider it necessary to pass upon the question so elab- 
orately argued ly counsel, to wit, that, if there was an absolute want 
of authority under the acts cited for the action of the County Com- 
missioners or the approval of the Secretary, that their action being 
without legal sanction was an absolute nullity, and did not render such 
selections operative and valid so as to reserve them from entry, because 
after a careful consideration of the question I am satisfied that such 
Selections were authorized under the act of February 26, 1859, and the 
approval of the Secretary thereof was a legal reservation of the land 
for the purposes indicated by the act, and hence were not subject to 
entry during the continuance of said reservation. 

The act of March 2, 1853, providing for the territorial government 
of Washington Territory, by section 20, enacts: 


“That when the lands in said Territory shall be surveyed ander the 
direction of the government of the United States. preparatory to bring- 
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ing the same into market, or otherwise disposing thereof, sections num- 
bered sixteen and thirty-six in each township in said Territory shall be 
and the same are hereby reserved for the purpose of being applied to 
common schools in said Territory, and in all cases where said sections 
sixteen and thirty-six, or either or any of them, shall be occupied by 
actual settlers prior to survey thereof, the County Commissioners of 
the county in which said sections so occupied as aforesaid are situated, 
be, and they are hereby, authorized to locate other lands to an equal 
amount in sections or fractional sections as the case may be, within 
their respective counties, in lieu of said sections so occupied as afore- 
said.” 

It is very svideut that under this act there is no authority to locate 
or select other lands in lieu of sections sixteen and thirty-six, except 
where said sections were occupied by actual settlers prior to survey 
thereof; but in such cases the right of the territorial authorities to 
select is unquestioned, and as fully authorized as in the case of a grant 
to a state. So far as it affects the reservation of the land, the terms 
of the act reserving such lands to the territory for school purposes 
have the same force and effect as of a grant to a state. In the one 
case the lands are granted, but such lands are not granted to the ter- 
ritories, but simply reserved for the purposes of common schools, and 
while such reservation does not amount to a grant, or so completely to 
a dedication in the stricter legal sense, as to withdraw from Congress 
the power of disposition over them, so long as it continues, it bas for 
that purpose the same force and effect as a grant. 

I can see no force in the position of counsel that as no grant what- 
ever is made to a territory, but simply a certain reservation in contem- 
plation of a future grant, there is no means for fully indemnifying the 
people of a territory for losses in the contemplated grant until it shall 
become a state, because the act establishing the territorial government 
provides that sections sixteen and thirty-six “are hereby reserved,” and 
when said sections or either of them shall be occupied by actual settlers 
prior to survey thereof, the county commissioners are authorized to 
locate other lands to an equal amount In lieu of said sections so lost or 
occupied. Hence, if sections sixteen and thirty-six are reserved for 


the purposes of common schools and the commissioners have authority 
to select lands in lieu of lands lost by settlement prior to survey—the 


lands so selected and approved by the Secretary are in ane manner 
reserved for such purposes. 


But if there is any doubt as to the power of the cla to reserve 
jJands so selected under the act of 1853, the act of February 26, 1859, 
not only solves the doubt as to such selections, but also authorized the 
selection of lands to compensate for deficiencies where sections sixteen 
and thirty-six are fractional in quantity, or where one or both are want- 
ing by reason of the township being fractional, or from any natural cause 
whatever. It is under this clause of the act that the selections now 
under consideration were made. 
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The act of February 26, 1859, is entitled ““An act to authorize settlers 
upon sections sixteen and thirty-six, who settled before the survey of 
the public lands to pre-empt their settlements”—which after providing 
that said sections shall be subject to the pre-emption claim of such set- 
tler, further provides— 

‘And if they or either of them shall have been or shall be reserved 
or pledged for the use of schools or colleges in the State or Territory 
in which the lands lie, other lands of like quantity are hereby appro- 
priated in lieu of such as may be patented by pre-emptors, and other. 
jJands are also hereby appropriated to compensate deficiencies for school 
purposes, where said sections sixteen or thirty-six are fractional in 
quantity, or where one or both are wanting by reason of the township 
being fractional or from any natural cause whatever; Provided, that 
the lands by this seetion appropriated shall be selected and appro- 
priated in accordance with the principles of adjustment and the pro- 
visions of the act of Congress of May 20, 1826.” 

By the terms of this act, where sections sixteen and thirty-six have 
been reserved or pledged for school purposes in any State or Territory, 
and settlement has been made on said sections prior to survey, other 
Jands in lieu thereof are appropriated; and the words of the act, “ other 
lands are also hereby appropriated to compensate deficiencies for 
quantity,” ete., clearly indicates that it was the intention of Congress - 
to enlarge the reservation provided for by former acts, so as to reserve 
for school purposes the usual quantity of lands contained in full legal 
sections, where sections sixteen and thirty-six are fractional in quan- 
tity, or where one or both are wanting by reason of the township being 
fractional, or from any natural cause whatever. 

Now, it is very clear that if such lands are appropriated in lieu of 
sections reserved that the lands so appropriated are in jike manner 
reserved, depending only upon the subsequent action of the county 
‘commissioners, the certification of the Commissioner of the General 
Land Office, and the approval of the Secretary. 

It is true that this selection and approval only amounts to a reserva- 
tion, and—unlike a selection made under a grant to a State—is a matter 
over which the Department retains full jurisdiction and control; but 
such reservations should not be revoked or disturbed if they have been 
made in accordance with the principles of adjustment provided by the 
act of May 20, 1826. It not being denied that these selections were 
made according to the principles of adjustment provided by said act, I 
have not considered that question. 

For the reasons above stated, I affirm the decision of your office in 
refusing to allow the aforesaid entries. 
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BLANK FORMS FOR FINAL PROOF. 
CIRCULAR. 
Commissioner Sparks to registers and recetwwers, November 2, 1886. 


A supply of blank forms for use in pre-emption, homestead and com- 
muted homestead final proofs has this day been transmitted to you. 
From the date of the receipt of these forms the same will be exclusively 
used by you and no proofs will be taken on the old forms thereafter. 

You will at once forward by registered mail or prompt conveyance to 
each clerk of a court of record and to each judge of probate in your 
district, a sufficient number of the new forms for their immediate use, 
and will instruct them that these forms only are to be used by them, 


and that in no case will they be permitted to further use the old forms. © 


You will promptly reject all proofs transmitted by such officers that 
are not made on the new forms after the same shall have been distributed. 

Registers and receivers, and officers taking proofs, are enjoined to 
use the utmost strictness in the examination of parties and witnesses, 
and to obtain full, specific, and unevasive answers to all the questions 
propounded in the new forms. This course will obviate the necessity 
for the eross-examination heretofore prescribed to remedy defects in 
the old forms, but all necessary oral cross-examinations will be made 
by. attesting officers to further test the good faith of claimants and the 
reliability of the testimony of claimants and witnesses. Officers will 
certify to their oral cross-exaiinations. | 

Registers and receivers will carefully examine all proofs now in their 
respective offices upon which certificates have not been issued, and all 
that may be transmitted to them on old forms before the distribution of 
the new forms, and when such proofs are in any respect unsatisfactory » 
they will return the same and require new proots to be made on the new 
forms, without, however, requiring bew advertisements unless the original 
advertisement was defective or proof was not made as advertised. | 

They will in like manner examine all proofs transmitted on the new 
forms and will not issue certificates, nor place entries on record, nor 
transmit the proofs to this office until the same have been thus examined. 
Defective, insufficient, or unsatisfactory proofs will be rejected and new 
proof required. 

Proofs taken by other officers than registers and receivers must be 
immediately transmitted, with the money, to the register and receiver. 
When any interval of time, other than that required for immediate and 
expeditious transmittal, elapses between date of proof and date of its 
receipt, with the money, at the district land office, a new final affidavit 
covering date of receipt of proof and payment by the register and 
receiver will be required before certificate is issued or the entry placed 
of record. Proof without payment must in no case be accepted or 
received by registers and receivers. All discrepaucies between date of 
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proof and date of register’s certificate and receiver’s receipt must be 
accounted for by certificate from the register and receiver attached to 
each case. 

You will furnish all clerks of courts and judges of probate in your 
district with copies of these instructions for their information and 
guidance. 

Approved : 

L. Q. C. LAMAR, 
Secretary. 


PRH-EUMPTION—FINAL PROOF AND PAYMENT. 
LotrigE MERWIN. 
Payment must be made ai the time final proof is submitted. 
Acting Secretary Muldrow to Commissioner Sparks, November 8, 1886. 


Tam in receipt of your letter of October 27, 1885, transmitting appeal 
of Lottie Merwin from your office decision of June 4, 1885, rejecting 
her pre-emption proof for the SE. 4 of Sec. 4, T. 129 N., R. 56 W.,, 
Watertown district, Dakota. Her declaratory statement was filed Oc- 
tober 15, alleging settlement October 5, 1883; proof was made July 1, 
1834; payment was tendered February 23, 1885, after a lapse of nearly 
eight months from the time of making final proof. This delay in tender- 
ing payment is your reason for rejecting said proof, in accordance with 
your office instructions of November 18, 1884, holding that “ proof and 
payment must be made at the same time,” and that * proofs made with- 
out tender of payment must be rejected” (3 L. D., 188). 

Claimant, in her appeal, alleges that she had expended all her earn- 
ings in the improvement of the land; that she made every effort to 
obtain the money with which to pay for the land, but was disappointed, 
and “was compelled to send her proof to the land office without the 
money.” | 

But claimant was not compelled to make proof within nine months 
after settlement; she had thirty-three months in which todoso. If she 
made her pre-emption claim in good faith, intending the land for her 
home, no reason appears why she should not have waited until such 
time as she did obtain the money before making proof. To allow par- 
ties to postpone payment for months or years after making proof would 
involve additional and needless labor to the officers of the government, 
and cause inextricable confusion and complication of the office records. 
If Miss Merwin desires she will be permitted to make new proof, by 
showing six months actual residence on the land immediately preced- 
ing final entry. This will of course, as claimant suggests, involve 
additional expense to her; but this will be the result of her own haste 
in making her former proof when she had not the money to make pay- 
ment for the land, and when it was unnecessary to do so. 
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SOLDIERS’ ADDITIONAL HOMESTEAD. 


MARY J. WOOLLEY ET AL. 


An applicant for public land has the right at any time to withdraw his pending ap- 
plication and thns abate his claim, 

On such withdrawal the applicant may properly revoke a power of attorney given 
for the prosecution of his claim. 

Where through misapprehension as to the rights of the minor heirs the original ap- 
plication for the right of additional homestead did not contain the names of all 
the minors, the eutry is allowed to stand, patent to issue in the name of the minor 
orphan children of the deceased soldier. 


Acting Secretary Muldrow to Commissioner Sparks, November 9, 1886. 


In April, 1878, Mary J. Woolley filed by guardian her application for 
the right of additional homestead entry, and on the 13th of December, 
1878, your office certified that she as the minor orphan child of Andrew 
C. Woolley was entitled to an additional homestead entry of not ex- 
ceeding one hundred and twenty acres, as provided in section 2306 of 
the Revised Statutes. July 18, 1882, said certificate was located, and 
entry No. 2532 allowed at the Walla Walla land office, Washington 
Territory, upon which entry final certificate No. 719 issued.. In May, 
1882, William L. Woolley, Roan M. Woolley, and Hattie C. Woolley 
filed, by their mother, Emeline M. Suinmers, guardian, their claim, as 
minor orphan children of Andrew C. Woolley, of right to make addi- 
tional entry. 

Accompanying the proof filed with said claim is the affidavit of Felix 
Woolley, who was the guardian of Mary J. Woolley, to the fact that 
the minor heirs of A. C. Woolley at the date (March 26, 1878) of his 
appointment as guardian were Mary J. Woolley, William L. Woolley, 
Roan M. Woolley, and Hattie C. Woolley, aged respectively sixteen, 
eleven, eight, and six years. On this showing your office, by its decision 
of February 7, 1885, declared the entry (final certificate 719), made in 
the nameof Mary J. Woolley, illegal and held the same for cancellation. 

April 20, 1885, Messrs. Drummond and Bradford, attorneys, were 
given by your office sixty days within which to show cause why said 
final entry should not be canceled. On June 10, 1885, they filed the 
affidavit of Emeline M. Summers to the effect that her application as 
guardian of William L., Roan M., and Hattie C. Woolley was made 
through a misapprehension of the facts in the case; that she did not 
know that a certificate had been tssued and an additional homestead 
entry made in the name of Mary J. Woolley, one of the minor heirs of 
Andrew ©. Woolley, deceased; that she knew an application had been 
filed by Felix Woolley, guardian of said Mary J. Woolley, but had been 
informed that said claim had never been certified; that she and said 
Felix Woolley were informed by the county clerk, and so believed, that 
her wards, William L., Roan M., and Hattie C. Woolley were not en- 
titled to any portion of the additional entry, because they were the 
children of a wife of the soldier married after the war, and that Mary 
J. being the child of a former wife was alone entitled to make the ad- 
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ditional homestead entry; that for this reason the names of her said 
wards were not included in the first application; that she is now in- 
formed that an entry, final certificate-No. 719, has been made in the 
name of Mary J. Woolley; that she believes said entry was made in 
good faith and that its cancellation would cause innocent purchasers 
to snffer; that in view of these facts, and of the further fact that the 
purchase price originally agreed upon has been secured by said inno- 
cent purchaser and will be equally divided among all of the heirs, in- 
cluding her wards, she now asks tbat she be allowed to withdraw the 
application made by her as guardian, and that the entry of Mary J. 
Woolley be allowed to pass to patent. 

She also expresses her desire to revoke the power of attorney given 
by her as guardian of said minors to Theodore FEF. Barnes, to secure for 
them the right of additional entry, for the reason that said power was. 
executed under a misapprehension. 

Upon consideration of the facts above set out, your office by decision: 
of June 29, 1885, adhered to its previous decision holding the entry 
made inthe name of Mary J. Woolley for cancellation. It also declined 
to permit Mrs. Summers to withdraw the application made by her as. 
guardian of the three youngest of the four minor children herein named, 
and further declines to recognize the revocation by her of the power of 
attorney given to T. F. Barnes to prosecute her claim in behalf of said. | 
three minor children. a 

In my judgment this was error. An applicant for public land hve 
the right to any time withdraw his pending application and thus abate 
his claim. This is a matter within his own discretion, and I do not see 
that the authority to so exercise his discretion exists any the less in a 
guardian than in an applicant claiming for himself. 

The decision appealed from states that ‘* Mrs. Summers’ appointment 
as guardian was to conserve the rights of her wards and not to waste 
or relinquish thei,” and gives this as a reason for refusing to allow her 
to withdraw her application or revoke the power of attorney given in 
connection therewith. 

While the principle enunciated with reference to the purpose of the 
appointment of Mrs. Summers as guardian is without doubt correct, it 
by no means follows that ber withdrawal of the application filed in be- 
haif of her wards would operate adversely to their rights, or that it 
would in any degree tend toward a waste of that to which they as minor 
orphan children are entitled under the law. On the contrary, in view 
of the facts as presented by the record, her action indicates an inten- 
tion and effort on her part to conserve the rights of her wards. 

Besides, if she fails to act in good faith with said wards, that will be 
a matter for the consideration of the authority which appointed her 
guardian, and in the absence of anything on the face of the record 
tending to show fraud, it must be presumed that she has acted in good 
faith, as well as on her best judgment. 
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I find no reason for interfering with her discretion in offering to with- 
draw her claim as guardian. Having reached <his conclusion, I must 
also conclude that she has full authority to revoke the power of attorney 
given to T. F. Barnes, since the withdrawal of the claim removes all 
necessity for his further employment in the case, if it does not of itself 
work a revocation. It may be added that it does not appear that Mr. 
Barnes objects to the proposed revocation. 

The only remaining question is as to what is the proper course saith 
reference to the entry already made in the name of Mary J. Woolley, 
the oldest of the four minor children. It has been canceled by your 
office decision appealed from, but the local office was instructed in said 
decision to permit no entry or filing for the land embraced thereby until 
further advised on the subject. 

In view of the evident misapprehension under which the original ap- 
plication omitted to mention all the minor children and of the fact that 
an understanding appears to have been arrived at among the heirs by 
which ander the entry already made their respective rights will be pre- 
served, I do not see that there exists any necessity for the cancellation 
of said entry. 

To cancel the entry would work a hardship upon those who hold as 
assignees the land covered by the entry, for it appears it has passed by 
sale and purchase. Moreover, the object of the law is to pass title 
under any valid claim to the party or parties entitled by virtue of such 
claim; and in this case, sinveit now appears who the parties are, patent 
may, Il think, properly issue in the name of the minor orphan children 
of A. C. Woolley, deceased, though the entry in question was, through 
misapprehension, made in the name of but one of them. Under such 
a patent the rights of the several heirs will. if necessary, be protected 
by the courts, but as already indicated it does not seem at all probable 
that there will in this case be any occasion for an eppee! to the courts 
for the purpose named. 

Your office decision is reversed, and you will adjudicate the questions 
involved in accordance with the views herein expressed. 


COAL LAND ENTRY; PRACTICE. 
W. EF. HAWES BET AL. 


The qualification of each member of an association is an essential element in its right 
to make entry. 

After an appeal from a decision of the General Land Office has been filed and accepted — 
the case, without further action, must be forwarded to the Department for final 
disposition. 


Acting Secretary Muldrow to Commissioner Sparks, November 12, 1886. 
This record presents the appeal of W. F. Hawes, for himself and the 


Union Pacific Railway Company, and also as agent for Alfred R. King, 
Henry A. Tidd, Willis Mallory, and James Fisken, from the decision 
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of your office, dated July 29, 1884, holding for cancellation coal entry 

No. 1, of Sec. 8, T. 14 8., R. 87 W., nade June 6, 1833. by said King, 
Tidd, Mallory, and Fisken, at the Gunnison land office, in the State of 
Colorado. | | 

It is shown that Mallory and Fisken on December 7, 1882, filed their 
coal declaratory statement No. 204, upon the N.4 of said section, 
alleging possession November 1, 1852, and that King and Tidd filed 
their coal declaratory statement No. 205, upou the 8. 4 of said section, 
on the same day, alleging possession thereof on November 1, 1882, 
Your office decided, on July 29, 1884, that the value of the improvements 
on each tract is only $150; that the possession of the parties at date 
of entry is not shown nor alleged; that the agency of John Hopkins, 
who made the affidavit as to the character of said land, is not shown, 
nor is his affidavit corroborated as required by paragraphs 34 and 3D, 
ot circular approved July 31, 1882; that neither of the claimants made 
affidavit as required by caragrapl 32 of said circular; that the only 
authority for allowing an associ:ztion to enter 640 acres of coal land is. 
by section 2348 of the Revised Statutes; tbat by section 2350 of the 
Revised Statutes only one entry can be made under said section by the 
same person or association of persons, and no association of persons, 
any member of which shall have taken the benefit of sections 2347-8_9, 
R.8., either as an individual or as a member of auy other association, 
shall enter or hold any other lands under the provisions thereof; that, 
if said entry should be approved, Mallory and Fisken would acquire 
an interest in the 8.4 of said section, and that King and Tidd would 
each obtain a benefit of more than one filing, which is inhibited by the 
law and regulations of this Department. 

On September 22, 1884, counsel for said company, claiming to be the 
purchaser of said land from the parties who made the filings and entry, 
filed an application in your office, asking that said entry be corrected 
and that said parties be permitted to make entries of said land in ac- 
cordance with their several declaratory statements as filed in said local 
land office, and also that an investigation be ordered to ascertain the 
regularity and validity of said declaratory statements and the rights 
of the respective parties. 

On October 4, 1884, said Hawes filed in the local land office an appeal 
from said decision holding said entry for cancellation, and the same 
was transmitted to your office on October 9th ensuing. On October 28, 
1884, additional proof was filed in your office by counsel for said par- 
ties in support of said entry. Other papers were subsequently filed 
in support of said motion. On October 21, 1885, your office considered 
said application for: correction of said entry, and the papers filed in 
support thereof. The papers referred to are copies of two quit claim 
deeds from said declarants to said company, dated December 2, 1882, 
the consideration in each of said deed is two thousand dollars, and the 
grantors state in the deeds they intend to convey and assign to said 
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company “the right to purchase the above described coal land and 
complete the title to the same in the name of the parties of the first 
part,” and your office found that if the parties filing said declaratory 
statements had any rights in said land by reason of their alleged pos- 
session from November 1 to December 2, 1882, they were transferred 
to said company on said last named date, by said deeds; that the 
possession alleged in said declaratory statements was the possesion of © 
the compauy as against the declarants, and that all parties appear to 
have so regarded it, since the company proceeded to make private 
cash entry, under Section 2347 of the Revised Statutes, instead of per- 
fecting entry under Section 2348 of the Revised Statutes, and your 
office held that under the authority of the departmental decision in the 
case of Kerr et al. v. Utah Wyoming Improvement Company (2 L. D., 
727) said entry could not be allowed to pass to patent. 

I concur in the conclusion of your office that the record shows that 
said company is attempting to secure title to said section withour fur- 
nishing the proofs required by law, and the regulations of the Depart- 
ment. | 

The record shows that the attorneys for claimants eequeeted your 
office, on September 24, 1884, that, in view of their motion for a cor- 
rection of the error in making said entry, no action should be taken on - 
‘the appeal from said decision of your office, dated July 29, 1884, until 
said motion shall be disposed of. The appeal appears to have been 
filed in the local land office October 9, and received in your office October 
15, 1884, and the decision refusing the motion was rendered October 
21, 1885. 

It has been repeatedly held by this Department that when an appeal 
has been filed and accepted, the only action that can be taken by your 
office is to forward the case to this Department for final disposition. 
King v. Leitensdorfer (3 L. D., 110); Vannest v. St. P., M. & M. Ry. 
Co. (5 L. D., 205). 

A careful examination of the whole record*discloses no error in said 
decision, and it is considered and adjudged that the same be affirmed. 


MILITARY RESER VATION—NATIONAL CEMETERY. 
Fort CUSTER. 
Secretary Lamar to the Secretary of War, November 12, 1886. 


Referring to the letter of Acting Secretary Benet of the first instant, 
enclosing the papers relating to the proposed military reservation for 
the post of Fort Custer, the national cemetery on the site of Custer’s 
battlefield, and the limestone reservation, within the Crow Indian res- 
ervation in Montana Territory, inviting attention to the endorsement 
of the Lieutenant General of the Army, of the 25th ultimo, on letter 
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from this Department of the 9thof July last, and requesting to be advised 
whether the reconmendation therein, to declare a reservation of 36 
square miles. or six miles square, for Fort Custer, of which the center 
shall be the flag staff of the post, and a reservation of one square mile — 
for the national cemetery of Custer’s battlefield, will meet the approval 
of this Department, I have the honor to state that the letter with its | 
enclosures was referred to the Commissioner of Indian Affairs for ree 
port, a copy of which is transmitted herewith, bearing date the 11th 
instant, and signed by the Acting Uanimissiotior: 

Froth the report of Indian Agent Williamson, resident at the ene 
reservation, made to the Commissioner of Indian Affairs August 31st 
last, a copy of which is enclosed in the Acting Commissioner’s report 
herewith, it appears that about thirteen Indian families have received 
allotments of land within the limits of the proposed reduced reserva- 
tion for the post of Fort Custer, as designated in the endorsement of 
the Lieutenant General of the Army. 

With the distinct understanding that the order to be picnared by the 
War Department for the President’s signature, declaring this reserva- 
tion, shall provide that these thirteen families shall not be disturbed, 
but shall be allowed to remain where they are now located, and to re- 
tain their present. allotments of land, and be permitted tie free and 
unrestricted enjoyment thereof unless they shall voluntarily release or 
abandon the same, this Department will interpose no objection to the 
declaration of the reservation as stated by the Lieutenant General in 
his endorsemeut of the 25th ultimo. 

As to the limestone reservation, it may be declared or not, as your 
Department shall deem best; but [ am of opinion such a reservation 
should be made. 


PRACTICE—APPEAL—STAY OF PROCEEDINGS. 
LOOP v. VOORHEES ET AL. 


Pendiug appeal to the Department all proceedings should be stayed until nal action 
thereon. 


Secretary Lamar to Commissioner Sparks, November 13, 1886, 


I have considered the case of Daniel T, Loop v. Charles Hamilton and 
James W. Voorhees, involving the timber-culture entry of the latter, 
made March 20, 1882, at Mitchell, Dakota, for the NE. 4 of Sec. 11, T. 
111 N., R. 69 W., said case being before me on the appeal of Hamilton 
from the decision of your office of April 11, 1885. 

Approving of the conclusion arrived at in said decision, the same is 
hereby affirmed. 

Since the pendency of said appeal in this Department, you trans- 
mitted the record of the contest by Loop against said entry, from 
which it appears that a hearing was had in said contest on September 
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25, 1885, and judgment rendered in favor of contestant on the next day, 
all of which was during the pendency of the appeal in relation to the 
right of Loop to contest said entry. This was irregular. AJ] proceed- 
ings should have been stayed until the determination of the questions 
raised on appeal, but as no objection seems to have been made to such 
proceeding, the irregularity therein is not deemed sufficient to call for 
another hearing, and you will therefore adjudicate the case on the evi- 
dence and record as now before the Department. 


APPRAISEMENT OF LANDS—REPORT. 
Fort HAvyYs. 


In case of action under the second section of the actof July 5, 1884, the appraisers 
must take the oath of office, unite in the examination and appraisement of the 
land, and submit their joint or several reports as to the valine thereof. 


Secretary Lamar to Commissioner Sparks, November 13, 1886. 


I have received and considered your communication of the 27th ultimo, 
tranusinifting a report with accompanying papers, from two of the com- 
Missiovers appointed to appraise a portion of Fort Hays military reser- 
vation in Kansas, under the act of June 11, 1884 (23 Stat., 40), author- 
izing the sale thereof to the Ellis County, Kansas, Agricultural Society, 
and recommending the approval of the same. | 

The report is herewith returned without approval, for the reason that 
only two of the three commissioners appointed to make the appraise- 
ment seem to have united in the discharge of that duty; and for the 
further reason that the two who did assume to enter upon the discharge 
of the duty of their appointment, do not appear to have properly quali- 
fied themselves under the law. 

The act of June 11, 1884, authorizes the Secretary of the Interior to 
sell the lands in question to the Ellis County Agricultural Society, “ on 
such terms as he may designate, for not less than the appraised value 
thereof, such value to be ascertained as in the case of other sales of 
lands subject to appraisement. This land being part of a military res- 
ervation, and having been turned over to the Department of the In. 
terior by the War Department, commissioners to appraise its value pre- 
paratory to sale were appointed under the provisions of the 2nd Sec. 
of the Act of July 5, 1884 (23 Stat., 103), which provides that lands be- 
longing to military reservations turned over to this Department, before 
being sold shall be surveyed, and ‘‘be appraised by three competent 
and disinterested men to be appointed by him, and who shall, after 
having each been duly sworn to impartially and faithfully execute the 
trust reposed in them, appraise the said lands, subdivisions, and tracts, 
and each of them, and report their action to the Secretary of the In- 
terior for his action‘thereon.” The‘land®hadfalready been surveyed. 
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It thus appears, clearly, that all three of the appraisers must qual- 
ify by being sworn, and must all unite in the duty of examining and 
appraising the lands. It does not follow, however, that they must all 
unite in making a joint report, or that they must all agree in their judg- 
ment as to the value of the lands. There might be a majority and mi- 
nority report, as in many other cases. But they should act together 
in examining the lands and forming their opinion as to their value. 
Each one is entitled to the judgment of the other in the discharge of 
this duty. 

The papers accompanying your letter show that only two of the ap- 
praisers, Hays and Covingtou, proceeded to the lands to make an ex- 
amination and appraisement, while the third, Mr. Ely, remained away 
entirely. He afterwards wrote a letter eeplainia his absence, and 
objecting to the price at which the lands were appraised by the two. 
No evidence apnears in the report of the two appraisers that they were 
sworn before entering upon the discharge of their duties. This is a 
necessary pre-requisite, and in the absence of such qualification by the 
appraisers their work would be invalid. The report should state that 
the appraisers were duly sworn, and the oath taken by each, before an 
officer authorized to administer oaths, should be transmitted therewith. 

An appraiser has been appointed in the place of Mr. Ely, and his 
commission is transmitted herewith. 

You will instruct the appraisers to re-examine the lands and make an 
appraisement thereof in accordance with the suggestions herein, submit- 
ting their report through your office. 


——— 


HOMESTEAD ENTRY—CONTEST. 
GREER v. BROWN. 


Final proof not having been submitted, a contest is allowed, thongh not begun within 
seven years from the date of entry. 


Secretary ames to Commissioner Sparks, November 15, 1886. 


This record presents the case of J. H. Greer v. William E. Brown, on 
appeal by the former from the decision of your office. dated June 5, 
1885, dismissing his contest against the latter’s homestead entry No- 
0294, of the NE.4 of Sec. 14,T.958., R. 1 E., made November 12, 1877, 
at the Salt Lake land office, Utah Territory. 

It appears that on December 8, 1884, said Greer filed tn the local land 
office his affidavit of contest aga*nst said entry, alleging abandonment, 
change of residence, and failure to settle and cultivate said tract as re- 
quired by law. Due notice was made by publication, fixing Jannary 
10, 1885, for the hearing of said case. The hearing was duly held, the 
eptryman making default, and the contestant offered his testimony 
tending to show, among other things, that said Brown never resided 
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continuously on said tract, and that the present condition of the land 
is barren, grown up to woods, and without any improvements whatever. 

Upon the testimony submitted, the local land officers recommended 
the cancellation of said entry, and reported on March 12, 1885, that they 
had mailed notice of said decision to the entryman, informing him that 
thirty days were allowed for appeal; that in case he did not appeal, 
said decision would become final; that the time allowed for appeal had 
expired, and no appeal had been filed. On May 22, 1885, the local iand 
officers transmitted the application of said Brown to purchase said tract 
under the provisions of the second section of the act of June 15, 1880 (21 
Stat., 237), filed May 18, 1885, and rejected by them for the reason that 
‘contestant’s right of entry attaches when the judgment in his favor 
~ becomes final, either of the local officers or on appeal.” From this de- 
cision of the local land officers rejecting said application Brown ap- 
pealed, and alleged that he never received notice of the decision of the 
local land officers. 

Your office, on June 5, 1885, considered said neal and held that the 
decision of the local jand emer in holding said entry for cancellation 
was erroneous, for the reason that the entryman, according to the evi- 
dence presented by the contestant, complied with the requirements of 
the homestead law, and your office directed that Brown be allowed to 
perfect his entry, either by making final proof thereon, or, if he should 
so elect, he could purchase under said act. 
A careful examination of the record fails to sustain the conclusion of 
your office. The testimony offered shows that Brown‘ never complied 
with the homestead law as to residence, and although Brown avers that 
he did not get notice of the decision canceling his entry until after the 
expiration of the time allowed for appeal, yet he did not at any time 
file an appeal from said decision, nor did he allege that said decision 
was erroneons, or that he had complied with the requirements of the 
homestead law. On the contrary, Brown applied to make cash entry 
of said tract. | 
_ Although more than seven years had elapsed from the date of said 
entry prior to the initiation of said contest, yet the entryman had failed 
to make the final proof within the time required by law, and under the 
ruling of your office, in the case of Kincaid v. Jefferson, decided October 
4, 1884, (3 L. D., 136,) the entry was subject to contest. The applica- 
tion to purchase was made aiter the contestant had furnished the tes- 
timony upon which the local officers recommended the cancellation of 
said entry, and no appeal was taken from their decision, and the appli- 
cation therefore came too late. See Friese v, Hobson (4 L. D., 580). 

It appears that said application to purchase was returned to the local 
land officers by said decision of your office without any mention of the 
right of appeal, and they allowed the application and issued cash cer. 
tificate No. 2314 on July 3, 1885. It follows that said cash entry must be 
suspended, the entry of Brown cauceled, and if Mr. Greer shall duly 
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apply to enter said tract, his application should be allowed, and in that — 


event Brown’s cash entry should be canceled. The decision appealed 
from is modified accordingly. 


PRACTICE—TIMBER CULTURE CONTEST. 
GALLAGHER vw. TARBOX ET AL. 


A contest falling within the terms of the circular order of dismissal issued on the 
ruling in the Bundy case, and subsequently expressly held void from inception, 
was no bar to the reception of a second contest which should have been received 
and held for the final disposition of the former. 


Secretary Lamar to Commissioner Sparks, November 15, 1886. 


I have considered the case of Thomas Gallagher v. William H. Tar- 
box and Nelson Waldron, as presented by the appeal of the former from 
the decision of your office, dated August 20, 1883, sustaining the action 
of the district land officers of the Watertown office, Dakota Territory, 
rejecting his affidavit of contest against timber culture entry No. 2686 
of the SW. 1 of Sec. 34, T. 112, R. 56 W., made September 3, 1879, by 
said Tarbox. | 

The record shows that on February 16, 1882, Michael Todhunter filed 
his affidavit of contest against said eutry, alleging that the entryman 
had failed to break and cultivate said tract as required by the timber 


eculturelaw. Notice by publication was made, and the entryman failing ~ 


to appear, the contestant submitted his testimony tending to prove the 
truth of his allegations, The papers were transmitted to your office on 
December 27, 1882, as appears from your office letter dated August 20, 
1883. 

On. January 13, 1883, Gallagher filed his affidavit of contest against 
said entry, alleging failure to comply with the timber culture law, and, 
at the same time, filed his application to enter said tract under the tim- 
ber culture law. The register made the following indorsement upon 
said application: Rejected, case to Commissioner December 27, 1882, 
subject to appeal.” On January 25, 1883, Gallagher by his attorney 
appealed from the register’s decision rejecting bis contest affidavit and 
application to enter said tract, npon the ground that the prior contest 
was illegal from its inception, for the reason that the contestant failed 
t6 make application to enter said tract at the time he initiated his 
contest. 

On August 20, 1883, your office dismissed Todhunter’s contest, “on 
account of the contestant not having filed an application to enter the 
jJand as required under section 3 of the act of June 14, 1878,” aud af- 
firmed the activn of the register rejecting Gallagher’s application to 
contest. Todhunter did not appeal, and heis claiming no rights in this 
Case. 


\ 
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On February 4, 1884, the register reported that Gallagher was notified 
of the decision of your office adverse to him, and of his right of appeal, 
that the time allowed for appeal has expired, and no appeal has been 
filed in the local land office. 

On September 5, 1883, said Waldron filed his affidavit of contest 
against said entry, with an application to enter said tract, alleging fail- 
ure to comply with the requirements of the timber culture law as to 
breaking, cultivation and planting. Notice was made by publication 
and November 14, 1883, was set for the hearing of the case. The entry- 
man did not appear, but the contestant offered his testimony in support 
of his allegations, and the local officers held that said entry was for- 
feited and should be canceled. 

On April 23, 1884, Gallagher by his attorney filed two affidavits, al- 
leging that he never received any notice whatever of the decision of 
your office rejecting his application to contest said entry, and asked 
that the saine be re-opened. On October 13, 1884, in response to your 
office letter of October 1, same year, the receiver reported that the rec- 
ords of the local Jand office “‘do not show the address of Thomas Gal- 
lagher, nor his attorneys, at the time of your decision dismissing his 
appeal from the action of the local office in rejecting his application te 
contest timber culture entry 2686 of Wm. H. Tarbox,” aud that by a 
mistake of their clerk notice of said decision was sent to the wrong 
attorneys by letter, dated August 28, 1883. 

On January 15, 1885, your office, reviewing the proceedings hereto- 
fore had in the case, dineoted the local officers to allow Gallagher sixty 
days from notice hereof to appeal, and that he must serve notice of the 
same upon the adverse contestant Waldron. Gallagher filed his ap- 
peal in the local land office, with the acceptance of service, dated Feb- 
ruary 4th, same year, by the attorney of said Waldron. | 

The grounds of error alleged are: 

(1) That Todhunter’s contest was illegal in its inception : 

- (2) That the pendency of an illegal contest is no bar to the initiation 
of a legal contest. 

No answer has been made or brief filed by the adverse contestant 
Waldron. 

The record fails to show just what action was taken by the local offi- 
cers upon Todhunter’s contest, except that the papers were transmitted 
to your office, by letter dated December 27,1882. It also appears that 
seven days prior to the transmission of the papers in Todhunter’s con- 
test, your office issued a circular to the registers and receivers, approved 
by the Secretary of the Interior, directing the dismissal of all contests 
similar to that of Todhunter’s, This was twenty-four days prior to the 
application of Gallagher to contest said entry, and, besides, your office 
expressly ruled that Todhunter’s contest was illegal in its inception, 
and said decision became tinal by failure of the contestant to appeal. 
Todhlunter’s contest having been found to be illegal, was no bar to the 
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receipt of the application of Gallagher to contest. Tripp e¢ al. v. Stew- 
art (20. L. L., 707). It should have been received, and when the judg- 
ment of your office, that the prior contest was illegal in its inception, 
had become final, Gallagher should have been allowed to proceed with 
his contest. Durkee v. Teets (4 L. D., 99); Melcher v. Clark (ibid., 504); 
Churchill v. Seeley (¢bidem, 589). 

It is clear that Gallagher could not be deprived of his rights by the- 
failure of the local land officers to notify him of the decision of your 
office. Since Waldron filed his affidavit of contest long prior to the 
expiration of the time within which Gallagher hai tne right of appeal, 
his rights must be held subject to those of Gallagher, who should be 
allowed to proceed with his contest, and in the meantime action upon 
the contest proceedings of Waldron will be suspended. You will there- 
fore direct the local land officers to advise Gallagher that he will be 
allowed to proceed with his contest within a reasonable time (say ninety 
days), and submit testimony in support of his allegations. 

The decision appealed from is modified accordingly. 


TIMBER CULTURE ENTRY—FINAL PROOF. 
GEORGE STEARLE. 


Whether the final proof be submitted on an entry made under the act of 1874, or one 
of the subsequent acts, it must be specific with respect to the planting, cultiva- 
tion, and growth of timber trees. . 


The written notice to a losing party should include a copy of the adverse decision. 
Acting Secretary Muldrow to Comnussioner Sparks, November 15, 1886. 


This record presents the appeal of George Stearle from the decision 
of your office, dated October 1, 1885, affirming the action of the local 
land office suspending his final proof on timber culture entry No. 781 of 
the W. 4 of SH. 4 of Sec. 22, T.9 N., R. 13 W., made August 22, 1874, at 
the Grand Island land oflice, in the State of Nebraska. 

It appears that the entryman offered his final proof made before the 
clerk (ex officio) of the county court in said State, and the same was 
suspended by the local land officers, because the name of the entryman 
was spelled in a different manner in the proof from that in the entry 
papers, also for the reason that the proof failed, in answer to printed 
questions Nos. 3, 4, 5 and 6, to state how the witness knows the num- 
ber of acres planted each year, or how he measnred the ground, and 
also fails to state fully in answer to question No. 9 the number of trees. 
growing upon each acre, and the means of knowledge by which the wit- 
ness answers said questions. The local land officers also found that 
one of the witnesses had no knowledge of the claimant, or of the land 
at the time said entry was made, nor for several years subsequently, 
and that neither of the witnesses states in what manner their knowledge 
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was obtained as to the number of acres cultivated, or the size and num- 
ber of trees planted thereon. | 

Upon appeal, your office affirmed the action of the local land officers, 
and held that each witness should know the claim from date of entry, 
and if no such witness can be procured, then the claimant should make 
an affidavit to that effect. 

The claimant appeals, and insists that ‘the decision was contrary to 
jaw.” In the argument of counsel it is strenuously contended that the 
register erred in not giving counsel a copy of the decision of your of- 
fice, instead of stating the effect of it, and that since said entry was 


made under the timber culture act of March 13, 1874 (18 Stat., 21), 
under the circular of instructions issued February 1, 1882 (1 L. D., 28), 


a claimant who made entry under said act of 1874 is not required to 
show the manner of planting the trees, and if he shows himself quali- 
fied, that the proper number of trees were planted, and cultivated for 
the required length of time, and that at the time of offering final proof 
the trees are of ordinary size and thrift, the claimant has complied with 
the requirements of the timber culture law. 

Section 7 of the act of 1878 (supra) provides ‘‘that parties who have 
already made entries under the acts approved March 3, 1873, and 
March 13, 1874, of which this is amendatory, shall be permitted to com- 
plete the same upon full compliance with the provision of this act; that 
is, they shall, at the time of making their final proof, have had under 
cultivation, as required by this act, an amount of timber sufficient to 
make the number of acres required by this act.” 

The circular of February 1, 1882, (supra,) states that, “Section 7 of 
the act (June 14, 1878,) defines the meaning of the term ‘fall compliance,’ 
as used in that section. Itis that the parties shall show that they have 
under cultivation, as required by the act, an amount of timber suffi- 
cient to make the number of acres required therein; that at the time 
of making final entry the required uumber of living and thrifty trees 
are growing on the land.” 

It is further stated in said circular that in making proof under the 
act of 1878, it is not necessary that the manner of planting under that 
act should be shown to have been followed by parties making entry 
under said prior acts, but thatif there have not been eight years of 
cultivation, or if there are not the requisite number of living, thrifty 
trees growing on the land at the expiration of eight years from date of 
entry, then final proof can not be made until these requisites shall have 
been complied with, and the local land officers are required to carefully 
examine the evidence when final proof is offered, and if they find the 
same sufficient, they will issue the final certificate upon payment of the 
final commissions allowed by law. 

The general circular issued March 1, 1884, continues in force the pro- 
visions of said circular of February 1, 1882, and prescribes the forms to 
be used (see pages 31, 93, and 94). 
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It is clear that the claimant failed to comply with the requirements 

of suid circulars, and the local land officers very properly suspended 
said proof. It has been repeatedly held by this Department that the 
claimant is entitled to notice in writing of an adverse decision, either 
by. the local land officers or by your office. Rule of Practice No. 17 (4 
L. D., 39); Ballard v. McKinney (1 L. D., 483); Elliott v. Noel (4 L. D.,. 
73); Churchill v. Seeley et al. (Ibid., 589). a 

It is not enough that the local land officers inform the losing party 
of the effect of the decision adverse to him, he should be furnished with 
a copy of the decision, in order that he may fully understand the same 
and appeal therefrom, if he so desires. In the case at bar, however, it 
is considered that the claimant has not furnished proof sufficiently ex- 
plicit, and the decision of your office and the local land office suspend- 
ing the same is accordingly affirmed. 


PRACTICHE—APPEAL—CERTIORARIL. 
CASSIDY v. AREY. 


A review of the Commissioner’s action cannot be secured by certiorari when the right 
of appeal is lost through failure to file in time. 


Adiieg Secretary Muldrow to Commisstoner Sparks, November 15, 1886. 


In the case of David W. Cassidy v. Irene H. W. Arey, involving the 
SH. 4+ of Sec. 18, T. 108 N., R. 47 W., Mitchell, Dakota Territory, your 
office on the 17th of March last rendered a decision adverse to Mrs. 
Arey, and held for cancellation her cash entry No. 6649 embracing the 
tract specified. 

It appears from the records that the time in which an appeal from 
the decision could have been filed expired June 6th following. No ap- 
peal then having been filed, said cash entry was thereupon canceled. 
On the 13th of August last an appeal was filed on behalf of Mrs. Arey, 
but your office refused to accept it, because not filed within the time 
prescribed by the rules of practice. Thereupon was filed an applica- 
tion for certiorari under the rules, and the same has been very fully 
considered by me. 

The motion alleges that great hardship is imposed upon Mrs. Arey 
by your said decision of March 17th last, while at the same time ad- 
mitting that her legal rights in the premises were lost by failure to ap- 
peal as above stated. But it is urged that the case is one in which the 
supervisory power of the Secretary of the Interior should be exercised 
. as provided in Rule 114. 

Lam unable to see the force of this contention. Whatever rights 
Mrs. Arey might have had in the land in controversy were lost by her 
failure to appeal from the said decision holding her entry for cancella- 
tion. It isa rule in this Department, grown into use because it is 
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reasonable and because it subserves the public interests and is for the 
good of the practice, that certiorari will not lie where the appeal was 
properly denied because not filed in time. Chicago, Milwaukee & St. 
Paul R, BR. Co. (2 B. L. P., 324). And further it has been lately ruled 
here that where the rules of practice are not in conflict with the law, 
and have prescribed a plain and adequate course of procedure, they 
are to be followed; that in such cases there is no occasion for invoking 
the supervisory power of the Secretary of the Interior; and that it will 
not then be exercised. Stevens v. Robinson (5 L. D., 111). 
Said application is therefore denied. 


IOWA SWAMP LANDS, 
HARDIN COUNTY. 


In adjusting claims for swamp indemnity, the Commissioner of the General Land Office 
is authorized to order re-examinations in the field of the land for which indemnity 
is claimed. 


Secretary Lamar to Commissioner Sparks, November 15, 1886. 


On the 10th of September last, Hon. D. B. Henderson, of Iowa, ad- 
dressed to this Department a communication, inclosing letters from J. 
Q. Rathbone, Auditor of Hardin County, Iowa, and Isaac R. Hitt, 
agent, respectively, relative to certain claims for swamp land indemnity 
under the provisions of acts of Congress of September 28, 1850 (9 Stat., 
519), and March 2, 1855 (10 Stat., 634). These letters were called out 
by a communication, dated August 23, 1886, from your office to Mr. 
Rathbone, in which he was advised that certain lands on account of 
whicb indemnity is claimed “must be re-examined by special agent 
before the account can be satisfactorily made up, which examination 
will be made at the earliest practicable day.” The communications 
from the parties herein mentioned constitute a protest against the pro- 
posed action of your office as indicated in the quotation above made 
from your office letter of the 23d of Angust last, and ask of me a re- 
view and reversal of that decision ou the ground, substantially, that 
the law has been complied with jn the examination and report already 
made, and that there is no warrant of law in forcing a settlement upon 
the basis of a re-examination. The matter was referred to your office 
for report, and in response to the reference I have before me your report, 
dated October 20th ultimo. 

Said report, after reference to the provisions of the act of 1850 grant- 
ing swamp lands, and to the act of 1855 providing for indemnity for 
lands granted by the act of 1850, but subsequently sold or otherwise 
disposed of, proceeds to discuss the claim covered by this protest. It 


er 
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states that the report of the special agent of your office, who made an 
examination in the field of the lauds for which indemnity is claimed, 
together with the testimony taken in his presence as to the character 
of the lands, aud submitted by the county of Hardin, the grantee of 
the State of Iowa, reached your office in March last. It further states 
that ‘It was found that a large percentage of the lands is shown by 
the field notes not to be swamp or overflowed ‘within the true intent 
and meaning’ of the grant of 1855, and in view of this it was deemed 
best for the interests of the government to have the lands covered by 
all pending claims of this class re-examined in the field by new agents,” 

You state that where re-examinations have been made the result has 
been a great saving to the government. The contention of protestants 
that there is no authority of law for ordering a re-examination in these 
eases can not, in my judgment, be maintained. The evidence already 
presented as to the claim under consideration certainly does not bind 
your office or the Department to a final adjudication in case said evi- 
dence is not deemed satisfactory or sufficient for that purpose. To hold 
that it does would be contrary to reason and would, in effect, lead to 
the final adjudication, certification and passing of rights and titles in 
violation of the law, which, as to claims of the class here in question, 
requires “‘ due proof before the Commissioner of the General Land Of. 
fice.” Who is to be the judge as to whether the evidence constitutes 
due proof? Manifestly the Commissioner of the General Land Office, 
who is to pass upon the proof, and whose action thereon is Babee! to 
approval by the Secretary of the Interior. 

The Department recently had before it in the case of certain swamp 
land claims in the State of Oregon (5 L. D., 31), questions kindred 
to that here involved. In that case I took pecanion to use the follow- 
ing language relative to lands granted by the swamp-land act: ‘‘While 
the Department has adopted general methods for designating such 
lands, the Secretary is not restricted to any plan, but may adopt and 
employ such agencies as may in his judgment satisfactorily determine 
what lands are of the character granted by the act.” If the method of 
ascertaining the character of the land may be changed at any time in 
order to reach a satisfactory determination, and thus meet the require- 
ments of the law, I see no reason why a method in vogue may not be 
employed to its fullest extent, even to further examination in the field, 
as proposed iu this case, if that is deemed necessary. As stated by you, 
the law does not limit the scope of the inquiry; neither does it pre- 
scribe the manner in which it shall be prosecuted. 

Concurring in the views expressed in your report, and finding noth- 
ing which would justify my interference with your discretion in-the 
matter, J must decline to accede to the request contained in the protest 
before me. 
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HOMESTEAD CONTEST—ABANDONMENT. 
Hour v. GILBERT. 


Abandonment is not established by evidence showing frequent and protracted ab- 
sences following entry, where the entryman had, prior to entry, resided upon and 
improved the land for a term of six years under contract with a railroad company 
for whose benefit the land was then withdrawn. 


Secretary Lamar to Commissioner Sparks, November 15, 1886. 


I have considered the case of Milton Houf v. John R. Gilbert, as pre- 
sented by the appeal of the latter from the decision of your office, dated 
May 21, 1885, holding for cancellation his homestead entry No. 2213 of 
the SW. 4 of Sec. 21, 7.6 8., R. 8 W., made August 1, 1883, at the 
Helena ljand office, Montana Territory. 

The record shows that said tract was within the limits of the with- 
drawal for the benefit of the Northern Pacific Railroad Company, upon 
the filiny of its map of general route April 22, 1872, that Gilbert settled 
upon said tract in 1876, made valuable improvements upon the same, 
and continued to reside thereon with his family until July, 1882, under 
a contract of purchase from said company. On Angust 1, 1483, said 
land was restored to the public domain, and on that day said Gilbert 
made said homestead entry, his affidavit having been executed before 
an officer of the county in which said tract is situated. 

On March 15, 1884, Honf filed his affidavit of contest against said 
entry, alleging that said Gilbert had wholly abandoned said tract; that 
he has not resided thereon for more than six months since making said 
entry, and that Gilbert has not resided on said land with his family 
since he made his homestead entry on August 1, 1883. On March 20, 
1884, notice issu‘d, summoning said Gilbert to appear at the local land 
office on April 30th ensuing, and answer the charge “ that he has wholly 
abandoned said land for more than six months last past.” The testi- 
mony was taken before an officer in the county where the land was 
situated, and that of the claimant tends to show that said Gilbert 
settled upon said land in 1876, and made improvements of the value of 
more than two thousand dollars; that he lived upon the land continu- 
ously with his family from 1876 until 1882; that his leg was broken in 
1880 and he was unable to do manual labor in consequence thereof; 
that in 1882 he sought and obtained employment as superintendent of 
the Helena Mining and Reduction Company, some seventy miles away 3 
that he removed his family to the place where he was engaged as a 
superintendent; that his wife was sick and unable to come back to said 
Jand until April, 1884, and that the claimant was on the land at the 
time of making said entry, and that his absence was only temporary... 
The testimony of contestant tends to prove that said Gilbert has not 
resided upon said Jand with bis family since the date of his entry and 
prior to the initiation of the contest. 
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Upon the evidence submitted the local land officers held that it was 
not competent to consider the acts done by the claimant on said tract 
prior to the date of said entry, for the reason that prior to that time he 
could not acquire any right to said tract as against the United States; 
that since the date of his entry Gilbert has not resided upon said tract, 
and that his entry should be canceled. On appeal, your office concurred 
with the opinion of the local land officers that the acts of the entryman 
prior to the date of the entry ought not to be considered; that the evi- 
dence showed that the entryman had not acted in good faith, and that 
his said entry should be held for can“ellation. 

It is insisted by the appellant that said decision is erroneous in hold- 
ing— 

(1) That the testimony relative to improvements made upon the tract. 
during its withdrawal should not be considered as material; 

(2) In holding that Gilbert did not act in good faith; and 
' (8) In not dismissing said contest. 

While it is true that the entryman could acquire no rights as against 
the United States by virtue of his acts done prior to the date of said 
entry yet it does not follow that upon ‘a charge of abandonment, such 
acts showing residence and valuable improvement upon the land are not 
proper subjects of inguiry. | 

This Department held in the case of Geer v. Farrington (4 L. D., 410), 
that as between settlers upon tracts covered by an uncanceled entry 
priority of settlement may be properly considered. It has been re- 
peatedly held by the courts and this Department that it is immaterial 
whether the settler purchases improvements already upon the land or 
caused the same to be made after settlement. Timmons v. Gleason (2. 
C.LL., 551); Pruitt v. Chadbourne (3 L. D., 100); Kurtz v. Holt (4 L. 
D., 56); Lansdale ». Daniels (10 Otto, 113). 

It will be observed that Gilbert was not a trespasser upon said land 
- prior to the withdrawal. Peterson v. Kitchen (2 C. L. L., 552). His. 
valuable improvements were made while he had a contract of purchase 
with said company, he had lived with his family on the land continu-— 
ously for a longer time than was necessary to acquire title if said tract 
had been relieved from the withdrawal, and at the date of the hearing 
his family was living upon the land. 

It is strenuously insisted by counsel for the contestant that said Gil- 
bert committed perjury when he made said homestead affidavit, for the 
reason that at that time his'‘family was not living on theland. But it 
has been repeatedly held by the Department that residence is estab- 
lished from the moment the settler goes upon the land with the intention 
in good faith of making his home there to the exclusion of one else- 
where. Humble v. MceMurtrie (2 L. D., 161); Grimshaw v. Taylor (4 L. 
D., 330). If Gilbert was on the land when he made said affidavit, and 
had the bona fide intention of continuing his home there, then in con- 
templation of law his residence was on said tract, and no perjury would 
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be committed if his family was temporarily absent. It is shown by the 
affidavit of a physician and by other testimony that the wife of said 
Gilbert returned to the land as soon as she was able, and although the 
testimony shows that Gilbert went to the land only three or four times 
prior to the initiation of said contest, it does not sufficiently appear from 
a careful examination of the whole record that be in fact intended to or 
did abandon said tract. 

It follows from the foregoing that said decision is erroneous and must 
be reversed. | 


TIMBER DEPREDATIONS—SETTLEMENT OF CLAIMS. 


A claim of the government arising from timber depredations is for an unascertained 
amount which the Seeretary of the Interior may properly find and deterniine, 
and effect settlement for with the trespasser by receiving payment in full. 

The amount of such a claim having been duly ascertained and fixed, there is no au- 
thority in the Department to compromise the same by receiving in paymeut there- 
for a less sum than the amount found to be due. 


Secretary Lamar to the Secretary of the Treasury, November 15, 1886. 


I amin receipt of a communication from the Solicitor of the Treasury 
of May 13, 1886, relating to the question of the authority of this Depart- 
ment to compromise aud settle timber depredation cases, referring to 
the opinion of the Attorney General, submitted Jauuary 8, 1880, upon 
this subject. 

In his communication (with reference to this opinion) the Solicitor of © 
the Treasery says: ‘I am informed that since the date of this letter 
from the Attorney General, a copy of which was furnished your Depart- 
ment about the time it was received, all applications for compromise of 
claims in favor of the United States arising from trespasses have been 
considered and disposed of as provided for in Section 3469, R. 5S.” (ex- 
cepting certain cases therein referred to). Then referring to the regu- 
lations issued by the Commissioner of the General Land Office, author- 
izing special agents to receive and cousider propositions to settle claims 
in favor of the United States arising from trespass, where the same 
were not wilfully committed, says: ‘1 know of no authority by which 
an executive officer can compromise and settle a claim in favor of the 
United States, except that conferred by Sections 295, 409, 3229 and 3469, 
Revised Statutes.” He brings the subject to my attention with a view 
of securing some uniform action. To this end I submitted the commu- 
nication to the Commissioner of the General Land Office for report, 
which is now before me, a copy of which I also transmit herewith. 

The Commissioner of the General Land Office, doubting the authority 
of that office or of this Department to settle and compromise such cases, 
recommends that the practice heretofore followed of entertaining prop- 
ositions in that office, and this Department for settlement of timber 
trespasses be discontinued. 
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While I coneur fully in the opinion of the Solicitor of the Treasury 
that there is no authority by which an executive officer can compromise 
a claim in favor of the United States, except that conferred by section 
3469, I do not consider said section as a restriction upon the authority © 
of any executive officer to settle a claim in favor of the United States 
where such settlement is not the result of a compromise, but a settle- 
ment in full payment of the entire amount due the government on such 
claim, and where such settlement is made by the Department having 
control and jurisdiction of the subject matter. 

The authority conferred by Section 3469 is alone necessary to be con- 
sidered in theinvestigation of this subject. That section provides that, 
‘¢ Upon a report by a district attorney, or any special attorney or agent 
having charge of any claim in favor of the United States, showing in 
detail the condition of such claim, and the terms upon which the same 
may be compromised, and recommending that it be compromised upon 
the terms so offered, and upon the recommendation of the Solicitor of 
the Treasury, the Secretary of the Treasury is authorized to compromise 
such claim accordingly. But the provision of this section shall not 
apply to any claim arising under the postal laws.” 

After a careful consideration of the question of authority of an exec- 
utive officer to compromise a claim in favor of the United States, except 
as provided for by the section above quoted, and of the character of 
claims arising from timber depredations and the authority to settle 
the same as exercised by this Department, I have been nnable to con- 
‘ eur with the views of the Solicitor of the Treasury, or the recommend- 
ation of the Commissioner of the General Land Office, that no proposi- 
tion for the settlement of timber depredation claims should in the future 
be entertained by this Department, or that the settlement of such claims 
effected through it is the exercise of a doubtful authority. 

It seems to me apparent that the difference of opinion as to the au- 
thority of this Department to settle timber depredation claims arises 
from the use of the words “* compromise” and “ settlement” in the same 
sense, or else the impression must prevail that the settlement of such 
claim, as now authorized and executed by this Department, is a settle- 
ment made upon a compromise of a specific amount found to be due. 

Speaking of the regulations issued by the Commissioner and ad- 
dressed to special agents, the Solicitor of the Treasury says, that such 
regulations “contemplate that they may receive and consider proposi- 
tions to settle claims in favor of the United States arising from trespass 
where the same were not wilfully committed,” and adds “I know of no 
authority by which an executive officer can compromise and settle a 
claim in favor of the United States except that conferred by Sections 295, 
409, 3229, and 3469, R. 8.” If it is intended by this that no authority 
exists in this Department to settle a claim upon a compromise of the 
amount found to be due, I concur in that view; but if it is intended 
that thereis no authority in this Department to ascertain and determine 
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what amount is due, and to settle such claim by Reconyile' the full 
amount so found to be due, I do not concur. 

A compromise implies a mutual concession, or an agreement to receive 
in payment a less sum than the amount found to be due; and it is in 
this sense that the term is employed in Sec. 3469. I do not understand 
that the settlement of such claims as authorized by this Department is 
a settlement of that character. 

The general power and authority conferred upon this Department 
respecting public lands includes the duty and authority to protect from 
depredation the timber thereon, and to seize what is cut and taken 
away from them wherever it may be found. It follows that in the ex- 
ercise of that power and duty this Department has full authority to 
ascertain and determine under the law the extent of such depredation, 
the value of the timber cut and destroyed, the character of the trespass, 
and when the amount of the claim has been ascertained, to receive pay- 
ment of the full amount of such claim in satisfaction thereof. Wells 
_». Nichols (104 U.8., 447); Wooden Ware Company v. United States 
(106 U. 8., 432). 

In the execution of this power and duty, special agents have been 
appointed, who are directed to investigate and report upon all cases of 
timber trespass, and to receive propositions for settlement of the same. 
The instructions issued to special agents require the trespasser to 
submit with his proposition for settlement a sworn statement showing 
the character of the trespass, the amount of the timber, its value when 
standing in the tree, when felled and cut into logs, when delivered at 
the landing, when delivered at the mill, when manufactured into lum- 
ber, and its value in its position and condition when purchased by the 
party in whose possession it was found. 

In respect to the character of the trespass, the Supreme Court, in the 
case of Wooden-ware Company v. The United States, supra, have an- 
nounced certain rules which have been embraced in the instructions to 
special agents. Under the sworn statement so furnished, and the rules 
adopted for their guidance, the special agents investigate and report 
upon the claim, by which means the amount due the government is 
officially ascertained and determined. <A claim due the government 
arising from timber depredations is a claim for an unascertained amount, 
which the Secretary of the Interior, through the officers and agents of 
this Department, finds and determines. A settlement made with the 
trespasser by receiving payment of the amount so found to be due is 
in no sense a compromise, but payment in full of the claim due to the 
government; and I can see no reason for invoking the action of the ju- 
dicial department to ascertain and determine that which the executive 
department in the scope of its authority has already determined, or to 
enforce paymeut by suit when the trespasser offers to discharge his lia- 
bility without suit. 
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The special agents‘may report the character of the trespass, the 
amount and the value, or either of these facts, different from that 
shown by the sworn statement of the trespasser. As for instance, the 
trespasser may claim that he is an innocent purchaser from an uninten- 
tional trespasser, and may offer to pay the value of the timber at the 
time when taken. The special agent may report that the trespass was 
willful, of which the purchaser had notice, and may recommend settle- 
ment at the full value of the property at the time and place of demand. 
Upon further investigation by the special agent, or upon examination by 
the Commissioner or the Secretary, it may be determined that the pur- 
chase was made without notice of wrong, but from a willful trespasser, 
and that the timber should be settled for at the value of the property 
at the time of purchase, to which the trespasser may agree and settle. 
While the amount paid may be greater than the amount originally 
offered, and less than the amount originally reported by the govern- 
ment officials, if is not a compromise of the claim, but a determination 
from the facts of the case of the amount due the government. 

If after that amount has been ascertained, the trespasser either de- 
elines to pay, or is unable to pay it, but offers a less amount, there is 
no authority in this Department to compromise the claim, but the fu- 
ture control of the case should be left with the Department of Justice. 

This question was incidentally passed upon by the Solicitor General, 
acting as Attorney General, in his letter of August 23d last, addressed 
to this Department, relative to the seizure of timber taken from the 
publie lands, from which I infer that the Department of Justice con- 
curs in the view herein expressed; but as this question was not directly 
involved in the matter referred to, I do not feel at liberty to claim it as 
authority for this opinion. 

Being satisfied that this Department not only has authority, but that 
itis its duty to take jurisdiction of and to settle all such cases in the 
mauner herein stated, I have for this reason so fully presented the mat- 
ter for your consideration, with the request that if you should not 
agree in this opinion you will concur in submitting the matter to the 
Attorney General for his opinion thereon. 


AGRICULTURAL COLLEGE LANDS—RES JUDICATA. 
STATE OF KANSAS. 


Final adjudications of the Department will not Le disturbed on the mere allegation 
of error in construing the law. 


Secretary Lamar to Commissioner Sparks, October 25, 1886. 


~The act of July 2, 1862 (12 Stat., 503) granted to the several States 
which would provide colleges for the benefit of agriculture and the 
mechanic arts a quantity of land to be apportioned to each State, equal 
to thirty thousand acres, for each senator and representative in Con- 
gress to which the States were respectively entitled by the apportion- 
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ment under the census of 1860. The act further provided: “ Sec. 5~ 
‘¢Hifth. When lands shall be selected from those which have been 
‘raised to double the minimam price, in consequence of railroad grants, 
‘‘they shall be computed to the States at the maximuin price and the 
“ number of acres proportionally diminished.” Under the provision of 
said act, on November 3, 1864, the State of Kansas selected the lands 
in controversy herein, embraced in “ List 3.” 

7,682.92 acres, so selected, were within even numbered sections, and 
fell within the limits of a withdrawal for the benefit of the Leavenworth, 
Pawnee and Western Railroad, made July 17, 1862, were held to be 
double minimum lands, and were certified to the State on October 16, 
1865, as in satisfaction of double their area. 

In March, 1880, Hon. 8. J. Crawford, as attorney for the State of 
Kansas, addressed a communication to the Secretary of the Interior, 
claiming that the lands certified to the State as double minimum were 
not legally double minimum, and that the State was entitled to select 
an additional amount of lands equal to the amount so certified. This 
claim of the State was denied by your office January 17, 1881, it being 
held that under the provisions of the act of March 3, 1853 (10 Stat., 
244), the even sections within the limits of the withdrawal of July 17, 
1862, were properly rated at the double minimum price. The case ‘ane 
beibre this Department, on appeal, and on May 13, 1881, the judgment 
of your office was affirmed. Motion for review was filed, the questions 
involved were submitted to the Attorney General, and dint officer, on 
June 17, 1881, held that the State of Kansas “‘has now no farther lain 
to ands under this act of July 2, 1862.” 

Thus the matter rested until J une 1, 1885, when the attorney for the 
State filedin this Department an application for review of said decision 
of May 13, 1881, alleging certain errors in construction of the law gov- 
erning the case. This application was referred to your office in the 
usual course of business for “* examination and recommendation.” By 
letter of June 26, 1886, your office reported all the facts in the case, and 
recommended that said State be allowed to select 7,686.47 additional 
acres under said act. | 

I am unable to concur in such recommendation. All the questions 
now arising in this case were fully presented to your office and to this 
Department in 1881, and received carefal attention in both tribunals, 
In addition, the questions involved were submitted to the Attorney 
General, and that officer, in an elaborate opinion, concurred in the views 
of this Department. The decision rendered May 13, 1881, remained 
unquestioned for four years, and now, after that interval, the issues 
therein raised are presented anew, on the mere allegation of error in 
construing the law. To open the case now, on such showing, would be 
to invite the re-examination by this Department of all questions decided 
during that time, in which errors of law might be alleged. Such an 
undertaking cannot be assumed. It is entirely opposed to the practice 
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of courts and of this Department. I must therefore decline to re-exam- 
ine the questions involved, as here presented, and the application is 
. accordingly denied. 


——Seos 
~~ 


ACCOUNTS—LOCAL OFFICE, 
CIRCULAR. 
— Commissioner Sparks to receivers of public moneys, November 6, 1886. — 


In order to secure uniformity in the preparation of your accounts rel- 
ative to moneys received for reducing testimony to writing, and for 
clerical services rendered in contest cases, under the act of August 4, 
1886, the following method will be observed: 

You will credit the United States in your aczounts as receiver with 
the gross amount of all fees received for reducing testimony to writing, 
except such sunis as are paid by you for clerk hire in contest cases, 
which sums must be deducted from the gross proceeds received, and ~ 
should not be included in the amounts so credited. You will also debit 
the United States with your deposits of such receipts exclusive of the 
amounts for clerk hire referred to above. In the special disbursing 
accounts for clerical service in reducing testimony in contest cases, you 
will credit the United States with the amounts of the deposits made by 
contestants and that were necessary to pay for clerk hire, in reducing 
such testimony, and will debit the United States with disbursements for 
that service, supporting the account with sworn statements and proper 
vouchers. This account should exactly balance. 

The excess of receipts from fees over the expenses of clerical service 
must be reported in your receiver’s weekly statements, monthly fee 
statements and in your quarterly and monthly accounts-current. 

You will also report in detai] on your receiver’s monthly statements, 
form 4-146, all receipts for reducing testimony to writing, and also enter 
on the same the expenses incurred for clerical service. 

Approved : 

L, Q. C. LAMAR, 
Secretary. 


PRACTICE—FAILURE TO APPEAL FROM LOCAL OFFICE. 
MoRRISON v. McKISSICK. 


Under Rule 48 of Practice failure to appeal may be conclusive as to the rights of the 
parties, but will not preclude the Commissioner of the General Land Office from 
reviewing the decision of the local office. 


Secretary Lamar to Commissioner Sparks, November 18, 1886. 


Charles McKissick made homestead entry of the W. $ of NW. 4, the 
NE. 4 of NW. 4, and the NW. 4 of the NE. 4 of Sec. 30, T. 133 N., RB. 
48 W., Fargo, Dakota, September 23, 1881, and commuted the same to 
cash entry October 7, 1882. 
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November 9 following, John Morrison filed an affidavit of contest, 
alleging first, “that McKissick has not resided continuously on the 
land, but has abandoned it for more than six months; second, that his 
family have never resided on the place;” and third, that notice of final 
proof was not published in a paper nearest the land. This affidavit 
of contest was transmitted to your office under Rules of Practice 6 and 
7, upon which a hearing was ordered. | 

By agreement of parties testimony was taken and reduced to writing 
before the clerk of the district court for Richland county, Dakota Ter- 
ritory, on which the local officers rendered the following decision: 

‘¢Upon a careful consideration of the evidence in the case, we are of 
the opinion that the plaintiff has failed to establish the truth of his al- 
legation, or to make out a case against the defendant, and that the 
contest should be dismissed.” 

From this decision Morrison failed to appeal. 

Your office reversed the action of the local officers, and held that the 
contestant did establish his allegation of non-residence; that the claim- 
ant’s plea of poverty and feeble health was not a satisfactory excuse 
for his absence; that he had ample means and opportunity to establish 
and maintain his residence on the land, and failed to do so because he 
found employment elsewhere more remunerative. For these reasons, 
you held his entry for cancellation, and allowed the preference right of 
contestant in the event of final cancellation of the entry. 

From this action McKissick appealed, alleging among his grounds 
of appeal— 

“That the Honorable Commissioner erred in taking jurisdiction of 
the case to render the decision complained of, the district officers hav- 
ing agreed in finding from the testimony that the allegations of the 
contestant were not sustained, and no appeal having been taken from 
their finding.” 


Counsel for claimant in support of this denial of the jurisdiction of 


the Commissioner rely upon the 48th Rule of Practice, which is as fol- 
lows: 

‘In case of a failure to appeal from the decision of the local officers, 
their decision will be considered final as to the facts in the case, and 
will be disturbed by the Commissioner only as follows: 

“Ist. Where fraud or gross irregularity is suggested on the face of 
the papers. 

(2d. Where the decision is contrary to existing laws or regulations. 

“3d. In event of disagreeing decisions by the local officers. 

‘Ath. Where it is not shown that the party against whom the decision 
was rendered was duly notified of his right of appeal.” 

By reference to the preceding rules (44 and 46), embraced in this 
chapter, it is apparent that this rule was only intended to apply to par- 
ties with reference to their rights as between themselves, and not to 
operate as a restriction upon the power or authority of the Commis- 
sioner to reject or approve the finding of the local officers upon a ques- 
tion of fact, or their decision upon the law applicable thereto. The 
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action of the register aud receiver is in no sense final as to the rights 
of the government, but in all cases their decision either upon the law 
or facts is subject to the approval of the Commissioner, whether direct- 
ing the cancellation of an entry or approving it for patent. If the de- 
cision of the register and receiver has no force or effect to direct the 
cancellation of an entry, or to authorize the issuance‘of a patent, unless 
approved by the Commissioner, it follows that their decision would be 
inoperative, whether appealed from or not. . 

To give to rule 48 the effect vontended for by counsel for McKissick 
would require the Commissioner to approve the findings of the local 
officers not appealed from on all issues of fact, although such finding 
might be contrary to his own judgment of what facts had been proven 
by the evidence submitted. The approval required of the Commis- 
sioner is not simply a ministerial act, but the decision of a tribunal 
especially charged with the duty of determining from the evidence 
whether the law has been complied witb, and in the discharge of this 
duty the whole record of the case should be considered by him as if it 
had been submitted to him originally for his decision thereon. 

While the failure of Morrison to appeal may be treated as a waiver 
of whatever right he might have acquired by pursuing his contest toa 
successful determination, yet as between McKissick and the govern- 
ment the Commissioner committed no error in taking jnrisdiction of the 
case to determine from the evidence whether McKissick had sufficiently 
complied with the requirement of the law to entitle him to patent, and 
if not to direct the cancellation of his entry. 

Waiving all other questions, it appears from his own statement that 
he never estublished an actual residence on the land, and failing to do 
So within six months from the date of his entry, it was subject to can- 
cellation. 

The case made by his own statement is this: He broke and cultivated 
the land in the summer of 1881, and the same summer made entry and 
built a shanty, twelve by fourteen feet. During the year 1882 he and 
his wife were in the employ of the Dwight Farm Company. Their term 
of service commenced in April, but he does not state whether April, 
1831, or April, 1882. In Mareh, 1882, he built a house on the land, 
which was occupied by John Morrison as his tenant, who worked the 
claim on halves. He first stayed on the land one night with his wife 
and family about the latter part of May, 1882, and was again on the 
land with his family about the last of June, 1882, and remained one 
night, and again stayed one night in August. His wife was taken sick 
in September, 1882, and he was taken sick shortly thereafter. Hv states 
that he was often on the claim in the day time during the summer of 
1882, and made final proof in October, 1882. 

McKissick’s entry should therefore be canceled, and the land will be 
held subject to entry by the first legal applicant. The decision of your 
office is modified accordingly. 
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HOMESTEAD CONTEST—PRACTICE. 
THOMPSON v. LANGE. 


Failure to appeal from an adverse decision not excused ou the plea of want of notice 
where the record shows notice to the attorney. | 

The preliminary affidavit having been made before a clerk of the court, instead of 
the local office, the entry was voidable, but the defect might be cured before the 
intervention of an adverse claim. 


Secretary Lamar to Commissioner Sparks, November 18, 1886. 


In the case of Hayden M. Thompson v. John H. C. Lange, involving 
the SE. 4 of Sec. 13, T.110 N., R.55 W., Watertown, Dakota Territory, 
a motion for review and reconsideration of my decision, rendered June 
17th last (not printed), has been filed on behalf of Thompson. 

Said decision affirmed the action of your office and also that of the 
local office in the case, awarded the above mentioned tract to Lange 
under his homestead entry made May 18, 1881, and rejected the home- 
stead application and the contest of Thompson. The grounds upon 
which the decision was based were: Ist. That Lange was the prior set- 
tler upon the tract and had acted in good faith in the matter of his 
claim; 2d. That the irregularity or informality in the matter of Lange’s 
entry had been cured prior to the initiation of Thompson’s contest 
againstit; and 3d. That whatever rights Thompson might have asserted 
by virtue of his settlement were lost by his failure to appeal from the 
action of the local office in rejecting his homestead application August 
13, 1881. 

The motion for review sets up six specifications of error in the decis- 
ion complained of, the first three of which relate to and combat my 
third finding above. It is strongly insisted that the record fails to show 
that Thompson was notified of such rejections, etc. Now, as a matter 
of fact, the record does show that Thompson’s attorney was notified ; 
for, he says, *‘Thompson, within three months after May 22, 1881 (the 
date of his alleged settlement), submitted his application and affidavit 
in due form, and tendered $14 homestead fees to the land office at 
‘Mitchell; and the money and papers were returned to his attorney at 
De Smet, because of the adverse filing of Lange.” See also testimony, 
page 3 of record. Upon this state of facts it was not error to rule as I 
did in the decision complained of. I was simply following the rule laid 
down in the case of Wesley A. Cook (4 L. D., 187), where the facts as 
to notice were substantially the same as in this case. 

This point being settled, it matters not which was the prior settler 
on the tract, for Thompson is restricted to the rights he may acquire 
by virtue of his contest, and if Lange at the date of the initiation of 
said contest had cured the irregularities and informalities in the matter 
of his homestead entry, the contest of Thompson against it was prop- 
erly dismissed. It is admitted on all hands that Lange settled upon 
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the land at least by May 31, 1881, and that his residence thereon was 
continuous until the initiation of Thompson’s contest, March 16, 1882. 

The defect in the Lange entry consisted in this: that his original 
affidavit was made May 16, 1881, before the clerk of the court within 
and for Kingsbury County, Dakota Territory, under Sec. 2294 U.8. 
Revised Statutes, whereas it should have been made before the register 
and receiver, as provided in Sec. 2290, inasmuch as Lange had not at 
that date established his residence upon said tract. But the record of 
these proceedings shows that Lange filed a supplemental homestead 
affidavit and application on the first of March, 1882, fifteen days before 
the contest was initiated. This proceeding cured the defects in his orig- 
inal entry, which was not void, but merely voidable. See St. P.M. & M. 
Ry. Co. v. Forseth (3 L. D., 446). 

It seems clear from this recital of record facts that I did not err in 
ruling that the irregularity or defect in the matter of Lange’s entry had 
been cured prior to Thompson’s application to contest. This proposi- 
tion seems too clear to require argument. 

Neither is there anything in the late case of Martin v. Osborne, de- 
cided by me Sept. 28th last (not printed) that conflicts with the view 
above taken, as suggested by counsel for Thompson. In that case, 
both the pre-emption declaratory statement of Osborne, and the home- 
stead entry of Martin, were canceled, because neither of them had ever 
resided on the tract there in controversy. It was further stated, how- 
ever, that Martin’s homestead entry was also “defective,” because made 
under Sec. 2294, when no member of his family was residing upon the 
land embraced therein; and in that case no application had been made 
to cure such defect. The defect not cured in the Martin entry was 
merely an additional, and not a controlling, reason for its cancellation. 
It was not said that the Martin entry was void and could not have 
been cured, nor was such a proposition entertained in relation to it. 

This disposes of all the specifications of error in said motion; and 
as they or none of them are considered to be of sufficient force and effect 
to warrant a revocation of the decision herein complained of, said 
motion is accordingly denied, and the original decision in the case ad- 
hered to. 


PRE-EMPTION—FILING—HOMESTEAD, 


CATHRAN ¥v. DAVIS. 


The settlement of a pre-emptor who does not file his declaratory statement is not pro- 
tected from the subsequent homestead entry of another who complies with the 
law. 


Secretary Lamar to Commissioner Sparks, November 18, 1886. 


On April 17, 1881, one William Boyce made homestead entry for the 
E. 4 and the SW. 4 of NW. 4 and the NW. + of NE. 4 Sec. 31, T.55., 
R. 17 W., Little Rock, Arkansas, | 
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On September 5, 1883, the relinquishment of said entry was filed and 
at the same time Wiley B. Davis made homestead entry of the tract. 
By letter of your office, dated October 18, 1883, Thomas Cathran was 
allowed to place of record his declaratory statement, alleging settlement 
December 1, 1878, for the above described E. 4 and SW. 4 of NW. i. 
On September 24th preceding Cathran had filed affidavit of contest 
against the entry of Davis alleging abandonment. By agreement hear- 
ing was set for January 25, 1884. 

The local officers decided that the entry should be canceled. The 
testimony shows that Cathran settled on the tract, with his family, in 
1879, and continued to reside thereon until date of hearing; that his 
improvements consist of a dwelling, smoke house, crib, stable, garden, 
orchard and eight acres cleared; that Boyce settled on the tract: in dis- 
pute about April 17, 1881, built two houses, fenced and broke about 
one acre, made some other slight improvements, and resided on the 
land until April 1, 1883, and about the 5th of September following sold 
his improvements to Davis. On the last mentioned day, as stated, 
Davis made eutry and took up his residence on the land. 

The charge of abandonment was not sustained by the proof, and the 
entry of Davis will not be disturbed by reason of said charge. Your 
office, by letter of January 28, 1885, after finding the facts substantially 
as above stated, said: ‘‘The testimony shows that at the time of the 
relinquishment of Boyce and the restoration of the tract to entry, Cath- 
ran was actually residing upon the tract as his home, cultivating and 
improving the same as he had been doing since 1878, and that Davis 
made his entry with a full knowiedge of these facts. Under the rulings 
of this Department, when a party is owning improvements and is re- 
siding upon land covered by a homestead entry at the date of the can- 
cellation thereof, he is considered as being a settler, and no specific act 
is necessary to constitute a new settlement, and by reason of being upon 
the land at the instant of cancellation his settlement right is held to be 
prior to that of a person making a homestead entry after the cancella- 
tion has been noted in the local office. (See Peterson v. Kitchen (2 C. 
L. O., 181); Porter 7. Johnson (3 C. L, O., 37); Kasten v. Benz (1 Les- 
ter, 418). I am of opinion that Cathran being the prior settler is en- 
titled to enter the tract upon making his final proof” The entry was 
then held for cancellation. | | 

Without discussing in detail the cases cited in support of the con- 
clusion of your office, it is sufficient to say that they do not present 
facts similar to those in the case at bar. 

Section 2265 of the Revised Statutes provides that a pre-emption 
claimant on unoffered land shall file his declaratory statement within 
three months from the time of settlement; ‘‘ otherwise his claim shall 
be forfeited, and the tract awarded to the next settler in order of time 
on the same tract of land who has given such notice and otherwise 
complied with the conditions of the law.” 
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It is clear that Cathran failed to file his declaratory statement dur- 
ing the time fixed bylaw. When he did file it Davis was living on the 
land, clearing it under his homestead entry, and in every particular, as 
far as the record discloses, complying with law. Under Section 2265 of 
the Revised Statutes, therefore, the right of Cathran was forfeited in 
favor of Davis. | 

Said decision is accordingly reversed and the contest dismissed. I 
do not find it necessary to further determine the rights of the parties 
hereto. 


PRACTICE—SPECIFICATION OF ERRORS—APPEAL. 
STEPHEN SIMON. 


The notice of appeal and specification of errors may be filed at different dates, if each 
is filed within the time preseribed therefor. 

The sufficiency of an appeal from the General Land Office is left for the final deter- 
mination of the Department. 


Secretary Lamar to Commissioner Sparks, November 18, 1886. 


On the 10th instant you transmitted the application of Stephen Simon 
for an order directing you to certify to this Department the record of 
proceedings in your office relative to the rejection of his application for 
the cancellation of his homestead entry No. 8022, SH. 4 of Sec. 26, T. 
120 N., R. 74 W., with the privilege of entering the NW. 4 of Sec. 20, 
T. 120 N., R. 75 W., at the Huron land district, Dakota Territory. With 
said application are fowarded copies of your office decisions of Febru- 
ary 16, May 15, and September 21, 1886, showing the action of your of- 
fice in said case. | 

It appears from the application and the decisions above referred to that 
your office, on February 16, 1886, directed the register and receiver of 
said land office to advise said Simon, ‘‘ whose application for the can- 
cellation of his homestead entry No. 8022, SE. 4 of Sec. 26, T. 120, R. 74, 
without prejudice, you transmitted January 29, 1886, that his request 
will not be further considered, unless he submit in connection therewith 
an application to enter some specific tract under the same law, as re- 
quired by departmental ruling of January 8, 1886. See 4 L. D., 310, 
case of Fremont 8. Graham.” 

On May 15, 1886, your office again advised the local land ofticers that 
said Simon’s application to have his said entry canceled, with the privi- 
lege of entering the NW. 4 of Sec. 20, T. 120 N., BR. 75 W., must be re- 
fused, because the application was not made until after the expiration 
of more than a year and a half after the date of said entry, and for the 
further reason that the explauation of the manner in which the alleged 
error in making said entry occurred was not satisfactory. 

On August 20, 1886, the local land officers transmitted the appeal of 
said Simon from said decision of May 15, 1886, refusing to cancel his 
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said entry without prejudice. On September 21, 1886, your office again 
advised the local land officers that Simon’s appeal “fails to designate 
clearly and concisely the errors complained of, merely stating that the 
~ Honorable Commissioner erred in refusing to grant the petition for the 
cancellation of said entry without prejudice. The right of appeal is 
considered waived; (see Stevens v. Robinson, 4 L. D., 551, re-affirmed 
August 31, 1886), and the case closed.” ; 

~The argument filed with said appeal alleges that the aidavie filed 
in support of Simon’s application, shows that the tract of land embraced 
in said entry is not the tract that the claimant sought to enter, 
and that it is not the tract that he supposed that he had entered; 
that it is shown by affidavits that the tract of land embraced in said 
entry is not fit for agricultural purposes and cannot be used for that 
purpose; that the claimaint is a bona jide settler and is seeking for a 
home on the government lands, to the end that he may have a farm of 
his own to cultivate, and a home for his family, and that he is acting 
In the utmost good faith. 

Rule of Practice No. 81 (4 L. D., 46) provides that ““An appeal may 
be taken from the decision of the Commissioner of the General Land 
Office to the Secretary of the Interior upon any question relating to the 
disposal of the public lands and to private land claims;” and Rule 82 
(ibid.) provides that, ‘* When the Commissioner considers an appeal de- 
fective he will notify the party of the defect, and if not amended within 
fifteen days from the date of the service of such notice, the appeal may 
be dismissed by the Secretary of the Interior and the case closed.” 
Rule 88 provides that, “ within the time allowed for giving notice of 
appeal, the appellant shall also file in the General Land Office a speci- 
fication of errors, which specification shall clearly and concisely desig- 
nate the errors of which he complains ;” and Rule 90 provides that “ fail- 
ure to file a specification of errors within the time required will be 
treated as a waiver of the right of appeal, and the case will be closed.” 

It is clear that under the rules of practice the notice of appeal and 
the specification of errors may be filed at different dates, if each is filed 
within the time prescribed. If the appeal be defective, then the ap- 
pellant is entitled to notice of the defect, and allowed time to perfect 
the same. If the defect is not supplied, then the appeal may be dis- 
missed—not by your office, but by the Secretary of the Interior.” 

In the case of Pedersen v. Johannessen (4 L. D., 343) this Department 
decided, on January 25th last, that “ Under the rule, as it formerly read, 
the appeal could be dismissed by the Commissioner; but the rule was 
changed in the interest of parties appealing, in order that the Depart- 
ment might have an opportunity of passing upon the question whether 
the Commissioner was correct in his decision as to what constituted a 
defect in the appeal.” In the case of Stevens v. Robinson (ibid., 551), 
decided June 5, 1886, cited by your office, the specification of errors was 
not filed until after the expiration of the time allowed by the Rules of 


DECISIONS RELATING TO THE PUBLIC LANDS. ° 253 


Practice, and counsel for contestee filed 4 motion for the dismissal of 
the appeal, on the ground that the specification of errors was not filed 
in time, and this Department decided, upon the authority of Pedersen 
v. Johannessen, supra, that the appeal was fatally defective and thai, 
even if your office should overlook the requirements of Rule 90 (supra), 
relative to the filing of a specification of errors, yet the rule is none 
the less imperative upon this Department, ‘at least in the presence of 
a motion to dismiss by the adverse party.” 

In the case of the Saint Paul, Minneapolis and Manitoba Railway 
Company v. Vannest (5 L. D., 205), decided October 30, 1880, this De- 
partment held that “ your office may refuse to receive and file an appeal 
when the same is not presented within the time prescribed by the Rules 
of Practice, but after the appeal has been filed and no objection made 
thereto, then the appeal can only be dismissed by this Department.” 

In the present case, it appears that the appeal was filed in time, with 
a specification of errors; and under the decision in the case of Pedersen 
v. Johannessen (supra) the claimant has the right to demand the judg- 
ment of this Department upon the sufficiency of his application, as well 
as the completeness of his appeal. You will therefore certify the papers 
in said case to this Department, and in the meantime suspend action 
until further advised. | 


ee 


PRACTICE—NOTICE OF HEARING. 
UNITED STATES v. RICHARDSON. 


Though actual notice to the entryman and his transferce appears of record it will not 
confer jurisdiction in the absence of legal service thereof. 


Secretary Lamar to Commissioner Sparks, November 24, 1886. 


This record presents the appeal of Walter B. Richardson from the 
decision of your office, dated February 10°1885, holding for cancella- 
tion his pre-emption cash entry No. 7414 of Lot 10 and EH. 4 of Lot 9 and 
NE. 4 of SW. 4 of Sec. 2, T. 22 N., R. 14 W., made November 27, 1880, 
at the San Francisco land office, in the State of Califurnia. 

It is shown that on May 26, 1884, a special agent of your office, re- 
ferring to your office letter, dated April 28th preceding—copy of which 
does not appear in the record—reported that on January 16, 1881, he 
made an examination of the land covered by said entry, and was un- 
able to find any improvements whatever thereon, or any sign of occu- 
pation; that he was informed by one Scott Burns, who resides within 
2 mile of the land, that he built a board cabin in a ravine, which was 
overlooked by said special agent ; that he was also informed that said 
Richardson was @ minor when he made his filing, and that he made 
final proof within six months after he became of age; that ‘as there is 
no question but the filing was absolutely void, all subsequent proceed- 
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ings thereunder must be of the same character, even if there had been 
a strict compliance with the law as to residence and cultivation, which 
there has not.” 

Thereupon, your office, on July 9, 1884, suspended said entry, and 
ordered a hearing to determine the validity of the same. Notice was 
issued on August 8, 1884, fixing September 26, 1884, for the hearing 
before the local land officers. The notice was posted in said land office, 
as appears by the certificate of the register, and a copy of the same 
was sent by registered letter addressed to said Richardson, at Covelo, 
in said State, and was delivered to him September 13, only thirteen 
days prior to the date fixed for said hearing. The entryman made 
default, and the special agent testified in behalf of the government to 
the statements made in his said report. On October 13, 1884, the local 
land officers found that the service of notice was insufficient, because 
the registered letter was not delivered to the entryman thirty days 
prior to the day fixed for the hearing, and they declined to consider the 
testimony, and decided that the case should remain as it was before a 
day was set for the hearing. On September 29, 1884, said agent again 
reported to your office—referring to a letter which appears in the record 
from J. P. Thomson—stating that said letter was delivered to Richard- 
son on September 13, 1884; that Richardson sold to Montague, and 
Montague to Thomson; that he (Thomson) would have to defend the 
case himself, as Richardson had left the State and that H. W. Mathews 
would appear for him ; that he (the agent) had no doubt that the entry- 
man was informed of the character of the registered letter giving notice 
- of the hearing, and that nothing more could be done in the matter, as 
the agent was required to close up all the matters which he had in hand 
prior to October Ist. Your office on February 10, 1885, considered the 
case, and keld that the manner of service was sufficient; that since the 
purchaser had notice of the hearing and had signified his intention of 
defending the case, as the claimant had expressed his unwillingness 
to do, and the purchaser had failed to attend at said hearing, the notice 
was found sufficient, and the entry was held for cancellation. 

The material question for consideration is, was the service of notice 
of said hearing sufficient? It is clear that personal service must be 
made in all cases when possible; (Rule of Practice No. 9, 5 L. D. 38), 
and that a party is entitled to at least thirty days’ notice of the hearing, 
“unless by written consent an earlier day shall be agreed upon.” (Rule 
7, ibid., 37). | 

In the case of Crowston v. Seal (5 L. D., 213), this Department held 
that where a party acknowledges by registered letter the receipt of 
notice of contest, thirty days prior to the day fixed for hearing, it is 
personal service under Rule of Practice No. 15 (ibidem, 38), which pro- 
vides: ‘ Proof of personal service shall be the written acknowledgment 
of the person served or the affidavit of the persons who served the 
notice attached thereto, stating the time, place, and manner of service.” 
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In the same decision it was stated *‘ that actual in the absence of legal 
. notice does not put the opposite party on his defense;” citing Parker 
v. Castle (4 L. D., 84); Milne v. Dowling (ibid., 378); Miller ». Knutsen 
(ibidem, 536). 

In the case of the United States 7. Copeland, et al., (5 I. D., 170), the 
Department held that where the special agent’s report, on which the 
cancellation was based, discloses a transfer of the land after the issu- 
ance of final certificate, such transferee should receive notice of the 
cancellation. In the case at bar, the notice was not received by the 
entryman thirty days prior to the day fixed for the hearing, and the 
special agent’s report discloses the name of the transferee. Under the 
-tules of practice and the decisions cited (supra), the decision of the 
local officers was correct and should be affirmed. Tor the foregoing 
reasons, said decision of your office must be modified, and the case will 
be returned to the local land officers with directions to them to issue 
an alias notice to the entryman and to give notice to the transferee in 
accordance with the rules of practice. 


MINING CLAIM—PROTEST—CERTIORAREL. 


A. M. HoLTeR LODE. 


A petition for certiorari should be under oath, setting forth specifically the decision 
complained of, and wherein the same is irregular, or in what manner the appli- 
cant is injured thereby. 


Secretary Lamar to Commissioner Sparks, November 24, 1886. 


Referring to mineral entry No. 1099, Helena, Montana, made by the 
Elkhorn Mining Company upon the A. M. Holter Lode, I have before 
me an informal application for certiorari on behalf of “ H. Fred. Bright 
et al.” It appears therefrom that your office having before it the said 
mineral entry and the protest of this applicant, decided that said pro- 
test was not sufficient to warrant favorable action thereon. That on the 
attempt of said protestants to appeal, your office held that the right of 
appeal did not extend to protestants, whereupon this application was 
made; it being further alleged therein that said protest charges fraud in 
the matter of said entry, that an adverse suit is now pending in which 
such matter is at issue, and that your office refused to entertain the pro- 
test, because an adverse claim was not filed within the proper time. 

The application is fatally defective in three particulars. (1) It is not 
under oath ; (2) it does not set forth specifically the decision complained 
of; and (3) it is not shown wherein the said decision was irregular or 
in what manner the applicant is injured thereby. 

By inspection of the record of this case in your office, it appears that 
said protest was given full consideration, and as a review of such action 
is not warranted by this application, it is accordingly denied, and trans- 
mitted herewith. 
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REVIEW DENIED. 


Motion for review of departmental decision in James v. Hall e¢ al, 
(4 L. D. 552) overruled by Acting Secretary pone November 27, 
1886. 


MINERAL PATENT—TOWNSITE CLAUSE. 


The insertion in a mineral patent of a clause reserving townsite rights is not author- 
ized by law. 


Acting Secretary Hawkins to Commissioner Sparks, November 27, 1836. 


I am in receipt of your communication of October 25, 1886, asking 
instructions relative to the insertion of the townsite clause in lode pat- 
ents, and whether the application of the decision in Papina v, Alderson 
et al. (1 B. L. P., 91) in adjudicating cases in your office is to be con- 
tinued, or whether the future practice shall be governed by the princi- 
ples established in Deffeback v. Hawke (115 U.8., 392). 

The clause referred to is as follows: 


‘ Hxcepting and excluding however from these presents all town 
property rights upon the surface, and there are hereby expressly ex- 
cepted and excluded from the same all houses, buildings, structures, 
lots, blocks, streets, alleys, or other municipal improvements on the sur- 
face of the above described premises, not belonging to the grantee 
herein, and all rights necessary or proper to the occupation, possession 
and enjoyment of the same.” 


It has not been the practice of the Land Department to insert this 
clause in pateuts for placer claims, for the reason that the surface 1s 
absolutely required for the full enjoyment of the land, by either the 
placer or townsite owners. Kemp wv. Starr (5 C. L. O., 130); Townsite 
of Deadwood (8 C. L. O., 153). But the Department bas for many years 
recognized the principle that there may be a division of the fee simple 
in the surface and the minerals underneath the surface, and upon this 
principle the clause referred to was inserted in lode claims. Turner v. 
Lang (1 C. L. O., 51); Central City, Colorado (2 C, L. O., 150); Rico 
Townsite (1 L. D. 567). This rule was recognized in the ae of Papina 
v. Alderson (supra), to which you refer, although it was not directly in 
issue in that case. 

While the case of Deffeback v. Hawke involved the question of the 
rights of claimants under patents for placer claims, it also clearly de-— 
cided the principle that as under the act of May 10, 1872, all valuable 
mineral deposits in lands belonging to the United States, whether sure 
veyed or unsurveyed, are free and open to exploration and purchase, 
and the lands on which they are found to occupation and purchase, 
that the fee is indivisible, and that either the mining claimant or the © 
townsite occupants is entitled to it to the exclusion of the other. The 
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act of May 10, 1872, upon which this decision rests provides (Sec. 2322 
RS.) that— : 

‘‘The locaters of all mining locations heretofore made, or which shall 
hereafter be made, on any mineral vein, lode, or ledge, where no ad- 
~ verse claim exists on the 10 of May, 1872, so long as they comply with 
the laws of the United States and with State, Territorial and local reg- 
ulations, not in conflict with the laws of the United States governing 
their possessory title, shall have the exclusive right of possession and enjoy- 
ment of all the surface included within the lines of their location, and of all 
veins, lodes and ledges throughout their entire depth, the top or apex 
of which lies inside of such surface lines, extended downward vertically, 
although such veins, lodes or ledges may so far depart from a perpen- 
. dicular in their course downward as to extend outside of the vertical 
side lines of such surface locations.” 

The reasoning of the court in the case of Deffeback v. Hawke is gen- 
eral in its application to all mineral claims, whether lode or placer. In 
holding that the officers of the land department have no authority to 
insert in a patent any other terms than those of conveyance, with re- 
citals showing a compliance with the law and the conditions which it 
prescribed; and that patent of a placer claim carries with it the title 
to the surface as well as the land beneath; it is for the reason that 
‘the act of Congress of May 10, 1872, contemplates the purchase of the 
jJand on which valuable mineral deposits are found, and its provisions 
in this respect are retained in Revised Statutes, Section 2319.” This 
section of the Revised Statutes refers to all mineral lands, whether lode 
or placer. Ifa mining location is made before townsite appropriation, 
it excepts the land absolutely, and hence the clause of reservation in 
the patent to which you refer could not affect the title thereby conveyed. 

I therefore recommend that this clause should not be inserted in 
patents for any mining claim, and that the practice of your office in this 
respect shall be governed by the construction given to the act of May 
10, 1872, by the court in the case of Deffeback v. Hawke. 


RE-HEARING DENIED. 
GEER v. FARRINGTON. 


Application for re-hearing in the above case (4 L. D. 410) denied by 
Acting Secretary Hawkins, November 27, 1886. 
2278 DEC——17 
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ENTRY PSPERS—FILES OF THE GENERAL LAND OFFICE. 
PuGET MILL Co. 


Papers pertaining to entries and forming the basis thereof belong to the permanent 
files of the General Land Office and may not be returned to the parties filing the 
same. 


Commissioner Sparks to the register and receiver, Olympia, Washington 
Territory, June 16, 1885. 


1 am in receipt of your letters (7) of 1st instant, enclosing petitions 
of the Puget Mill Company, per their agent, in reference to soldiers 
additional homestead entries, finals 561, 570, 871, 560, 577, 580, and 575, 
canceled, or held for cancellation for illegality, and for the lands of | 
which said company have made cash entries under the act of June 15, 
1880. The petitions represent that said company own the lands in 
question as assignee of the entrymen, that they have been compelled 
to secure their title from the government by cash entries under the act 
of June 15, 1880, and ask that the papers upon which said additional 
homestead entries are based be returned to you for delivery to said 
company, and in reply have to state that all papers pertaining to said 
entries and forming the basis thereof are portions of the permanent 
files of this office and can not be returned in the manner petitioned for. 

If said papers are necessary as evidence in any action in the local 
courts, they will be forwarded to your care and you will respond to 
such legal subpoena duces tecum as may be served upon you regarding 
the same, a 


Note.—This decision was affirmed by Acting Secretary Hawkins, November 29, 
1886. 


HYPOTHETICAL CASES BEFORE THE DEPARTMENT. 


F. GREENE. 


As the Secretary of the Interior must determine all cases coming before the Depart- 
ment on appeal, it would not be proper for him to express an opinion as to 
whether the proposed action of the settlers would be in violation of the law. 


Acting Secretary Hawkins to Mr. F. Greene, Mandan, Dakota, Novem- 
ber 29, 1886. 


Your letter of the 23rd instant, desiring to obtain my “opinion in 
regard to the matter of settlers on government land abandoning their 
claims temporarily for the winter, in order to earn a livelihood,” came 
duly to hand. You add, doubtless as a reason for making this request, 
that “owing to the almost complete failure of crops in this section the 
past season, a large proportion of the people will be unable to main- 
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tain themselves and families through the winter,” and close by request. 
ing permission to publish my reply to your letter. 

It would be improper for this Department to express any * opinion,” 
or make any suggestions in regard to the question concerning which 
you write, other than as required in cases coming before it from the 
General Land Office, as it could have but a limited knowledge at best 
of the circumstances surrounding the cases to be affected. The same 
law which governs the Department in its supervision of all matters 
pertaining to the public lands controls the settlers upon such lands, de- 
termines their rights, liabilities and privileges, and must be the rule to 
guide them in all their actions in connection therewith. 

The fact that the Secretary of the Interior in cases coming before him 
on appeal is the final judge in the Department of the acts and good 
faith of settlers seeking to acquire title to the public lands under the 
laws of Congress, aifords another reason why he should not give any 
opinion such as you desire. In the regular course of the business of 
the Department the case of the man who would be influenced or con- 
trolled by such an opinion, might come before him for decision and final 
determination. 

All I can do in answer to your letter is to refer you to the decisions 
of the Department rendered and published from time to time, in which 
the principle involved in the request you make may be directly or indi- 
rectly passed upon. 


—_— 


HOMESTEAD CONTEST—QUALIFICATION OF CONTESTANT. 
LERNE v. MARTIN. 


An alien may contest a homestead entry and secure a preferred right of entry thereby 
if, after the resulting cancellation, he is qualified to enter. 


Secretary Lamar to Commissioner Sparks, November 2, 1886. 


I have considered the case of Elery Lerne v. George W. Martin, as 
presented by the appeal of the latter from the decision of your office, 
dated May 28, 1885, holding for cancellation his homestead entry No. 
7944 of the SW. 4 of Sec. 10, T. 25 N., R. 3 W., made March 22, 1882, 
at the Neligh land office, in the State of Nebraska, also the appeal from 
the decision of your office, dated July 7, 1885, denying his application 
for a rehearing. 

The record shows that Lerne initiated contest against said entry on 
May 27, 1884, and hearing was duly had on July 16, same year. Both 
parties appeared at the hearing. Upon the evidence submitted the 
local land officers decided in favor of the contestant. On appeal, your 
office found that the entryman did not establish and maintain a resi- 
dence on said tract in good faith as required by law, and affirmed the 
decision of the local land officers, from which decision the claimant duly 
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appealed. Subsequently, the entryman made application to the local - 
land officers for 1 rehearing, upon the ground that the contestant at the | 
time of the initiation of the contest was an alien, and therefore dis- 
‘qualified to make said contest. The local land officers rejected said ap- 
plication, and your office, on appeal, affirmed their decision. 

It has been repeatedly ruled by this Department that any person can 
-contest a homestead entry, and if after the entry is canceled as the re- 
sult of the contest, the contestant is duly qualified, he may be allowed 
to enter the land. Shinnes v. Bates (4 L. D., 203); Lyman v. Fayant 
et al. (ibid., 424). There was, therefore, no error in refusing the appli- 
cation for a rehearing. 

A careful examination of the whole record shows no reason for dis- 
turbing said «lecisions and the same are hereby affirmed. 


PRACTICH—FINAL PROOF—PROTEST. 
RUE v. FARIBAULT ET AL. 


A protestant, who sets up his filing and settlement claim thereunder to defeat the 
final proof of another, must snbmit to a judgment of cancellation, if his protest 
fails, though he has not yet offered bis own final proof, 


Acting Secretary Hawkins to Commissioner Sparks, November 30, 1886. 


I have considered the case of John Rue v. George H. Faribault and 
Daniel Cavence, involving the SW. 4 of See. 17, T. 153 N., BR. 64 W,, 
Devil’s Lake, Dakota, on appeal by the first named from your decision 
of June 18, 1885, adverse to him. 

It appears from the record that Rue filed pre-emption declaratory 
statement for the tract described September 29, 1883, with allegation 
of settlement April 5, 1883. On the same day (September 29, 1883, 
which seems to be the day when the township plat was filed), Fari- 
bault made homestead entry for the W. 4 of NW.4 and the W. 4 of 
SW. 4 of said section 17. On the same day Cavence filed pre-emption 
feolaators statement for the E.4of NW. 4 and the E. 4 of SW. 4 of 
said section 17, alleging settlement May 7, 1883, 

After the usual notice, both Faribault ana Cavence appeared on Jan- 
uary 4, 1884, to make final proof, with a view to the purchase of the 
lands embraced in their respective claims. They were met by Rue, who" 
appeared as a protestant against their claims, on the ground of con- 
flict with his claim as embraced by his pre-emption declaratory state- | 
ment. 

It will be observed that each of the applications to purchase includes 
one-half of the tract claimed by Rue, the W. 4 thereof being embraced 
in Faribault’s claim and the E.'$ in the claim of Cavence. 

As a result of Rue’s protest, hearing was set for January 24, 1884, 
in the case of Faribault and January 25, 1884, in the case of Cavence. 


A. 
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At the close of the hearing in Faribault’s case it was agreed by all 
parties to submit both cases upon the testimony taken in the case 
against Faribault. On. the testimony submitted, together with the 
final proof made by Faribault and Cavence respectively, on January 
4, 1884, the day advertised for said proof, the local office held that 
Rue’s protest was without good grounds, for the reason that his resi- 
dence on his claim had not been of such a character as to justify an 
award to him, and further held that the proof submitted by Faribault 
and Cavence respectively should be approved. On appeal, you sus- 
tained this finding, and held Rue’s filing for cancellation; and now 
comes Rue by counsel and appeals from your said decision. 

a * % % # * * 

Objection is made to the consideration at this time of the bona fides 
of Rue, or to av examination of the question as to his compliance with 
the law under which he claims to have settled, it being argued that 
those are questions for determination when he shall apply to make final 
proof. This objection is without force, since the question as to priority 
of residence was by the protest made one of the main points in issue, 
the first allegation in said protest being that Rue was the first bona- 
fide settler. | 

Among the papers in the case are motions filed by Faribault and 
Cavence respectively to have Rue’s pre-emption declaratory statement 
canceled from the records, and this contest closed, for the reason that 
said declaratory statement has expired by limitation, no proof having 
been submitted by him, and the legal period for submitting his final 
proof having expired. | 

Having examined the case on the record made at the hearing, and 
having reached a conclusion, the effect of which is the cancellation of 

Rue’s filing and the acceptance of the proofs of Faribault and Cavence, 
it is unnecessary to consider these motions. Your decision is affirmed 


TIMBER CULTURE ENTRY—DEVOID OF TIMBER. 


ALLEN v. COOLEY. 


” 


An entry should not be canceled where it was allowed in accordance with depart ~ 
mental rulings then in force, and the entryman relying thereon has proceeded in 
compliance with the law. 


Acting Secretary Hawkins to Commissioner Sparks, November 30, 1886. 


I have considered the case of William Allen v. James T. Cooley, as 
presented by the appeal of the former from the decision of your office, 
dated January 28, 1885, affirming the decision of the local land officers 
dismissing Allen’s contest against the timber culture entry No. 3019 of 
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the W. 4 of the NW. 4 of Sec. 30, T.138., R. 4 W., made by said Cooley 
on April 30, 1881, at the Salina land office, Kansas. 

The facts are substantially set forth in the decision appealed from. 
The only material question involved is, whether said section was “ de- 
void of timber” within the meaning of the act of Congress approved 
June 14, 1878 (20 Stat., 113). 

Your office held that under the departmental decisions of Blenkner v. 
Sloggy (2L. D., 267), and Box v. Ulstein (3 L. D., 143), that said tract 
was subject to entry under said act. To the same effect is the depart- 
mental decision in the case of Bartch v. Kennedy (3 L. D., 437), decided. 
on March 3, 1885, by Secretary Teller, and the motion for review, ‘ based 
upon the assumption of error in the construction of the law of the case,” 
overruled by Acting Secretary Muldrow, on March 20, 1885. Since 
said entry was allowed by the local land officers in accordance with the 
construction of the timber culture law by the Department then in force, 
and upon the faith of such entry the claimant has proceeded to comply 
with the law, I do not think it in harmony with the principles of jus- 
tice to deprive him of the fruits of his labor. 

The decision appealed from is accordingly affirmed. 


HOMESTEAD CONTEST—PRACTICEH. 


SMITH v. GREEN EF AL. 


A contest resting on the charge of abandonment, sale, and relinquishment is not pre- 
mature thongh brought within less than six months after entry. 

The failure to file a motion in time is not cured by notice thereof served within the 
proper period. 


Secretury Lamar to Commissioner Sparks, December 3, 1886. 


This controversy involves the NW. 4 of Sec. 29, T. 106 N., BR. 63 W., 
Mitchell, Dakota Territory, the material facts in the case being as fol- 
lows: June 27, 1883, Ida Green made homestead entry No. 25,506 of the 
tract specified, and on September 3d following Calvin M. Young initiated 
contest against said entry charging that “ claimant has entirely aban- 
doned, sold and relinquished said land for a consideration.” Hearing 
was had and testimony submitted November 13 ensuing, claimant fail- - 
ing to appear. 

October 22, 1884, the local office dismissed this contest on the ground 
that it was prematurely brought, citing as authority for such action the 
case of Bailey v. Olson (2 L. D., 40). Two days thereafter (October 24, 
1884), Jessie B. Smith applied to contest the aforesaid entry on the 
general charge of abandonment. This application was rejected by the 
local office on the ground that “prior contestant has right of appen for 
thirty days from October 22, 1884.” 
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November 13, 1884, Young filed a second contest, which was allowed, 
notice issued, and hearing was set for December 27, 1884. 

December 1, 1884, Smith by her attorneys filed a motion to dismiss 
the second contest of Young and have her own contest reinstated. This 
motion was granted by the local office on December 2, 1884, and the 
contest of Young was thereupon dismissed. From this action Young, 
December 27, 1884, appealed to your office, at the same time submitting 
testimony against Green’s entry, which testimony, however, was not 
passed upon by the local office, because Young’s contest had been dis- 
missed as aforesaid. Upon consideration of the case as then presented 
your office on the 23d of April, 1885, rendered the decision from which 
the appeal here was taken, reversed the action of the local office in dis- 
missing Young’s second contest, and in turn dismissed the contest of 
Smith, because she had failed to appeal from the dismissal of her con- 
test October 24, 1884, as aforesaid. 

May 11, 1885, the relinquishment of Green’s entry was filed in the 
local office, and at the same time Young made homestead entry No. 
27,436 of the tract in question. The appeal of Smith was transmitted 
by register’s letter of July 17, 1885, and has been given careful consid- 
eration. 

Recurring to the early proceedings in this case, it is observed that 
the Mitchell office erred in dismissing Young’s first contest. The case 
of Bailey v. Olson, cited in support of such action, is not applicable. 
See cases of Lilly v. Thom (4 L. D., 245); Pickett v. Engle (id., 522); and 
James v. Hall et al. (id., 553); but inasmuch as no appeal was taken 
from such dismissal, and a new contest was commenced, Young thereby 
lost whatever rights he might have acquired by virtue of his first con- 
test. Churchill v. Seeley (4. D.,589). Again, the dismissal of Smith’s 
application to contest on October 24, 1884, was erroneous. This contest 
should have been held to await the final result of Young’s first contest. 
See the case last cited. But inasmuch as Smith failed to appeal from 
the dismissal of her contest within the thirty days required by the rules 
of practice, she therefore lost whatever rights she might have acquired 
by virtue of her contest. True, she filed a motion to dismiss Young’s 
contest more than thirty days after the dismissal of her contest, having 
given Young notice that such motion would be filed. But that wasof . 
no avail, and the dismissal of Young’s second contest on the 2d of De- 
cember, 1884, was another error on the part of the local office. Young’s 
second contest should have been sustained and your office properly ruled 
on that question. 

The relinquishment of Green having been since filed, and Young’s 
entry of the tract allowed, such entry should remain intact, and [ so 
direct. The judgment of your office on the material questions involved 
is affirmed. 


264 DECISIONS RELATING TO THE PUBLIC LANDS. 


SOLDIERS’ ADDITIONAL HOMESTEAD. 
MARY C. STEPHENSON. 


The certificate of right to make additional entry issued to the widow of a deceased 
soldier may properly contain a clause requiring her to show, at the time of ap- 
plying to make entry, that she has not remarried. 


Commissioner Sparks to Mr. A. A. Hosmer, Washington, D. C., October 
19, 1885. 


‘In reply to your letter of the 14th instant, in reference to the addi- 
tional homestead right of Mary C. Stephenson, widow of Alex. C. Ste- 
phenson, I have to state that Mrs. Stephenson claims, under sections 
2306 and 2307, United States Revised Statutes, providing for home- 
steads on the public lands, approved June 22, 1874. Section 2306 pro- 
vides, in favor of the class of ex-soldiers described in the previous sec- 
tion, 2304, that ‘‘every person entitled under the provisions of section 
2304 to enter a homestead who may have heretofore entered under the 
homestead law a quantity of land less than 160 acres shall be permitted 
to enter so much land as when added to the quantity previously entered 
shall not exceed 160 acres.” Section 2307 provides that “in case of the 
death of any person who would be entitled to a homestead under the 
provisions of section 2304, his widow if unmarried, or in case of her 
death or marriage, then his minor orphan children, by a guardian duly 
appointed and officially accredited at the Department of the Interior, 
shall be entitled to all the benefits enumerated in this chapter, subject 
to all the provisions as to settlement and improvement therein con- 
tained.” 

Soon after entering upon my duties, as Commissioner, a paper was 
presented to me, for my signature, certifying that Mrs. Stephenson was 
entitled to make an additional entry, as the widow of Alexander C. Ste- 
phenson, under said sections 2306 and 2307. I added to this certificate, 
before signing it, a proviso that she should prove, at the time of apply- 
ing to make entry, that she was still the widow of A. C. Stephenson. 
You now insist that this proviso should be eliminated from my certifi- 
cate. I decline to eliminate it therefrom. I understand that certificates 
of this character have been issued by my predecessors without such a 
condition being inserted therein, but I do not take the same view of my 
duty under the laws, and must decline to follow the precedents set by 
them. 

Any one can see by a glance at the statutes referred to, that Mrs. 
Stephenson’s right to additional entry depends upon her continuing to 
be the widow of A. C. Stephenson; that if she has since remarried, or 
died, the right belongs to minor orphan children, if any, or ceases alto- 
gether, as a claim against the United States. 

Is there anything unreasonable, then, in requiring that this essential 
fact should be proved, when application is made to exercise the right 
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dependent thereon? The law does not make it incumbent on me to 
certify to Mrs. Stephenson’s right at all. I am not willing to certify to 
it without adding the requirement to which you object. There is no in- 
tention to discriminate against Mrs. Stephenson in this case. I regard 
all cases of the kind as properly subject to the same rule. I am not 
aware that any certificate has been issued in disregard thereof, since my 
attention was called to the point, in the Stephenson case, and if any 
has been, it has resulted from inadvertence. — . 


Notes —The foregoing decision was affirmed by Secretary Lamar, December 3, 1886. 
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CIRCULAR 


RELATING TO 


MANNER OF ACQUIRING TITLE TO TOWN-SITES ON PUB- 
LIC LANDS, 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., July 9, 1886.* 
REGISTERS AND RECEIVERS, 
United States Land Offices : 

GENTLEMEN: There are three methods by which title may be ac- 
quired to public lands for town-site purposes: one provided for in sec- 
tions 2380 and 2381; another in sections 2382, 2383, 2384, 2385, and 
2386; and the third in sections 2387, 2388, and 2389, United States Re- 
vised Statutes. | 

I. 


Section 2380 authorizes the President to reserve public lands for 
town-sites purposes on the shores of harbors, at the junction of rivers, 
important portages, or any natural or prospective centers of population. 
Section 2381 provides for the survey of such reservation into urban or 
suburban lots, the appraisement of the same, and the sale thereof at 
public outcry; the lots remaining unsold are thereafter to be disposed 
of at public sale or private entry, at not less than the appraised value 
thereof. 

Il, 


Sections 2382, 2383, 2384, 2385, and 2386, Revised Statutes (act 3d 
March, 1863, 12 Stat., 754; act 3d March, 1865, 13 Stat., 530), limit the 
extent of the area of the city or town which may be entered under said 
acts to 640 acres, to be laid off in lots, which, after filing in this office 


* The circular takes effect on the date of the Secretary’s approval. 
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the statement, transcripts, and testimony required by section 2383, are 
to be offered at public sale to the highest bidder at a minimum of $10 
for each lot. 

An actual settler upon any one lot may pre-empt that lot, and any 
additional lot on which he may have substantial improvements, at said 
minimum at any time before the day of sale. Such person must furnish 
pre-emption proof showing residence and improvement upon the origi- — 
nal lot and improvement upon additional lot, after the usual notice of 
intention by publication. 

Lots not disposed of at time of public sale are thereafter subject 
to private entry at such minimum or at such reasonable price as the 
Secretary of the Interior may order from time to time, after at least 
three months’ notice, as the municipal property may increase or de- 
crease in value. 

The preliminaries required by this method are: 

1, Parties having founded or who desire to found a city or town on the 
public lands, under the provisions of seetions 2382, 2383, 2384, 2385, and 
2386, must file with the recorder of the county in which the land is 
situate a plat thereof, describing the exterior boundaries of the land 
according to the lines of public surveys, where such surveys have been 
made. 

2. Such plat must state the name of the city or town, exhibit the 
Streets, squares, blocks, lots, and alleys, and specify the size of the same, 
with measurements and area of each municipal subdivision, the lots 
in which shall not exceed 4,200 square feet, with a statement of the 
extent and general character of the improvements. 

3. The plat and statement must be verified by the oath of the party 
acting for and in behalf of the occupants and inhabitants of the town 
or city. | | : 

4, Within one month after filing the plat with the recorder of the 
county a verified copy of said plat and statement must be sent to the 
General Land Office, accompanied by the testimony of two witnesses 
that such town or city has been established in good faith. 

5. Where the city or town is within the limits of an organized land 
district a similar map and statement must be filed with the register and 
receiver. The exterior boundary lines of the town, if upon the land over 
which Government surveys have not been extended, may, when such 
surveys are so extended, be adjusted according to those lines, where it 
can be done without impairing vested rights. 

6. In case the parties interested shall fail or refuse, within twelve 
months after founding a city or town, to file in the General Land Office 
a transcript map, with the statement and testimony ca!led for by sec- 
tion 2382, the Secretary of the Interior may cause a survey and plat to 
be made of said city or town, and thereafter the lots will be sold at an 
increase of 50 per cent. on the minimum price of $10 per lot. 
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7. When lots vary in size from the limitation fixed in section 2382 
(4,200 square feet), and the lots, buildings, and improvements cover 
an area greater than 640 acres, such variance as to size of lots or excess 
in area will prove no bar to entry, but the price of the lots may be 
increased to such reasonable amount as the Secretary may by rule 
establish. | 
_ 8, Title to be acquired to town lots embracing mineral entries is sub- 
ject to recognized possession and necessary use for mining purposes, as 
provided in section 2386. 


iff. 


Lands actually settled upon and occupied as a town-site, and there- 
fore not subject to entry under the agricultural pre-emption laws, may 
be entered as a town-site, in accordance with the provisions of sections 
2337, 2388, and 2389, United States Revised Statutes. (Act March 2, 
1867, 14 Stat., 541; act March 3, 1877, 19 Stat., 392.) 

]. If the town is incorporated, the entry may be made by the cor- 
porate authorities thereof through the mayor or other principal officer 
duly authorized so to do. 

2. If the town is not incorporated, the entry may be made by the 
judge of the county court for the county in which said town is situated.. 

3. In either case the entry must be made in trust for the use and bene- 
fit of the occupants thereof, according to their respective interests. 

4, The execution of such trust as to the disposal of lots and the pro- 
ceeds of sales is to be conducted under regulations prescribed by state 
or territorial laws. Acts of trustees not in accordance with such regu- 
lations are void. 

5. Private individuals or organizations are not authorized to enter 
town-sites under this act, nor can entries under this act be made of 
prospective town-sites. The town must be actually established, and 
the entry must be for the benefit of the actual inhabitants and occu- 
pants thereof. 

6. The officer authorized to enter a town-site may make entry at once, 
or he may initiate an entry by filing a declaratory statement of the pur- 
pose of the inhabitants to make a town-site entry of the land described. 

7. The entry or declaratory statement shall include only such land as 
is actually occupied by the town, and the title to which is in the United 
States, and, if upon surveyed lands, its exterior limits must conform to 
the legal subdivisions of the public lands. 

8. The amount of land that may be entered under this act is propor- 
tionate to the number of inhabitants. One hundred and less than two 
hundred inhabitants may enter not to exceed 320 acres; two huudred 
and less than one thousand inhabitants may enter not to exceed 640 
acres; and where the inhabitants number one thousand and over au 
amount not to exceed 1,280 acres may be entered; and for each addi- 
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tional one thousand inhabitants, not to exceed five thousand in all, a 
further amount of 320 acres may be allowed. 

9. When the number of inhabitants of a town is less than one hun- 
dred the town-site shall be restricted to the land actually occupied for 
town purposes, by legal subdivisiovs. 

10. Where an entry is made of less than the maximuin quantity of 
land allowed for town-site purposes, additional entries may be made of 
contiguous tracts occupied for town purposes, which, when added to 
the previous entry or entries, will not exceed 2,560 acres; but no addi- 
tional entry can be allowed which will make the total area exceed the 
area to which the town may be entitled by virtue of its population at 
date of additioual entry. | 

11. The land must be paid for at the Government price per acre, and 
proof nust be furnished relating— 

Ist, To municipal occupation of the land ; 

2d, Number of inbabitants; 

3d, Extent and value of town improvemeuts ; 

4th, Date when land was first used for town-site purposes ; 

5th, Official character and authority of officer making entry; and 

6tb, If an incorporated town, proof of incorporation, which should 
be a certified copy of the act of incorporation. 

12, Thirty days’ publication of notice of intention to make proof must 
be made and proof of publication furnished. 

13. Title cannot be acquired under this act to mines of gold, silver, 
cinnabar, or copper, nor to any valid mining claim or possession. <A 
nonu-mineral affidavit is required in all states and ‘territories except 
Florida, lowa, Kansas, Louisiana, Minnesota, Mississippi, Missouri, and 
Wisconsin. 

14. A greater quantity of land than 2,560 acres is not excluded from 
pre-emption or homestead entry because of town-site reservations un- 
Jess the excess in area is actually settled upon, inhabited, improved, 
and used for business and municipal purposes. 

15. If the corporate limits of a town are in excess of the maximum 
area authorized to be entered as a town-site, the proper quantity may 
be set off, as provided in section 3 of the act of March 3, 1877, and the 
residue be open to disposal under the homestead and pre emption laws. 

Very respectfully, 
WM. A. J. SPARKS, 
: Commissioner. 

Approved: 

TQ. C. LAMAR, 
Secretary. 
NOVEMBER 5, 1886. 
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RESTORATION OF FORFEITED RAILROAD LANDS. 
ATLANTIC & Pac. R. R. Co. 


The lands within the Territory of New Mexico, formerly granted to this company, 
but declared forfeited and restored to the public domain by the act of July 6, 
1856, are opened to entry and settlement, and the price of such Jands as well as 
the even numbered sections is fixed at $2.50 per acre. 

The price of the alternate ungranted sections, having been increased by statute, can- 
not be reduced on the forfeiture of the grant, in the absence of express authority. 

The odd numbered sections forfeited by said act within the conflicting limits of this 
road and the Southern Pacific, are withheld from entry pending an equitable set- 
tlement of the rights of the latter company. 


Secretary Lamar to Commissioner Sparks, December 10, 1886. 


Your letter of November 12, 1886, in relation to the restoration to the 
public domain and fixing the price of the forfeited lands heretofore 
granted to the Atlantic and Pacific Railroad Company, has been re- 
ceived, and the suggestions and recommendations therein made duly 
considered. 

The act of July 6, 1886, (Chap. 637, pamphlet copy, p. 123) provides 
that all the lands, with senin exceptions named, theretofore granted 
to the Atlantic and Pacific Xailroad Company, “ which are adjacent to 
and coterminous with the uncompleted portions of the main line of said 
roal_. . . . . be and the sanie are hereby declared forfeited and 
restored to the public domain.” 

You state that “the portions of said road, which remain uncompleted, 
in any land grant State or Territory, are situated in the Territory of 
New Mexico—between Isleta and the eastern boundary of said terri- 
tory—and in the State of California, between the Colorado River and 
San Buenaventura on the Pacific.” __ | 

You also state that in your “ opinion said act, not only forfeited the 
lands in question, but rendered them subject to settlement immediately 
upon its passage.” In this view I coneur. You call attention to the 
fact that the act of forfeiture fixes no price at which the restored lands 
are to be held, and you say, “* The even numbered sections have here- 
tofore been rated at double minimum price of $2.50 per acre, but as the 
road has not been completed, and the grant has been forfeited, the 
reason for such enhanced rating has ceased to exist.” You thereupon 
recommend that, as to the forfeited lands in New Mexico, you be au- 
thorized to instruct the local officers of the different districts in which 
the same are situated,” to give notice by publication for at least thirty 
days that said lands have been restored, and that the books of their 
respective offices are open for entry of the same at the rate of $1.25 per 
acre, under the pre-emption and homestead laws and other laws re- 
lating to unoffered lands, and that the even numbered sections are 
reduced in price to eh 25 per acre. 
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I approve of said recommendations, except in so far as they relate to 
the price to be fixed for said lands, whether in the odd or even sec- 
tions. 

The act of July 27, 1866 (14 Stat., 292), making the grant of land to 
aid in the construction of the Atlantic and Pacifie Railroad, contained 
no provision raising the price of the even numbered or ungranted sec- 
tions within the limits of said grant, but said sections were raised to 
the price of $2.50 by virtue of the act of March 3, 1853 (10 Stat., 244), 
now to be found in section 2357 of the Revised Statutes. The odd 
numbered sections being granted to the railroad, of course there was 
no legislation affecting their price. 

The price of the even numbered sections being thus raised by act of 
Congress, must remain as fixed thereby, unless some like authority be 
shown requiring and empowering their reduction. This reduction or 
authority to reduce is not to be found in the forfeiting act of July 6, 
1886, either by expression or implication, its provisions being shortly 
stated in one paragraph and simply declaring the forfeiture, and that 
said lands be ‘‘restored to the public domain,” as before quoted. If 
that act, instead of forfeiting only the lands coterminous with the un- 
completed portions of the Atlantic and Pacific road, had repealed the 
granting act entirely, it could have been contended, with plausibility 
at least, that all the lands, along the line of said proposed road, were 
thenceforth to be treated as though the grant had never been made, 
and therefore were to be disposed of at $1.25 per acre—the price at 
which they would have been disposed of, if the grant had never been 
made. But that is not the present case. 

The original act is yet in force, with the provisions of the act of 
March 3, 1853, appreciating the price of the even numbered sections, — 
attaching to them whenever they became identified by the definite lo- 
cation of said road, as fully as though part of the granting act. The 
effect of the forfeiting act being only to restore to the United States 
the full title to the odd numbered sections along certain portions of 
said line; but in no wise to affect the even numbered sections. This 
being so, I can find nothing in the repealing act to authorize the re- 
duction recommended. os 

The only other provision of law that Iam aware of having any rela- 
tion whatever to the matter, or, which is claimed to have any bearing 
upon it, is section 2364 of the Revised Statutes, a revision of the act of 
July 2, 1864 (13 Stat., 374). This section provides that “ whenever any . 
reservation of public lands is brought into market, the Commissioner 
of the General Land Office shall fix a minimum price, not less than $1.25 
per acre, below which such lands shall not be disposed of.” 

The word “reservation,” as here or elsewhere used in relation to the 
public lands, applies to such lands as, for any reason or purpose, have 
been excepted or reserved from settlement, entry, or other disposal, 
under the provisions of the general land laws. The even numbered 
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sections within railroad grants are not thus reserved, though spoken of 
in some granting acts as “reserved” to the United States from said 
grant; but on the contrary are universally held, and sometimes, as by 
the sixth section of the granting act In this case, expressly declared to 
be subject to settlement, etc., under the general laws; differing only 
from other public lands as to the price to be paid for them. The even 


Thumbered sections in the present case never having been in “ reserva- 


tion,” but always open to disposal to the public, I am clear the above 
section of the Revised Statutes is not applicable to them. 

In the previous legislation of Congress, when it has forfeited grants 
to other roads, no fixed rule has been followed, or well could be, because 
of the varying circumstance conuected with the forfeited grant or the 
restored lands. Of the statutes, declaring such forfeiture, examined 
by we, I find thatin most of them there has been no special provision 
in relation to the price at which either odd or even sections were there- 
after to be sold, nothing being said on the subject. In other of the 
acts the restored lands were “to be disposed of hereafter as other 
public lands,” or “‘ disposed of under the general land laws.” In the 
act of January 31, 1885 (23 Stat., 296), forfeiting the grant to the Ore- 
gon Central, the price of the lands was fixed at $1.25 per acre, for both 
odd and even sections. By the act of February 28, 1885, forfeiting the 
grant to the Texas and Pacific, the price of the restored lands was 
fixed at $2.50 per acre. Nor has the practice of the Land Department 
been uniform in the cases examined—the only ones I am aware of. 

In the case of the New Orleans, Opelousas and Great Western Rail-_ 
road, forfeited by act of July 14, 1870 (16 Stat., 277), the price of the 
odd sections was fixed at $1.25, and no action was taken in relation to 
the even sections, the act providing only for the disposal as in the case 
of other public lands. In the forfeited grant of the Placerville and 
Sacramento Valley Railroad, April 15, 1874 (18 Stat., 29), both odd and 
even sections were placed at $1.25 per acre, though no reduction of 
price was made by the forfeiting act, but only a direction to dispose of 
the lands as public land. In the case of the Stockton and Copperopolis 
Railroad grant, forfeited June 15, 1874 (18 Stat., 72), the same action 
was taken, in the absence of authority conferred. iby the forfeiting act. 
In the case of the St. Louis and Iron Mountain Railroad, lands for- 
feited by act of June 28, 1884 (23 Stat., 61), the odd sections were re- 
stored at $2.50 per acre, and no change made in the price in the even 
sections, in the absence of any provision, other than that the lands were | 


‘to be disposed of under the general laws.” And in the cases of the 


Oregon Central and the Texas and Pacific be special provisions of the 
forfeiting acts were followed. 

Finding no legislative enactment, nor uniform line of departmental 
rulings, which might have weight as establishing arule, I must decline 
to assent to the reduction of the price of the even numbered sections, 
below the sum of $2.50, at which they were fixed by act of Congress. 
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With regard to the odd-numbered or granted sections, the case is 
different. The price of these was in no way affected by the grant to 
the railroad company. They were reserved by the act making that 
grant from disposition unuer the general land laws, for the purpose of 
aiding in the construction of the road. By the act of forfeiture they 
are now taken out of that ‘* reservation” and restored to the public 
domain, and [ think under existing law, as now found in section 2364 
of the Revised Statutes, before quoted, authority is given to fix the 
price of such lands, provided it be not less than $1.25 per acre. 

Inasmuch as there is, in my opinion, no authority to reduce the price 
of the even numbered sections below $2.50, it would obviously be very 
unwise to fix the price of the odd numbered sections, side by side with 
the former, below the same price. You will, therefore, instruct the 
local officers in New Mexico that the even and odd numbered sections 
within the forfeited Jimits will be disposed of at $2.50 per acre, in ac- 
cordance with the views herein expressed. | 

With regard to the forfeited lands along the uncompleted portions of 
the line of the Atlantic and Pacific Railroad in California, ‘ between 
the Colorado river and San Buenaventura on the Pacific,” you report, 
and one of the diagrams forwarded shows, that much of said lands are 
withiu the conflicting granted limits of the Southern Pacitic Railroad 
Company. 

In relation to this matter you say: 

‘‘Tnasmucn as the grants to these companies were made by the same 
act, it follows, under the rule laid down by the Supreme Court, that the 
latter company is entitled to an undivided moiety of all lands in said 
conflicting limits. In allotting to the Southern Pacific Railroad Com- 
pany its share of these lands, every other alternate odd numbered sec- 
tion (as sections 1, 5, 9, ete.,) can be set apart for said company, and 
the remaining odd numbered sections (as sections 3, 7, 11, ete.,) re- 
stored.” 

You thereupon suggest, “that the restoration of the lands in said 
conflicting limits be deferred until the proper officers of said company 
ean be communicated with, and its formal ccnsent to this or some other 
equitable division, secured.” You also recommend that as to the re- 
maining lands within the conflicting limits of the withdrawal for the 
Southern Pacific Railroad Company you be authorized to call upon said 
company to show cause why such lands should not be restored, and 
“that pending such action, the restoration of all lands within conflict- 
ing limits be deferred.” 

Understanding these recommendations to relate entirely to the odd- 
numbered sections, within the conflicting limits of the two roads; as 
much as I regret the necessity for any delay in the premises, I believe 
the course proposed is wisest in view of the complications existing, and 
therefore approve said recommendations. But prompt action should 
be taken so that the forfeited lands be opened to the public at the 
earliest possible day. 
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PRACTICE—CONTINUANCE--GOOD FAITH. 
BENEDICT v. HEBERGER. 


A continuance to ascertain the whereabouts of the entry man and procure his attend-~ 
ance properly refused where he was represented by counsel at the hearing, and © 
the motion therefor was not filed until after the contestant had submitted his 


testimony, 
Good faith not consistent with evideut evasions of the law. 


Acting Secretary Muldrow to Commissioner Sparks, December 11, 1886. . 


[have considered the case of Albert V. Benedict v. Wilham Heberger, 
involving the SW. 4 of Sec. 30, T. 117 N., R. 60 W., 5th P. M., Huron, 
Dakota, on appeal by the last named from your office decision of May 
15, 1885, holding for cancellation his pre-emption cash entry of the tract 
described. | | 

It appears that Heberger filed his declaratory statement October 9, 
1882, with allegation of settlement August 9, 1832, and that he made 
final proof and payment for the land April 10, 1883. Subsequently, 
Benedict filed in the local office his corroborated affidavit, charging in 
substance that Heberger’s proof was false and fraudulent and his eutry 
illegal, in that he was at date of filing under twenty-one years of age, 
and consequently not a qualified pre-emptor; also that he never estab- 
lished a residence upon the tract, nor did he cultivate and improve 
the same as required by law. Said affidavit was, on January 4, 1884, 
forwarded to your office, where, after an examination of the charges, 
direction was given that a hearing be ordered to afford Mr. Benedict. 
an opportunity to submit evidence in support of bis allegations. 

-Hearing was duly had, at which contestant appeared and submitted 
testimony to show that claimant had not built a habitable house upon 
the tract and that he had not resided thereon. 

The entryman was not present at the hearing, nor was any testimony 
offered in his behalf. He was, however, represented, by attorneys, who 
cross-examined plaintiff’s witnesses at considerable length. When the 
examination of said witnesses was concluded, counsel for defendant 
moved a continuance to enable them to ascertain his whereabouts and 
procure his attendance. This motion was overruled by the local office 
and your office decision sustains the ruling. It also affirms the finding 
of the local office, to the effect that the allegations of plaintiff are sus- 
tained by the testimony, and that the entry should be canceled. 

After a careful examination of the record as made in the case, I 
concur in the conclusion arrived at by your office. To my mind, it is 
manifest from the evidence that Heberger never resided upon the tract, 
and that his so-called settlement, residence and improvements were a 
mere pretence, with a view to acquiring title to the tract under color of 
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‘the pre-emption law, while evading its plainest requirements. He tes- 
tified, in making final proof, that he had done no breaking on the tract; 
that his only improvements were a house, eight by ten, and a well, and 
that said improvements were worth $150. | 

The testimony takeu af, the hearing shows that the value of the im- 
‘provements was not to exceed $25; that the entryman never occupied 
the house as a place of residence, in fact that it was not habitable, and 
that what the proof termed a well is not worthy of the name. No fur- 
miture, stove, nor cooking utensils were ever seen in the shanty. On 
the outside, looking from a distance, one might suppose there was a 
stove inside, because a stove pipe appeared to project through the roof, 
but a closer examination showed that there was no hole in the roof 
through which it could pass, but that it was tacked to the roof, thus 
giving the shanty the appearance of having a stove within. Such a 
subterfuge as this, of itself goes far to show a premeditated purpose to 
mislead and deceive. 

Upon a full consideration of all the facts and circumstances, I have 
mo hesitation in concluding that the entry was made in bad faith, with- 
out compliance with the law, and with a studied purpose to evade tts 
requirements. 

I therefore affirm your office decision. 


RAILROAD GRANT—SETTLEMENT CLAIM, 


RAMAGE v. CENTRAL Pac. R. RB. Co. 


The pre-emption law not only conferred a preferred right of purchase, but also 
legalized settlement on the public lands with a view to cash entry, and made 
such settlement, by a qualified person, the basis of a claim against the United 
States. 

‘The residence and possession of a qualified pre-emptor covering the date of the grant, 
withdrawal, and definite location excepted tle land from the operation of the 
grant, though the settler subsequently abandoned said land and perfected a pre- 
emption claim elsewhere. 


7 Secretary Lamar to Commissioner Sparks, December 14, 1886. 


‘I have considered the case of Charles Ramage v. The Central Pacific 
Railroad Company, on appeal from your office decision of May 8, 1885, 
adverse to the company. 

The tract involved consists of lots 1 and 2, and the 8. $ of NE. 4 of 
Sec. 3, T. 2°S., R.2 W., M. D. M., San Francisco, California, and is 
élaimed by Ramage under the pre- ariprlon law, wile the company as- 
serts claim to it under the grant of July 1, 1862 (12 Stat., 489). The 
facts as disclosed bythe record in the case appear substantially as stated 
iti the decision appealed from, and are not denied by appellant. It is 
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admitted by the company that James Ramage occupied the tract, resid- 
ing upon and improving the same from 1860 to 1869, when he sold his 
possessory claim and improvements ; but it is alleged that because he, 
while holding said tract, purchased the possessory right to certain land 
in section 2, adjoining, which he subsequently, in 1878, filed upon as a 
pre-emptor, and afterwards transmuted to homestead, upon which he 
made final proof in April, 1884, therefore his occupation of the tract in 
dispute did not confer such a rigkt thereto as would except it from the 
operation of the grant. 

This contentiou can not be sustained. James Ramage appears to 
have been a qualified pre-eemptor. He testified at the hearing that he 
established his residence upon the tract in 1860, with the intention of 
pre-empting the same as soon as he could do so, and that he resided 
there with his family until 1869. It is in evidence that his house and | 
other improvements were worth at least $1,000. He could not during 
the time he resided there file for the land, for the reason that it had 
not been surveyed. The survey was not made until 1878. His posses- 
sion of and residence upon the tract covered the date of the grant to the 
railroad company, the date of the withdrawal on account thereof, and 
the date of definite location of the line ofroad. The fact that he changed 
his intention in 1869 and left this land, and afterwards, in 1878, settled 
upon and claimed under the pre-emption law another tract, does not, 
as argued, affect the question at issue. It does not change the fact that 
the settler had during the time he was upon the land a pre-emption 
right to said land by virtue of his settlement and residence thereon. 
The pre-emption law did more than create a right of pre-emption, or of 
purchase before others; it legalized settlement on the public lands with 
a view to cash entry, and made such settlement by a qualified person 
the basis of a claim against the United States; “it protected settlements 
already made, and allowed future settlements to be made with a right 
of pre-emption.” Emmerson v. Central Pacific R. R. Co. (3 L. D., 271); 
Johnson v. Towsley (13 Wall., 72). That James Ramage did not remain 
on the land until survey and consummate his claim, does not change the 
rule above enunciated, nor prevent its application to this case. 

It is sufficient to know that he had a settlement claim capable of be- 
ing perfected, in order to determine that the tract did not pass to the 
company under its grant. This being determined, it follows that the 
tract is subject to pre-emption and that Charles Ramage, who it appears 
came into possession by purchase of the improvements, and who made 
settlement in 1872, and has since resided upon the tract with his family, 
is not barred by any claim of the railroad company from filing for and 
entering the same under the pre-emption law. 

Your office decision is affirmed. 
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PRACTICE—REVIEW—STANDING OF TRANSFEREE. 
Cyrus H. HILL. 


A decision, rendered on the appeal of an eutryman, rejecting his final proof, will not 
be reviewed un the allegation of a transferee that he did not receive notice of 
such decision. 


Secretary Lamar to Commissioner Sparks, December 14, 1886. 


Iam asked by Mr. L. H. Hole, attorney for the U. 8. Mortgage Co. 
and Elizabeth H. Richardson, to review and revoke departmental .de- 
cision of October 6, 1886, directing the cancellation of the homestead 
entry of Cyrus H. Hill, made December 6, 1883, at Huron, Dakota, for 
the SE. 4 of Sec. 26, T. 111, R. 67, which was commuted to cash, final 
proof made thereon, and certificate issued Deceinber 9, 1884. And it 
appears, by the present application, that on the day after the issue of 
the final certificate, the land was mortgaged by Hill to the Mortgage 
Company, for the sum of $300; and that on May 5, 1885, the Company 
assigned the mortgage, received from Hill, to Elizabeth H. Richardson. 

The application for review is based substantially upon two general 
grounds: Ist, that said Richardson had no notice of the Commission- 
er’s decision, nor all opportunity to present her rights or equities, or to 
show that the claimant has complied with the law. 2d, That the can- 
cellation of said entry was contrary to law and the evidence. | 

With regard to the first point made, it is sufficient to refer to the 
case of John C. Featherspil (4 L. D., 570) wherein it was said that in 
the determination of that case, ‘ the fact that there is a mortgagee now 
interested in maintaining the validity of the entry brings no new ele- 
~ ment into the consideration thereof, inasmuch as he can have no better 
right than the entryman would have if present, and with whose rights 
the government. deals only, regardless of any sale, assignment, or lien 
made by him to third parties; recognizing, however, the right of said 
third parties, where their rights have been acquired subsequently to 
the issue of final certiticate, to appear and protect the same by showing 
proper compliance with the requirements of the law on the part of the 
entryman.” | ) 

ln the case under consideration, there was nothing in the record to 
show that Hill had mortgaged the tract in question ; and it was no part 
of the duty of the United States officers to search the records in the 
proper territorial office to ascertain whether any transfer of said land 
had been made or lien placed thereon by him, in order to send notice 
of the rejection of the final proof to such transferee, or lienor. Notice 
was sent to the entryman, an appeal was taken by him, and on said 
appeal the judgment of your office was affirmed. ‘There is, therefore, 
nothing in the first point to require the revocation of my former de- 
cision. 
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The second ground relates entirely to the sufficiency of the testimony 
submitted by Hill, in relation to his residence upon the land. A re- 
examination of said testimony, so far from showingany cause for revok- 
ing the former decision, serves to confirm strongly the views therein 
expressed. 

I therefore deny the present application. 


PRACTICE—STARE DECISIS—ACTING SECRETARY OF THE INTERIOR. 
REES v. CENTRAL Pac. R. Rk. Co. (ON REVIEW.) 


When a point has been settled by decision it forms a precedent, which the Department 
will not depart from, unless clearly contrary to principle. 

In accordance with the law creating the office of Acting Secretary of the Interior, the 
decisiou of such officer isin etfect the act of the Secretary. 

Cases will not be referred to the Attorney-General for his opinion, except where the 
Secretary is in doubt as to the correct conclusion. 


Seeretary Lamar to Commissioner Sparks, December 15, 1886. 


I herewith transmit the papers accompanying motions of counsel for | 
plaintiff in the case of Thomas Rees v. The Central Pacific R. R. Co., 
for a review of departmental decision of August 14th, last, adverse to 
him. Said motion and the argument in support of it Ll have carefully 
considered, and [ fail to find any good reason for granting It. 

In that opinion the Acting Secretary held that nearly all the questions 
involved in the case had already been ruled upon by this Department 
in other cases, and the patented and out boundaries of the Mexican 
grants therein referred to defined thereby, as well as the construction 
to be given to the particular railroad grants under cousideration. He 
might well have rested his conclusions upon the well recognized doc- 
trine of stare decisis. for it is a general maxim when a point las been 
settled by decision, it forms a precedent which is not afterwards to be 
departed from, unless clearly contrary to principle. It should require 
very controlling considerations to break down a former decision and lay 
anew the foundations of the law. He held, however, that inasmuch as 
Rees was not a party to the proceedings in any former case, nor the par- 
ticular tract of land the subject of controversy, and that other interests 
in similar cases were before the Department, he would consider anew 
all the matters presented by therecord. The decision proceeded at great 
length to consider seriatim all the qnestions involved. After full con- 
sideration of all the testimony in the case, and the arguments of counsel 
presented in their respective briefs, the conclusions of that decision 
were, first, that the land in controversy was never within the granted, 
claimed, or confirmed Jimits of the Moraga grant; second, that it was 
never within the granted, claimed, or confirmed limits of the Sobrante 
grant; and third, that it was within the claimed limits of the San 
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Lorenzo grant, but was excluded therefrom by the final survey of that 
rancho at a date anterior to the time when the grant to the railroad com- 
pany became operative, and that the land passed to the railroad com- 
pany under its grant. 

On the 7th day of October, 1886, B. B. Newman, aiorney for Thomas 
Rees, filed before A. C. Blanchard, register of the land office at San 
Tie ncikee: California, a motion for review and re-consideration of the 
decision of the Acting Secretary which bas been duly transmitted to 
this Department. It presents substantially the following points for my 
consideration : | 

First.—That Rees et al. were not afforded any opportunity to present 
evidence or argue their cases before the Acting peenevely by whom the 
decision of August 14th, 1886, was made. 
 Second.—That the cases were argued before the Secretary, by whom 
no decision was made. 

Third.—That the decision of the Acting Secretary is against and con- 
trary to the law and the evidence referred to in it. 

The decision of the Acting Secretary was made upon a fall consider- 
ation of the evidence and arguments adduced by Thomas Rees e? al., 
and after full consultation with the Secretary who concurred in the con- 
clusiou reached. His decision was the act of the Secretary in every 
sense, and to hold otherwise would defeat the object of the law in pro- 
viding such an officer for this Department. The other assignment that. 
the decision was contrary to the law and tlie facts is considered and ad- 
judged unfounded. a 

I notice the forcible effort made by counsel to show that thetrue loca- 
tion of the southern boundary of the Moraga grant, when properly lo- 
cated, did embrace the land in controversy. This position was strenu- 
ously contended for in the argument of counsel before, both orally and 
by printed brief. I have fully considered this question, have examined 
all the facts disclosed, and I can find no error in the conclusion reached 
by the Acting Secretary. To meet and answer anew all the assertions 
of fact, made in the present motion, would require a re-statement of the 
whole case and at last end in repetition of the decision already made, 
which is wholly unnecessary. 

The only new matter presented by the motion is that certain lands in 
township 258., range L W., M. D. M., surrounding the land in contro- 
versy, are eppusiie the first completed section of twenty miles of road 
extending from San Jose northward, and were selected by the Western 
Union Pacifie Railroad Company, to which the Central Pacific is sue- 
cessor, on December 11, 1866. 

The records of the Land Office show that list numbered two, referred 
to in the motion of counsel, was selected December 11, 1866, and did 
embrace lands in township 2, 3,5 and 758., and range 1 W.and 1 E., 
but the records also show that this list, on receipt at the General Land 
Office, was suspended, and across it was written ‘‘suspended because 
selected beyond the completed first section of twenty miles.” 


* 
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The decision of August 14th holds that the company’s right to these 
lands did not attach until the President’s acceptance of the road op- 
posite thereto, on January 21, 1870, and the lands in list numbered 2, 
selected as aforesaid, were not patented to the company until May 24, 
1870, subsequent thereto. As a question of fact, the records of the 
Land Office conclusively support the statement of facts made by the 
Acting Secretary and he was manifestly correct in the conclusion 
reached. | . | 

The argument against the conclusion of law in the former decision, 
viz.: That lands public in every sense at the date when the line of roadk 
was definitely fixed passed under the grant adds nothing to what was 
before said in argument and fully considered. The decision upon these 
points properly construed the law applicable to this case, and this opin~ 
‘jon is strengthened by the recent decision of the supreme court of the 
United States in the case of Buttz ». the Northern Pacific Railroad 
Company (119 U.3., 55). 

I tind in the papers in the case a motion that this entire case should 
be referred to the Honorable the Attorney General of the United States 
for his opinion and advice on the decision aforesaid, under the authority 
of the United States Revised Statutes, which provides that “the At- 
torney General shall give his opinion in writing when requested by the 
President or by the head of a Department.” | 

It has been the practice of this Department under its present man- 
agement to refer matters and cases to the Attorney General for his 
opinion wherein the Secretary is in doubt as to a correct conclusion. 
In this case I have no doubt, and therefore both motions are denied. 


———ee 


UNTRIES AND FILINGS ON SWAMP LANDS. 
CIRCULAR. 
Commissioner Sparks to registers and receivers, December 13, 1886. 


The rules heretofore in force relative to the admission of entries and 
filings on lands selected (and prior to their approval and certification 
by the Secretary of the Interior) as “‘swamp and overflowed and ren- 
dered thereby unfit for cultivation,” are hereby modified as follows: 

1. When any settler upon such lands or applicant to enter the same 
under the public land laws of the United States shall applv to make @ 
filing or entry under said Jaws, accompanied by a statement under oath 
corroborated by two witnesses, that the land in its natural state is not 
swamp and overflowed and rendered thereby unfit for cultivation, the 
register aud receiver will allow such filing or entry “ subject to the 
swamp land claim.” 

2. Upon the admission of any such filing or entry the register will at 
once notify the governor of the State thereof, aud allow him sixty days 
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within which to object to the perfection of the entry and to apply for a 
hearing in behalf of the State to prove the swampy character of the 
land. | 

3. When a hearing is ordered between the State and claimant under 
the public land laws, the burden of proof will be upon the State to 
establish the character of the land. | 

4, When no protest or application for a hearing is presented on the 
part of the State, as herein provided, the State will be deemed concluded 
from thereafter asserting a claim to the land under the swamp land 
grant. 

5. The foregoing applies.only to those States whose claims are adjusted 
by examinations in the field. 

6. Where swamp land selections are based upon the field notes of 
survey, and the land is alleged not to have been in fact swamp and 
overflowed, and rendered thereby unfit for cultivation at the date of the 
swamp land grant, the burden of proof will be upon the contestaut or 
adverse claimant under the public land laws. 

7. You will promptly .advise this office when notice is given the 
governor in any case, stating the date of such notice, aud the descrip- 
tion of the land involved. You will also duly report the governor's 
action in each case. 


Approved: 
L, Q. C. LAMAR, 
| Secretary. 


RAILROAD GRANT—SUIT TO VACATE PATENT. 
MISSOURI, KANSAS & TEXAS Ry. Co. 


The Department adheres to its former recommendation of suit to vacate patents is- 
sued to this company for certain even sections of land iu Allen County, Kansas. 

The case of the Kansas City, Lawrence and South Kansas R. R. Co. v. Benjamin 
Harris Brew ster cited and distinguished. 


Acting Secretary Muldrow to Attorney General Garland, December 17, 
1886. 


T have the honor to acknowledge the receipt of your letter of the 
12th instant, transmitting a letter from one John 8. Martin, of Moran, 
Kansas, asking that the suit recommended on June 16, 1886 (4 L. D., 
573), be dismissed. As grounds for such request, Mr. Martin refers 
vaguely to an “opinion of the Supreme Court.” I suppose the refer- 
ence to be to the case of the Kansas City, Lawrence and South Kansas 
Railroad Company v. Benjamin Harris Brewster, Attorney General, de- 
cided by that court November 8, (886. After an examination of the 
opinion in that case, I can not see that it conflicts in any manner with 
my said recommendation, or with the issues in the suit commenced pur- 
snant thereto. The recommendation of this Department of June 16, 
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1886, was that suit be instituted to set aside patents issued to the Mis- 
souri, Kansas and Texas Railway Company for even sections in its in- 
demnity limits, (1) where they overlap the granted limits of the Leav- 
enworth, Lawrence and Galveston road, and (2) where they overlap the 
indemnity limits of said road, in so far as they lay in Allen County, 
Kansas. | 

The case above referred to involved the title to odd sections only, ly- 
ing in the common indemnity limits, and in no manner referred to the 
even sections. This is stated in the bill and admitted in the answer, 
upon which the issues were joined. The Leavenworth, Lawrence and 
Galveston road had relinquished all claim to such sections to the Mis- 
souri, Kansas and Texas Company and that company took patents for 
the same and assigned them to the Kansas City, Lawrence and South 
Kansas road, the successor of the Leavenworth, Lawrence and Galves- 
ton. The remaining pertinent facts of that case are as follows: 

An act of Congress, approved March 3, 1863, granted to the State of 
Kansas, for the purpose of aiding in the construction of the Leaven- 
worth, Lawrence and Galveston railroad, and the Atchison, Topeka 
and Sante F6 railroad, with a branch down the valley of the Neosho 
River, in said State, “every alternate section of land designated by odd 
numvers, for ten sections in width on each side of said road and each 
of its branches.” The act also provided for indemnity for lands lost, 
by selections from the odd sections in a strip ten miles wide on each 
side of said roads. The Atchison, Topeka and Santa Fé R. R. Co. did 
uot build said branch, but, on March 9, 1866, assigned all its interest 
and right in the same to the Union Pacific Railroad Company, South- 
ern Branch (afterwards known as the Missouri, Kansas and Texas R. 
R. Go.). The act of July 26, 1866, made a similar grant to said State, 
for the purpose of aiding the U. P. R. R. Co., Southern Branch, also 
extending down the valley of the Neosho and through the same lands, 
providing however that indemnity might be taken “from the public 
lands of the United States” nearest to the granted sections, Under 
this latter act the road was constructed, and near the southern boundary 
of Allen county crossed the Leavenworth, Lawrence and Galveston road 
(of which the Kansas City, Lawrence and South Kansas road is the 
suecessor). Hence the conflict in question between the indemnity limits 
of the two roads. Such being the facts, it was insisted by counsel that 
the lands in question became appropriated by the act of 1863 to the 
building of the southern branch of the Atchison, Topeka and Santa Fé 
R. i., and that the grants of 1863 and of 1866, instead of being made 
by Congress in aid of one and the same road, are different and conflict- 
ing grants, and that the earlier grant prevents the Missouri, Kansas 
and Texas R. R. Co. fiom realizing the bounty of Cougress on that sub- 
ject, because there is in the latter grant an express reservation of any 
lands granted previously for railroad purposes, as follows: * Provided, 
that any and all lands heretofore reserved to the United States by any 
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act of Congress . . . . . forthe purpose of aiding in any object 
ofinternalimprovement . . . . . beand the same are hereby re- 
served to the United States from the operations of this act.” But the 
court found that the Missouri. Kansas and Texas Company had become 
possessed by assignment of all rights under the act of 1863; that Con- 
gress was aware of this fact; that the two acts are to be taken and con- 
strued in pari materia ; that the only object was the building of one 
road, and that Conyress *‘ intended by the latter act to ratify and make. 
good the right which the Union Pacific R. R. Co., Southern Branch, al- 
ready had to the same lands, for the purpose of building that road.” 
This reasoning can not apply to the even sections, for none of the acts 
authorize the selection of even sections, except the act of 1866. So 
far from tnilitating against the said recommendation, the language of 
the court foreshadows a favorable decision in the case in question, for 
after stating the argument based on the above quoted proviso the court 
says: “If the Atchison, Topeka and Santa Fe R. R. Co. had built a 
line of road along the same general course and through the same lands, 
-twenty miles in width, that the Missouri, Kansas and Texas R. R. Co. 
has occupied with its road, and asserted a claim to these lands, or to 
auy of them, the argument would be almost irresistible.” Now, this lan- 
guage describes just the status of the lands in question, as far as they 
lie in the granted limits of the Leavenworth, Lawrence and Galveston 
Co. That company did build its road * through the same lands,” and 
asserted a claim to them. Whether the language of the court applies 
to the sections in the common indemnity limits, does not seem necessary 
to determine. It is sufficient to say that the even seetions were not un- 
der discussion at all. I can find no reason in said decision for modifying 
the former recommendation. 


—— —— 


RESIDENCE—PUBLIC OFFICIAL. 
LEON E. LuM. 


The residence of a public official is presumptively consistent with the law creating 
the office. 


Acting Seeretary Muldrow to Commissioner Sparks, December 17, 1836. 


I have considered the case of Leon E. Lum, involving pre-emption 
cash entry for the N. 4 of the NW. 4 and the N. 4 of the NE. 4 of Sec. | 
4, T. 134, R. 27, St. Cloud, Minnesota, containing 153.22 acres, on ap- 
peal from the decision of your office, dated July 19, 1885, holding said 
entry for cancellation. 

It appears that the facets are as follows: Lum made his settlement 
January 5, 1883, erecting a frame building, twelve by fifteen feet. Some 
two or three mouths afterwards, he built a log house, eighteen by 
twenty-two feet, and a stable twelve by twenty-six feet. There was a 
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floor in the house, and both the house and barn had a board roof cov- 
ered with tar paper. After final proof, he dug a well and curbed it up, 
adding a board partition to the house, two doors and a window. The 
stable was enlarged to twenty-six by thirty-eight feet. About two acres 
of land were broken, and planted with potatoes, turnips and other veg- 
etables. The improvements were worth $250 or thereabouts. Lum 
paid the double minimum price for the land, $2.50 per acre 

It appears that Lum never actually established a pouldence upon the 
land. It does not appear in the record that the claimant ever slept on 
the land, while it does appear that William Seeley, a witness on behalf 
of the claimant, had the use of the house and barn as a logging camp 
for “‘a part of the summer and the winter of 1884.” 

Mr. Lum’s attempt to establish and prove a residence is moreover in- 
consistent with his position as city attorney at Brainerd, which from 
the records it is proved that he held. The seventh section of article 
seven of the Constitution of the State of Minnesota, amended Novem- 
ber 3, 1868, reads as follows: 

“‘ Kvery person who by the provisions of this article shall be entitled 
to vote at any election, shall be eligible to any office, which now is or 
hereatter shall be, elective by the people in the district wherein he shall 
have resided thirty days previous to such election, except as otherwise 
provided in this constitution, or the constitution and laws of the United 
States.” 

For these reasons I affirm your decision of July 19, 1885, and direct 
that the entry be canceled. 


PRIVATE CLAIM—JURISDICTION—INDEMNITY SCRIP. 
JOHN SHAFER. 


When the jurisdiction of a court of limited and special authority appears upou the 
face of its proceedings, ity action cannot be collaterally attacked for mere error 
or irregularity. 

The jurisdiction appearing, the same presumption of law arises that it was rightly 
exercised, as prevails with reference to the action of a court of superior and gen- 

eral authority. 

In a claim for indemnity scrip under the third section of the act of June 2, 1858, it 
must appear that the alleged basis for indemnity was not embraced among the 
claims expressly excepted frum confirmation. 


Secretary Lamar to Commissioner Sparks, December 15, 1886, 


By the treaty of Paris, signed on the 30th of April, 1803, and ratified 
on the 21st of October in the same year, France ceded the Louisiana 
territory to the United States (8 Stat., 200). Congress thereupon passed 
the acts of April 25, 1812 (2 Stat., 713), and March 3, 1819 (3 id., 528), ° 
providing for ascertaining and adjusting the titles and claims to lands 
in that part of the said territory which lies east of the Mississippi 
River and the Island of New Orleans, and west of the River Perdido. 
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Pursuant to these acts of Congress this part of said territory was 
divided into two land districts, between which Pearl river was the 
boundary; and for each of which districts commissioners for land claims 
were appointed. In obedience to these laws the Commissioners, Crosby 
and Skipwith, of the St. Helena district of Louisiana, on the 24th of 
July, 1821, made their report and recommended for confirmation a list 
of settlement claims in their district. In said list and numbered 190, 
is found the claim of Johu Shafer. This report is now published in 
Volume 3, American State Papers—Green’s Edition—page 447. 

These ¢laims were confirmed by the acts of Congress approved May 
8, 1822 (3 Stat., 707), and August 6, 1846 (9 id., 66). The confirmation 
under the third section of the act of 1522 is in the following language: 

‘The persons embraced in the lists of actual settlers, or their legal 
representatives, not having any written evidence of claim reported as 
aforesaid, shall, when it appears by the said reports, or by the said lists, 
that the land claimed or settled on had been actually inhabited or cultt- 
vated by such person or persons in whose right he claims, on or before 
the fifteenth day of April, 1813, be entitled to a grant for the lind so 
claimed or settled on as a donation: Provided, ..... That no lauds 
shall be thus granted which are ciaimed or recognized by the preceding 
sections of this act, or by virtue of a confirmation under the said act 
of 1819.” 

And the concluding part of the act of 1546 provides: ‘ But this con- 
firmation shall in no manner affect prior rights, and shall only amount 
to a relinquishment on the part of the United States.” 

At a succession sale of the estate of the deceased confirmee, had on 
the 19th of March 1872, in pursuance of a decree of the parish court 
in and for the parish of St. Helena, Louisiana, this inchoate claim was 
purchased by John G. Cole and Company, of said parish, in whose name 
an application was made to the surveyor-general of Louisiana, on the 
29th of the following June, for indemnity scrip under the third section 
of the act of June 2, 1858 (11 Stat., 294). | 

For some reason or other, which does not appear in the record before 
me, the scrip was not prepared by the surveyor general, and nothing 
further appears to have been done in relation to the same for more than 
ten years, when the surveyor-general reported that this claim together 
with some others was suspended under the ruling in the well known 
case of Joshua Garrett (2 C. L. L., 1005), 

In the course of official business the case came before your office 
where a final decision against the right of said Cole and Company to 
receive scrip for this claim under the said act of 1858 was rendered 
January 29, 1884. The grounds upon which said decision was based 
are, First, That inasmuch as there were certain restrictions on this 
elaim, and certain provisos in the confirmatory acts of Congress, there- 
fore no certificates of location ought to issue until the actual or approx: 
imate locus of the land claimed by Shafer should be shown. This was 
following the rule in the case of Madam Bertrand (Land Office Report 


DECISIONS RELATING TO THE PUBLIC LANDS. 985 


for 1879, p. 215). Second, That even were it ascertained that certifi- 
_ cates should issue on this claim, the parties applicant therefor have 
not shown themselves to be entitled to them, because the ruling in the 
‘“‘ Garrett” case (supra) had not been complied with. 

From said decision an appeal was brought here, and the questions in- 
volved in the case have been very carefully considered, counsel for ap- 
pellants having been heard orally and also by brief. The main grounds 
urged in the appeal against the decision below, are, that the case upon 
which it is based, nainely the “* Bertrand” case, and the *“* Garrett” case 
are erroneous expositions of the law in relation to such matters, and 
for that reason they should be overruled. 

Now, the “Garrett” case was overruled by this Department on the 
17th of September last, in the case of Lettrieus Alrio (5 L. D., 158); 
but as the succession proceedings in the matter of this claim were had 
in a differeutly constituted court and under a somewhat different jndi- 
cial system, from those in the “ Alrio” case, [ have examined this ques- 
tion anew, as to its applicability to the present case. 

The first question to be considered thus becomes: Are the purchasers 
of said claim at the judicial sale aforesaid the legal RODIOSOnUBDIVES of 
the said John Shafer? 

As already stated, the proceedings in the matter of the succession of 
John Shafer were had in 1872. They were therefore under, and in con- 
formity to the judicial system of Louisiana, as it existed under the 
State constitution of 1868. For be it remembered that the act of 1858 
recognizes as the legal representative of a confirmee in the particular 
case him, who, under local Jaw, is the owner of the claim. 

Article 73 of the Constitution provides: ‘The judicial power shall be 
vested in a supreme court, in district courts, in parish courts, and in 
justives of the peace.” Article 87. “ ... All successions shall be 
opened and settled in the parish courts; and all suits in which a succes- 
sion is either plaintiff or defendant nae be brought either In the parish 
or district court, according to the amount involved.” | 

A further examination of the statutes of the State discloses the fact, 
which is conceded here by the appellant, that the parish court of St. 
Helena is a court of special and Jimited jurisdiction, as that term is 
generally understood and used. Now, it is well settled in jurispra- 
dence, that the judgment of a court of limited jurisdiction can be inquired 
into only so far as the inquiry relates to the facts necessary to confer 
jurisdiction, but no inquiry can be made beyond the jurisdictional facts. 
(Wells on Res Adjudicata and Stare Decisis, 341-3; and Secombe »v. 
Railroad Company, 23 Wall. 108). And in the case of Comstock »v. 
Crawford (3 Wall., 396), the court say, with reference to the BS 
question before me for consideration: 

“Tt is well settled that when the jurisdiction of acourt of limited and 


special authority appears upon the face of its proceedings, its action 
cannot he collaterally attacked for mere error or irregularity. The 


286 DECISIONS RELATING TO THE PUBLIC LANDS. 


jurisdiction appearing, the same presumption of law arises that it was 
rightly exercised as prevails with reference to the action of a court of 
superior and general authority. . . . When by the presentation of 
a case within the statute the jurisdiction of the court has once attached, 
the regularity or irregularity of subsequent steps can only be questioned 
in some direct node prescribed by law. They are not matters for which 
the decrees of the court can be collaterally assailed. . . . The suf- 
ficiency of the proof upon which the court took its action is not a matter 
open to consideration in a collateral matter. It does not touch the ques- 
tion of jurisdiction.” | 

Now what are the jurisdictional facts appearing upon the face of the 
record in the case under consideration ? 

An inspection of the transcript of the record of proceedings of the 
parish court, parish of St. Helena, in the matter of this succession 
shows the necessary facts to confer jurisdiction under the Louisiana 
law. Section 3691 of the Revised Statutes of: Louisiana, 1870, provides: 
‘¢ Whenever it shall be found by the clerk that a succession is so small - 
that no person will apply for, or accept the curatorship, the clerk shall 
assume the administration of such succession, provided, the value of 
such succession is not more than $500.” 

Article 1114, Civil Code: ‘¢He who claims the curatorship of a vacant 
succession, or one of which the heirs or part of them are absent and not 
represented must present his petition to that effect to the judge of the 
place where the succession was opened.” 

It is shown by the record that John H. Pipes, clerk of the parish of 
St. Helena, presented his petition to the judge of that parish, setting 
forth: “That John Shafer departed this life in said parish intestate, 
leaving the property described of less value than $500, and that he had 
no heirs present or represented in the State.” In the language of the 
supreme court in the case of Comstock v. Crawford (supra), ‘ These 
recitals in the petition and in the record are prima facie evidence of the 
facts recited, and show the jurisdiction of the court over the subject. 
What followed was in the exercise of its judicial authority, and could 
only be questioned on appeal.” 

The effect of these succession sales and the force and effect that ts 
given to a judgment or decree of the court in relation to them in the 
State of Louisiana, and also the weight that should be given them in 
the executive departments of the general government, were very fully 
discussed in the late case of Lettrieus Alrio (supra), which was in many 
respects analogous to the one under consideration, and nothing further — 
need be said bere in relation to those matters. Suffice it to say, that 
from what has already been said herein, and for the reasons assigned 
for the conclusion reached in the ‘*Alrio” case, I am clearly of opinion 
that the purchasers of this inchoate claim at the succession sale afore- 
said, the present applicants herein, should be considered as the legal 
representatives of the said John Shafer, and should receive the scrip 
applied for, unless said scrip should be withheld for somé other reason. 
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~ The only other reason for withholding said scrip is found in the first 
objection noted by the Commissioner of the General Land Office, hereto- 
fore set out in detail. And fo this question our attention will now be 
directed. 

The concluding part of the third section of the act of 1853, under 
which the present application is made provides: | 
«That in all eases of confirmation by this act, or where any private 
Jand claim has been confirmed by Congress, and the same, in whole or in 
part, has not been located or satisfied, either for want of a specific loca- 
.tion prior to such confirmation, or for any reason whatsoever, other than 
a discovery of fraud in such claim subsequent to such confirmation, it 
shall be the duty of the surveyor general of the district in which such 
claim was situated, upon satisfactory proof that such claim has been 
so confirmed, and that the same, in whole or in part, remains unsatisfied, 
to issue to the claimant, or his legal representatives, a certificate of loca- 
tion for a quantity cf land equal to that so confirmed and unsatisfied ; 
which certificate may be located upon any of the public lands of the 
United States subject to sate at private entry, at a price not exceeding 
one dollar and twenty-five cents per acre: Provided, That such location 
shall conforin to legal divisions and subdivisions.” 

In the examination of this question two inquiries present themselves 
for consideration: First, Was the confirmation before mentioned, such 
a confirmation as the act of 1858 contemplated? Second, If so confirmed, 
does the claim for any reason mentioued in said act remain unsatisfied ? 

Now, in the report of the Commissioners, Cosby and Skipwith, the 
settlement claim of John Shafer is said to lie in the parish of St. Helena, 
and the date of the inhabitation and cultivation is given as 1809. This 
claim, then, is within the provisions of the confirmatory acts in so far 
as the date of inhabitation and cultivation is concerned. Recurring 
now to the acts of contirmation, it is to be noted that these settlement 
claims were not confirmed absolutely for a certain number of acres of 
land, but only gualifiedly, or under certain restrictions. In other words, 
the elaim confirmed was a mere contingent grant, valuable only in case 
it did not embrace lands claimed or recognized by the first two sections 
of the act of May 8, 1822, or by virtue of a confirmation under the act of 
March 3,1819. The language of these confirmatory acts is express upon 
this point, and can not be misunderstood. It is: ‘‘No lands shall be 
thus granted which are claimed or recognized by the preceding sections 
of this act, or by virtue of a confirmation under the act of March 3, 1819.” 
And again: “But this confirmation shall in no manner affect prior 
rights, and shall only amount to a relinquishment on the part of the 
United States.” 

The two “preceding sections” of the act of 1882 had reference to 
claims to land derived from British or Spanish authorities, reported to 
the Commissioners and recognized by them as valid and complete titles 
agreeably to the laws, usages and customs of the said goveruments; 
and also all claims reported to the Commissioners founded on orders of 
survey, requettes, permission to settle, or other written evidence of 
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title. And the act of 1819 had reference to claims of the same nature 
as those referred to in the first two sections of the act of 1822.’ So that, 
if this claim of Jolin Shafer embraced lands included within any of 
the other classes of claims mentioned in the act of 1819 or the act of 
1322, to that extent it was not confirmed. In other words, to that 
extent it was no claim at all, within the meaning of the act. The act 
in effect granted and confirmed to these settlement claimants only so 
much land as they claimed, with this condition, that such lands were 
not embraced within any claim of the other classes therein mentioned. 
This raises a question of fact, and the first thing to be shown by the. 
applicants for scrip herein, is, that the claim of John Shafer did not 
embrace lands included within any claim of the other classes men- 
tioned in the confirmatory acts. Until this be shown there is no basis 
for indemnity under the act. That is to say, there is no showing made 
that the claim in question has been confirmed by Congress for any de- 
finite amount of land. True, these settlement claims were usually for _ 
six hundred and forty acres, never exceeding that amount; and from a 
certificate of the register and receiver at the New Orleans Land Office, 
dated July 8th, 187%, it is ascertained that the claim of John Shafer was 
confirmed under the act of 1846 for six hundred and forty acres. But 
neither in this certificate nor in the report as published in Green is 
there any description of the claim either by metes and bounds or other- 
wise. So that considering this certificate in connection with the con- 
firmatory acts only goes to confirm the conclusion hereinbefore arrived 
at with reference to this claim. This conclusion is also strengthened 
by reference to section 4 of the act of 1822, for in that section the register 
and receiver are invested with the power of directing the manner in 
which elains should be located and surveyed, and power also to decide 
between parties whose claims conflicted. And reference is made to 
claims such as the one under consideration. | 

J therefore conclude that there is not sufficient showing here to war- 
rant the issuance of serip under the act of 1838, that the basis for such 
indemnity scrip is not shown, and that until such basis be shown no 


scrip should issue on this claim, For under the act of 1858, which on 
this point isclear and unambiguous, scrip is to issue only when the “land 


claim has been confirmed by Congress and the same in whole or in part, 
has not been located or satisfied,” and is to be issued “ for a quantity of 
_ land equal to that so confirmed and unsatisfied”; and in this case, as has 
been clearly stated, the difficulty lies in the fact that from the present 
record, it can not be ascertained what was coufirmed, and what remains 
unlocated and unsatisfied. 

This view of the case renders it unnecessary to consider the question 
argued by counsel for appellants herein, that the act of the surveyor 
general in passing upon claims and issuing scrip therefor, is not subject 
to the control of the Commissioner of the General Land Office or any 
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other authority, for as before stated the surveyor penetra never did 
issue serip on this claim. 

This case not being precisely similar to the * Berteaad ” case, that 
ease is not relied on herein, and no opinion is expressed concerning the 
correctness of the ruling therein. 

The decision appealed from is modified in accordance with the views 
above expressed. 


SULDIERS’ ADDITIONAL HOMESTEAD ENTRY—SETTLEMENT. 
OLIVER v. THOMAS ET AL 


A soldiers’ additional homestead entry, made through an agent, in conformity with 
the praetice authorized by the Department, is a valid appropriation of the land 
covered thereby. 

No rights, under the pre-emption law, are acquired by settlement upon land segre- 
gated from the public domain. 

Nor will a settlement of such character create any right to pre-empt an adjoining 
tract of public land. 


Secretary Lamar to Commissioner Sparks, December 16, 1886. 


This controversy relates to the NE. 4 of Sec. 12, T.2S., R. 2 W., M. 
~D.M., San Francisco, California, the material facts in the case being 
sabstantialls as follows : 

The township plat was filed in the local office J uly 8, 1878, and on the 
same day soldiers’ additional homestead entry No. 3954 was maded in the 
name of one George W. Thomas, for the E. 4 of the quarter above speci- 
fied. Four days thereafter (July 12, 1878) Frank Oliver filed declara- 
tory statement No. 14,358 for the entire quarter, alleging settlement 
October 1, 1877, and on the 8th day of November, 1883, Antone Gomez 
made homestead entry No. 5663 for the W. 4 of the quarter. 

On the 22d of November, 1883, Oliver offered his final proof for the 
entire quarter, the other parties in interest appearing and cross-exam- 
ining his witnesses, but offering no testimony in their own behalf. . 

Upon the testimony thus adduced, the local office decided that the 
soldier’s additional homestead entry of Thomas embracing the EH, 4 of 
the quarter should stand, and that Oliver should be allowed to enter 
the W. 4 of the quarter under the pre-emption law. 

Upon appeal this decision was affirmed by your office October 7, which 
was adhered to upon review October 25, 1884, and the homestead entry 
of Gomez was held for cancellation. 

From these decisions separate appeals have been filed on behalf of 
Oliver and Gomez. Oliver appeals from that part of said decision 
which awarded the K. 4 of the quarter to Thomas, alleging two grounds 
of error: First, That the homestead entry of Thomas is invalid for the 
reason that it was not made by him in person; Second, That the de- 
cision appealed from is contrary to the evidence in that it finds Oliver's 
settlement to have been made in the fall of 1879 instead of October 1 
1877, as alleged by him. 

2278 DEC——19 
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Gomez appeals from that part of said decision awarding the W. 4 of 
the quarter to Oliver, and holding his (Gomez’s) homestead entry there- 
of for cancellation, alleging five grounds of error: First, That Oliver’s 
residence and principal improvements being on the tract embraced in 
the entry of Thomas were not on public land, and therefore no right to 
said W. $ of the quarter could be acquired by reason of them under the 
pre-emption law; Second, That Oliver’s declaratory statement having 
been filed before his actual settlement was for that reason void; Third, 
That Oliver’s claim was illegal in that it was asserted in the interest of — 
one Bellina. The fourth and fifth allegations were merely a summary 
of the ones preceding and will not be set out in detail. 

An examination of the testimony shows that at the date of Olive r’s 
alleged settlement and long prior thereto this section of land was in- 
cluded within a large enclosure claimed by one Antone Bellina, and in 
his possession and use until the fall of 1879. Bellina is the step-father of 
Oliver’s wife. During the time Bellina was in possession of this tract 
Oliver was his hired man, lived with his family on other land within 
the enclosure, slept occasionally in a small cabin on the tract in con- 
troversy, cultivated it for Bellina, and received for his services about 
$600 per annum and board for himself and wife. Some time in the fall 
of 1879 Oliver purchased of Bellina the possessory right to the quarter 
in controversy and the improvements thereon, and then for the first 
time moved his family on the land and established a bona fide residence 
there. He built an addition to the cabin thereon and has continued to 
reside there ever since. His residence and main improvements valued 
at about $700 are upon the E. 4 of the quarter, the tract embraced in 
the entry of Thomas before mentioned. He has about one hundred and 
forty acres of the quarter under cultivation. 

From this finding on the evidence, it is readily seen that Oliver’s 
allegation of error is not well taken; and that your office was not in 
error in finding that Oliver’s settlement and residence on this quarter 
commenced in the fall of 1879. His claim to the E. 4 of this quarter 
must therefore fail, unless he succeeds on his first allegation of error, 
viz: That the soldier’s additional homestead entry in the name of 
Thomas is invalid and illegal. 

This entry, as already stated, was made July 8, 1878, under Sections 
2304 and 2306, U. 8. Revised Statutes, and was Gees made when 
the practice ander the circular of December 1, 1877, was in force. Sec- 
tion 2304 of the Revised Statutes allows certain privileges in the matter 
of making homestead entries to all honorably discharged soldiers and 
sailors who served in the late war for the period of ninety days. Sec- 
tion 2306 enacts: 

“Hivery person entitled, under the provisions of section 2304, to enter 
a homestead who may have heretofore entered, under the homestead 
laws, a quantity of land less than one hundred and sixty acres, shall 


be permitted to enter so much land as, when added to the quantity 
previously entered, shall not exceed one hundred and sixty acres.” 
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The circular above referred to, or so much thereof as has relation to 
the question under consideration, provides : 

‘¢ Where a party entitled desires to make an additional entry of a 
quantity which, with his original entry, shall not exceed one hundred 
and sixty acres, it is required that a full recital of military service be 
presented to this office, with due proof of the identity of the party 
making the claim, and with proper reference to his original homestead 
entry, giving the name of the district office, date and number of entry, 
and description of the land. In addition, a detailed statement, under 
oath, must be filed by the party in interest, setting furth the facts re- 
specting his right to make the entry, and containing his declaration 
that he has not in any manner exercised his right, either by previous 
entry or application, or by sale, transfer, or power of attorney, but that 
the same remains in him unimpared. He must also declare, under oath, 
that be has made full compliance with the homestead law in the inatter 
of residence upon, cultivation and improvement of, his original home- 
stead entry; and should further recite whether or not he has proved up 
his claim and received a patent of the land. 

When these papers are filed and examined, they will, if found satis- 
factory, be returned with a certificate attached recognizing the right of 
the party to make additional entry under the law; and when presented 
with a proper application at any district land office, either by the party 
entitled or his agent or attorney, they will be accepted by the register 
and-receiver, and forwarded with the entry papers to this offiee in the 
usual manner.” 

This Thomas entry was made under the following circumstances: The 
certificate of your office showing that Thomas was entitled to an ad- 
ditional homestead entry not exceeding eighty acres, as provided by 
the statute above quoted was issued under date of February 7, 1878. 
Prior to this general recognition of his right to an entry of this kind, 
Thomas, on January 1, 1878, appointed one D. H. Talbot, of Sioux City, 
Towa, his attorney to obtain the examination and approval of his claim 
for an additional entry, and authorized the said Talbot to receive said 
certificate above mentioned, and to locate for him at any land office in 
the United States such lands as he should be entitled to enter. He 
further gave unto said attorney “full power of substitution, and to ask 
for and receive the patent for the land so located by my (his) additional 
right;” and also irrevocably invested him “ with full power to perform 
everything whatsoever required and necessary to be done, as I (he) 
‘ might or could do if personally present.” 

Under date of May 16, 1878, the said Talbot “substituted and ap- 
pointed” one William H. Mead, of San Francisco, California, “to ex- 
ecute and perform the powers and trusts” granted by the power of at- 
torney before mentioned. 

Mead it appears located the land embraced in the Thomas entry, and 
filed all the necessary papers and exhibits in the San Francisco land 
office on the 8th of July, 1878. 

Upon this state of facts it is insisted on behalf of Oliver that the 
Thomas entry is absolutely void, eharging, first, That the power of at- 
torney given by Talbot to Mead was in blank, the name of said Mead 
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having been inserted therein some time after it was signed and ac- 
knowledged by Talbot as aforesaid: Second, That the application to 
enter made and filed on behalf of Thomas July 8, 1878, was signed by 
Tho:.as in blank, no description of this or any other land having been. 
inserted therein until some time after the signing thereof by Thomas, 
and that Thomas was not within the State of Califoinia on the day the 
entry was nade in his name. A hearing is therefore asked by him to. 
prove these allegations. | 

In so far as the matter of a hearing is concerned, it is sufficient to 
say, that it must be denied if the alleged facts, though proven, could 
be of no avail to Oliver. 

Now, under the circular of instructions above mentioned, in force 
when the Thomas entry was made, the practice was tu allow entries 
made under circumstances similar to those alleged on behalf of Oliver 
in relation to this entry. This practice is expressly sanctioned by Sec- 
retary Chandler in his letter to the Commissioner of the General Land 
Office dated March 10, 1877 (2 C. L. L., 478) which was the basis of the 
circular above-mentioned. See also the eases of Calvin A. Allison (1 
L. D., 61); Joshua Farmer (2 id, 31); William French (id., 237); Lamon 
Shaffer (id., 240). | 

The Thomas entry, therefore, having been made and allowed under 
the rulings then in force, and not being in conflict with the law as then 
interpreted should be allowed to stand. The entryman complied with 
all the regulations of the Department in the matter of his entry and he 
should not be prejudiced now, because those regulations have been 
changed. I Kent’s Com., 476; Brown v. United States (113 U. S., 568, 
and cited cases), 

This brings me to the consideration of Gomez’s appeal. As already 
stated, the evidence shows that Oliver’s settlement was made and his 
residence established upon the land embraced in the Thomas entry, in 
the fall of 1879, after the allowance of said entry, and that his main im- 
‘provements are apon that tract. 

Upon these facts the contention on the part of Gomez is, that Oli- 
ver’s settlement, made upon land which was embraced in the Thomas 
entry, was unauthorized and void for all purposes. 

I have been unable to discover any authority directly in point upon 
this question, but I am of opinion, that upon principle, the point raised 
by Gomez is well taken. The settlement of Oliver was made not on 
public land, but upon land which had been segregated from the public 
domain. Manifestly, then, he could acquire no rights to the tract upon 
which he settled. If he could acquire no rights under the pre-emption 
law to the tract upon which he settled, I am unable to discover what 
rights he can assert by virtue of such settlement to an adjoining tract 
occupying a different status. It has been repeatedly held by this De-. 
partment that a settlement made on land covered by an entry is as 
against the government of no effect while such entry remains uncan- 
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celed. Likewise a settlement made upon a reservation is as against the 
government of no force or effect while such reservation is in existence. 
Hosmer v. Wallace (97 U. 8., 575). But it is said that Oliver’s settle- 
ment was for the entire quarter, that his claim was to that extent, and 
therefore that his settlement though made on land to which he could 
hope to acquire no right, was nevertheless good to the remaining part of 
the same quarter. Stated in general terms this preposition amounts to 
this: Any qualified pre-emptor may settle on a tract of patented land, 
knowing it to be such, aud lay claim to such patented tract and an ad- 
joining tract of public land under the pre-emption law; then make final 
proof tor the whole tract, showing conclusively that he did not reside 
upon the public land, and have that tract of public land awarded to him 
under the pre-emption law. Such proposition is to my mind clearly un- 
tenable. It is quite true that a settlement made on any part of a quar- 
ter section of publicland may be considered to embrace the whole quarter; 
bat that is not this case by any means. A settlement made on a tract 
of land segregated fiom the public domain, the settler knowing or bound 
to know that the land occupies such status, is, neither in law or in fact, 
any settlement at all. It is useless for all purposes. 

Further, it is shown conclusively that Oliver’s so-called settlement 
was not made until about sixteen months after bis pre-emption declar- 
atory statement was filed in the local office. This fact of itself tends 
somewhat to impeach his good faith. It is quite true that the defects 
in such filing might have been cured if settlement had afterwards been 
made prior to the intervention of an adverse claim, but in this case, 
as has been shown, there never was a settlement by Oliver on the W. 4 
of the quarter, such as the law contemplates, and his filing therefor is 
2 nullity. | | 

For the foregoing reasons that part of your said office decision which 
allows the Thomas entry to remain intact is affirmed, and that part 
holding the Gomez eutry for cancellation is reversed. 

It is proper to say in this connection that this conclusion is reached - 
without reference to several affidavits—one by Bellina, and another by 
Oliver—which were filed after the case was closed at the land office, 
and have not, for that reason, been considered. See Rule 72. 


PREFERENCE RIGHT OF ENTRY. 
BACHMAN v. SMITH. 


The relinquishment of the contestant’s preference right of entry leaves the land open 
to the first legal application on cancellation of the entry. 


Acting Secretary Muldrow to Commissioner Sparks, December 20, 1886. 


I have considered the case of William H. Bachman v. Dorothy Smith, 
involving the preference right to enter the NE. 4 of Sec. 29, T. 112 N., 
R. 63 W., Huron land district, Dakota. 
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Said tract was originally entered under the timber-culture act, by one 
George Morley, whose claim was contested by Bachman, and the entry 
canceled February 13, 1885. After the initiation of contest, but before 
the rendition of the decision by the local officers, Bachman offered in 
the open market his relinquishment to all his *“*right, title and interest” 
in the tract, and the same was purchased by Dorothy Smith, through 
her son and agent George I. Smith, she paying one hundred and twenty- 
five dollars in cash for the same. On receiving the relinquishment, 
Smith tiled the same in the local land office. 

Bachman’s attorney, and through him Bachman, were duly notified 
of the cancellation of Morley’s entry. Thereupon Bachman appealed at 
the local land office, March 23, 1885, to make timber-culture entry of 
the land; but his application was refused because Mrs. Dorothy Smith 
had made entry of the same March 17th. Bachman appealed to your 
office, which affirmed the action of the local officers. Thereupon Bach- 
man appeals to this office. 

Bachman contends (1) “ That the said relinquishment was void be- 
cause it was not filed in the land office by him or with bis consent.” 
(2) “That there is no provision of law for relinquishing a preference 
right of contest. (3) ‘That said document can not be construed as a 
relinquishment,” because the number of the receiver’s receipt is left 
blank—therefore he relinquishes nothing. (4) That he relinquished 
nothiug, because he had no entry to relinquish, and there is no reference 
whatever made in the instrument to the relinquishment of a preference 
right of entry. 

It is to be noted that Mrs. Smith claims nothing as agaiust the United 
States by virtue of her purchase of Bachman’s relinquishment, the $125 
paid him—and which he still retains—being simply in consideration of 
his promise to neglect and refrain from filing upon or making entry of 
the tract until she should have an opportunity to doso. When she had 
purchased and paid for the document, and received it into her hands, 
certainly uo formal authority from him was necessary before filing it, 
without which filing it would have been useless to her. When he wrote 
‘‘T hereby relinquish all my right, title and interest in and to” the tract 
described, the local officers were justified in interpreting this language 
to include his preference right of entry thereof—especially since this 
was the only right or interest ef any kind he had in the tract. When 
he relinquished his right, title and interest in and to “the land described 

4 to wit, See. No. 29, T. 112, R. 63,” the omission of the num- 
bar of the receiver’s receipt does not invalidate the instrument. I af- 
firm your office decision, that the document filed, in the usual form of 
a relinguishment, was rightly considered a waiver of Bachman’s prefer- 
euce right to enter the land. After the cancellation of the prior entry 
and the filing of that instrument, the Be was open to entry by the 
earliest applicant. 
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APPROXIMATION ENTRY. 
JOSEPH H. McComs.* 


As settlement was made before survey, and valuable improvements placed on each 
subdivision, an exception is made to the present rule requiring an entry to ap- 
proximate one hundred and sixty acres, as its enforcement herein would work 
irreparable injury to the entryman, who purchased uuder the former practice of 
the Department. 


Secretary Lamar to Commissioner Sparks, April 20, 1886. 


I have before me the appeal of Joseph H. McComb from your pred- 
ecessor’s decision of December 26, 1884, requiring him “to elect which 
of the legal subdivisions of his entry he will have canceled, so as to 
approximate as uearly as may be the area allowed by law.” 

MeComb’s entry is for the NE. 4 of Sec. 1, T. 15 N., R. 60 W., Grand 
Forks, Dakota, and was made June 11, 1883. The S. 4 of said quarter 
section is the usual 80-acre tract, and the N.4 is divided into lots 1 and 
2, containing 53.57 and 53.67 acres respectively. The quarter section 
therefore contains 187.24 acres or 27.24 acres in excess of the ordinary 
quarter section. 

The existing ruling, which was followed in the decision of your office, 
is founded on the departmental decision in ex parte Sayles (2 L. D., 88) 
and ex parte Wilkins (Id., 129). The former of these was made on 
September 17, 1883, and, therefore, after date of McComb’s entry. Prior 
to said decision the departmental ruling had been that fractional quarter 
seetions of any size could be covered by a single claim (ex parte Aanrud, 
7 C. “L. O., 103), and consequently McComb’s entry when made was 
sanctioned by the rulings of the Department. His affidavit is in the 
record, showing that he settled on this quarter section, and had valuable 
improvements on allits subdivisions prior to survey, that he purchased 
it in good faith with knowledge of and relying upon the then existing 
ruling of the Department, that since said purchase he has made further 
valuable improvements on said subdivision, and that the Land Depart- 
ment will inflict irreparable injury on him by canceling his entry as to 
any part of the quarter section. This state of facts broadly distin- 
guishes this ease from that of Sayles and Wilkins as reported, and I am 
of opinion that McComb’s entry should not now be disturbed. 

Your predecessor’s decision is therefore reversed. 





RAILROAD GRANT-—-MAP OF GENERAL ROUTE. 
MATTHEW STURM. 
A statutory withdrawal of the odd-numbered sections within the forty miles limit 
followed the filing of the map of general route. 
aaa Secretary Muldrow to Commissioner Sparks, December 18, 1886. 
I have considered the case presented by the application of Matthew 
Sturm to make additional homestead entry for the 8S. 4 of the NE. 4 of 
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Sec. 5, T. 7 N., R. 31 E., W.M., Walla Walla district, Washington Ter- 
ritory, on appeal by said Sturm from your office decision of November 
10, 1883, rejecting said application. 

The land in question lies within the limits of the grant by act of July 
2, 1864 (13 Stat., 365), to the Northern Pacific Railroad Company. The 
records of your office show that one Christopher McCannon made home- 
stead entry No. 1222, for the entire NE. 4 of said Sec. 5, August 3, 1870— 
which entry was pamesled for ana udonieat January 29, 1872. 

December 28, 1878, Matthew Sturm submitted final proof showing 
that he had settled upon the “N. 3” of said NE. 4 of Sec. 5, in March, 
1872; had resided thereon continuously, was duly qualified to make 
homestead entry, had fully complied with all the demands of the home- 
Stead law, and had made improvements, valued at over two thousand 
dollars, upon said land. 

March 19, 1883—more than four years after Sturm had submitted 
final proof, as above stated—the railroad company filed protest against 
the allowance of said entry. Having failed to appear in response to 
the citation issued preliminary to the making of final proof by Sturm, 
the company is in default and has no standing before the Department 
(Atlantic & Pacific R. R. Co. v. Forrester, 1 L. D., 482). 

February 10, 1883, said Sturm made application for the “S, 4” of the 
same (NE.) quarter of said section 5, as an additional homestead. The 
register and receiver, October 1, 1883, rejected said application. This 
rejection you affirm. 

Upon the cancellation of McCannon’s entry (January 29, 1872, supra), 
the tract which had previously been covered thereby foveniea to and 
became a part of the public domain ; and when the Northern Pacific 
Railroad Company subsequently filed its map of general route—which 
it did February 21, 1872—the tract in question became by law with- 
drawn for the benefit of said company. Buttz v. Northern Pacific R. R. 
Co. (119 U.S., 55). 

For the reasons herein stated, I concur in the conclusion reached in 
your said office letter of November 10, 1883, and affirm your decision. — 


HOMESTEAD CONTEST—CONTESTANT. 
WAZUZER v. KROPITZKY. 


The contestant’s motive in attacking the entry, or his want of qualification to enter, 
is not material to the entryman’s defense. 


Acting Seeretary Muldrow to Commissioner Sparks, December 18, 1886. 


I have considered the case of Nettie Wazuzer v. David Kropitzky, in- 
volving the SW. 4 of Sec. 34, T. 1 N., R. 68 W., Denver district, Colo- 
rado. 
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Kropitzky made homestead entry for the tract described May 21, 1883. 
Contest was initiated December 3, 1884, on the allegation of failure to 
establish residence, and also abandonment, if residence was ever estab- 
lished. Hearing was had January 15,1885. The local officers decided 
that claimant had abandoned the tract. Claimant appealed to your 
office, which affirmed the decision of the local officers. Claimant then 
appealed to the Department. 

The testimony of the claimant and his witnesses is all that need be 
considered in the determination of this case. From this it appears that 
claimant and his wife went to the land a few days after entry (in May, 
1883), and remained there four or five months, in what is called a “ part- 
nership tent,” located so as to cover the corner of four quarter-sections, _ 
for the benefit of four entrymen. During that time he plowed three or 
four acres, from which he raised oats and potatoes. In September, 
1883, he removed, with his family, to Denver. Four months later he 
went to the land, remained thereon for one night only; again in the 
spring of the next year (1884) for one night only; in July, 1884, he 
went to the tract with his wife, and remained eight Gays, sleeping on 
the tract two nights; in September of 1884, they again went to the land 
for “a few days.” From the summer of 1883 till contest (December, 
1884) claimant did nothing in the way of cultivating the tract. After 
claimant and his wife left the tract in the summer of 1883, until hear- 
ing, their continuous residence was Denver. 

Claimant alleges three grounds of error: 

(1) The contestant is a married woman, and not qualified to enter 
the land. | 

This is immaterial. “The right to contest an abandoned homestead 
entry does not rest upon the contestant’s qualifications to enter the land, 
but may be exercised by any one” (Geisendorfer ”. Jones, 4, L. D., 185). 

(2) The contestant 1s a personal enemy, and did not make the contest 
in good faith, but for the purpose of gratifying a grudge. 

This also is immaterial. There is nothing in the law or the regula- 
tions of the land department which provides that a contest shall be 
initiated only by the entryman’s friends. 

(3) That the land in controversy is atid and incapable of cultivation 
Without irrigation, and claimant was waiting for the completion of an 
irrigating ditch. 

Claimant made entry of the tract under the homestead law, and 
must be beld to a complianve with the requirements of the homestead 
law. | 

I affirm your office decision of April 16, 1885. 
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HOMESTEAD—APPROXIMATION ENTRY. 


ALEXANDER BOURET. | 


In view of the fact that settlement, with valuable improvements, was made long 
prior to survey, and that the entry, which was allowed, covers land so situated 
that the relinquishment of a portion thereof would be without value to the 
government, and of the small amount involved, an exception is made to the rule 
of approximation. . 


Acting Secretary Muldrow to Commissioner Sparks, December 18, 1886. 


I have considered the appeal of Alexander Bouret from your office 
decisions of December 4, 1884, and February 2, 1885, rejecting his ap- 
plication to make homestead final entry for Lots 1, 2, 3, 4, and the SW. 
4 of the SW. 4 of Sec. 27, T. 151 N., R. 65 W., Devil’s Lake district, 
Dakota. : 

Bouret settled upon the land claimed by him November 4, 1875—more 
than eight years in advance of survey. Township map of survey was 
filed March 18, 1884. Bouret made homestead entry March 20, and 
final proof June 20, 1884, showing that he had resided on the land con- 
tinuously since settlement. 

When the survey was made, Bouret found that while his improve- 
ments did not cover more than one hundred and sixty acres, they were 
not all embraced within the limits of any one technical quarter-section; 
and that to include them he must make entry of the lots above de- 
scribed, aggregating 1764 acres. He directed the attention of the local 
oflicers to the matter, and was allowed by them to make entry for that 
amount. He then still further improved all-the lands embraced in said 
entry, continuing to do so until he made final proof. On forwarding 
his final proof to your office he was called upon, by letter of December 
4, 1884, to elect which of said subdivisions he would relinquish from his 
claim. He asked for a reconsideration of the matter, but your office re- 
affirmed the same by letter of February 2, 1885. 

Bouret makes affidavit that his improvements, the particulars of 
which he sets forth, are so situated that the enforcement of your decis- 
ion will result in great loss to him. Before survey he had expended 
over a thousand dollars on the tract; and since the allowance of final 
entry by the local officers, relving upon their decision, he has placed on 
the land additional improvements to the amount of over another thou- 
sand dollars. 

While the rule laid down in the case of Henry P. Sayles (2 L. D., 88) 
is the one which should be followed in all ordinary cases, it seems to me 
that the case at bar presents features which would justify its being 
male an exception, like that of Joseph H. McComb, decided by the 
Department April 26, 1886 (5 L. D.). In view of the small amount 
which the entry exceeds a technical quarter section; of the facts that 
Boaret settled and made valuable improvements upon the land claimed 
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by him long prior to survey; that the local land officers permitted him 
to make entry of the tract; that relying upon such permission and ap- 
proval he made other costly improvements, after entry but prior to be- 
ing directed by your office to relinquish a portion thereof; that the 
land is so situated that all the lots claimed by him naturally belong to- 
gether by location and contiguity, while any single relinquished lot 
would be likely to be practically valueless to the government; that 
there is no way in which his entry can be readjusted so as to reduce 
it to an even one hundred and sixty acres, but that if compelled to re-+ 
hinquish anything be must suffer great hardship and loss—far beyond 
any advantage the government could gain—I reverse your decision, 
and direct that Bouret’s entry be approved for the full amount claimed. 


TIMBER CULTURE CONTEST—PRACTICK—EVIDENCE. 
PRINCE v. WADSWORTH. 


The admissibility of evidence is determined by the charge under investigation. 
The defense is entitled to show acts done in compliance with the law prior to the 
receipt of notice of the contest. 


Acting Secretary Muldrow to Commissioner Sparks, December 20, 1886. 


I have considered the case of Henry R. Prince v. Ezra C. Wadsworth, 
imvolving timber-culture entry made by the latter January 4, 1876, for 
the NW. tof Sec. 24, T. 14 N., BR. 9 W., Grand Island district, Nebraska. 

Contest was instituted against this entry by said Prince June 20, 
1881. Hearing was held Angust 15,1881. The local officers decided in 
favor of contestant. Claimant appealed, and on April 4, 1882, your 
office affirmed said decision. From your office decision no appeal was 
taken, and May 8, 1883, you notified the local office that Wadsworth’s 
entry was canceled. On the 17th of the same month Prince made tim- 
ber-culture entry for said tract. _ 

May 26, same year, you advised the local office that your office letter 
of May 8th bad been written inadvertently, and that as Prince had not 
applied to enter the tract at the time of initiating contest, the case | 
Should have been dismissed; and your office accordiugly directed the 
re-instatement of Wadsworth’s entry, and held that of Prince for can- 
cellation. From this decision Prince appealed to the Department. By 
decision of my predecessor, Mr. Secretary Teller (March 7. 1884), Prince 
was accorded the right to proceed with a second contest, “such right | 
dating from the time when he filed his application to enter.” But the - 
first step in such proceeding, without which jurisdiction could not be 
acquired, would be notice to the defendant; and it was competent for 
defendant to introduce evidence tending to show aoe with law 
prior to notice of (the second) contest. 

It may be conceded that the claimant had not fally eomplied with 
the law prior to the re instatement of his entry; but the allegation of 
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the complaint, of date May 3, 1884, being that claimant had “totally 
failed to comply with the law, to this extent, that there are now no trees 
nor cuttings growing on the land,” the contestant is bound by that al- 
legation, and it was competent for defendant to introduce evidence rel- 
ative thereto. 

The evidence shows that defendant, after re-instatement of bis entry 
(May 26, 1883), and before the initiation of the second contest, had 
planted over ten acres of trees, of which, by actual count, over eight 
thousand four hundred were living and growing when said second con- 
test was initiated. 

For the reasons herein given, I reverse said office decision of July 16, 
1885, holding Wadsworth’s entry for cancellation, and direct that it be 
again re-instated. 


ae 


SWAMP LANDS—CERTIFICATION. 
STATE OF OREGON. 


While the certification of lands as swamp will not be disturbed to correct errors in 
adjudication, the government will not be coneluded if its action was procured 
* through fraud or mistake. 


Acting Secretary Muldrow to Hon. Z. F. Moody, governor of Oregon, De- 
cember 22, 1886. 


I am in receipt of your communication of the 16th ultimo, enclosing 
a copy of a letter from Mr. Charles Shackleford, special agent of the 
General Land Office, in reference to swamp lands certified to the State 
of Oregon, embraced. in what is known as list No. 5, which I have. re- 
ferred to the Commissioner of the General Land Office, for report 
thereon. 

In reference to your complaint that the special agent, instead of mak- 
ing an examination of lands selected by the State and not acted upon 
by this Department, is dealing with matters entirely foreigu to his in- 
structions, and proposes a procedure entirely at variance with my letter 
of August 7, 1886 (5 L. D. 31), I have to reply that the action of the 
special agent in making an examination of the character of the lands 
embraced in list No. 5, and in investigating the conduct of the former 
special agent is authorized by my letter of August 7, 1886, which fully 
appears from that part of the letter quoted in your communication, as 
follows: ‘‘As to the lands reported as not swamp and overflowed, it las 
been decided by the Department that the State is estopped from further 
examination of said lands, and can not now be heard to show that such 
lands are swamp and overflowed, and that the government and all other 
parties are equally estopped from investigation of the character of the 
lands reported by said Commission as swamp and overflowed, and which 
have been approved and certified as inuring to the State under the 
swamp land grant, unless fraud or mistake be shown.” : 
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While it is apparent from the above quoted extract that no further 
investigation of the lands so certified should be allowed for the purpose 
of correcting a mere error of adjudication, it was distinctly held that 
the government would not be concluded, if it was shown that the cer- 
tification and approval of said list was obtained by fraud or mistake. 

When this matter came before me last for consideration, it was alleged 
that the approval and certification of this list was obtained through the 
fraudulent conduct of the special agent of the government charged with 
the duty of making an examination of these lands and reporting them 
for approval or disapproval to the Department It was for the purpose 
of determining whether evidence existed to support this charge that 
the recent investigation of the special agent was ordered, and to this 
end it was directed. 

This charge has again been brought to my attention in such 4 manner 
as to put the Department upon inquiry. Since the receipt of your let- 
ter of the 16th instant, I have received a letter from Captain John Mul- — 
Jan, agent for the State of Oregon, directing my attention to this sub- 
ject, and with reference to your letter requesting that, if any report or 
allegation has been filed in the Department tending to impeach, dis- 
credit, or cast a cloud upon the title to the lands embraced in list No, 
5, or to delay the issuance of patent therefor, he may be permitted to. 
examine the same before any final recommendation or action is had 
thereon. 

In reply thereto, I state that if after a careful examination I shall con- 
clude that there is sufficient in the charge to warrant action in the prem- 
ises, calling upon the State to show cause why the approval and certi- 
fication of said selections embraced in list No. 5 should not be revoked 
and canceled, Captain Mullan, or any other authorized agent of the 
State, will be permitted to inspect all papers on file in the Department 
relating to the charge and will bave full and ample opportunity to an- 
swer and defend the same. 

I have directed that a copy of this letter be furnished to Captain Mal- 
jan, the agent for the State of Oregon. 


RIGHT OF PURCHASE UNDER ACT OF JUNE 15, 1880. 
WILLIAM H. BrizzELu. 


Jurisdiction to consider an application under the act of June 15, 1880, to purciase 
land for which patent has issued, may be conferred upon the Land Department 
by the surrender of said patent, where the entry falls within the terms of the 
statute. 

The case of Thorp Williams et al. cited and distinguished. 


Acting Secretary Muldrow to Commissioner Sparks, December 23, 1886. 


I return herewith the letter of United States District Attorney House, 
of March 2, 1886, relative to the homestead entry of William H. Biz- 
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zell, which was referred to. me by your letter of November 6, 1886. 
This letter was referred to the Commissioner of the General Land Of- 
fice, who has made report and recommendation thereon, which I also 
transmit herewith. 

From an examination of the files of the General Land Office it ap- 
pears that the entry was made April 17, 1875; final certificate issued 
thereon September 20, 1880; and the land was patented September 9, 
18382. 

A bill has been filed to cancel said entry upon the ground that Biz- 
zell never lived on the land as required by the statute. Since the filing 
of said bill, the heirs of Bizzell, through the administrator of his estate, 
have made a proposition to purchase said land at $2.50 per acre, and to 
pay all costs. 

The Commissioner recommends that said proposition be not accepted, 
stating that be knows no authority of law which would permit the pur- 
chase of the land under the circumstances of the case, and that there is 
no equity in the case that would: justify the perfection of title in the 
heirs of Bizzell, if it could be done. 

It was held by the Department in the case of Thorp Williams e¢ al., 
(2 L. D., 114,) that lands entered and patented under the general home- 
stead law are not subject to purchase by the same parties under the 
act of June 15, 1880. In that case, however, the land was patented 
prior to the act of June 15, 1880, and at the passage of that act title 
had passed out of the government; hence lands in that condition were 
not, contemplated by the act. But the entry of Bizzell having been 
made prior to the act of June 15, 1880, and final proof not having been 
made at the date of its passage, bis entry was of the class contemplated 
by the act, and hence he could have purchased under it at any time 
priorto patent. The question now arises whether the issuance of patent 
abridged or impaired that right. 

It is true that while the patent is outstanding the Land Maparcaeut 
has no jurisdiction in the premises. But I can see no reason why the 
Land Department may not be again invested with jurisdiction in the 
matter by a voluntary relinquishment and surrender of the patent by 
the administrator or beirs of Bizzell. In that event the Commissioner 
would, in my opinion, have as full and complete jurisdiction and au- 
thority to consider an application to purchase under the act of June 15, 
1880, as if the patent had not issued, although he would have no juris- 
diction over the land while the patent remained outstanding. 

As the entry in its present status is not subject to the jurisdiction of 
the Department, I do not intend to be understood by this as making 
any decision in the matter, or to indicate what might be the action of 
the Department in this case in the event that the proper parties should 
determine to voluntarily surrender the patent, and afterward make ap- 
plication to purchase under the act of June 15, 1880. 
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"TIMBER CULTURE ENTRY—NATURAL GROWTH. 
ALBERT H. SADLER. 


Land rendered ‘‘ devoid of timber” by the removal of anatural growth is not subject 
to timber culture entry. 


Acting Secretary Muldrow to Commissioner Sparks, December 23, 1886. 


I am in receipt of the papers in the case of the appeal of Albert H. 
Sadler from the rejection, by your office letter of May 23, 1885, of his 
application to make timber-culture entry for the NW. 4 of Sec 30, T. 5, 
R. 21, Kirwin district, Kansas. 

Sadler, in his ee UGMiOeE states that said section 30 is now ntterly 
devoid of timber. His affidavit further states: : | 
That there was originally some timber on said section, but that the 
same has all been cut, and that there are only the stumps of trees left, 
leaving said section utterly devoid of timber, as above stated. | 

This case is ruled by that of my predecessor, Mr. Secretary Teller, 

in the case of Sellman v. Redding (2 L. D., 270,) wherein it was said: 
_ If the tract at any time was not subject to entry on account of the 
natural growth of timber on that section, the act of removing the tim- 
ber would not bring the land under the provisions of the timber-culture 
laws. Itis to be presumed that, if left to itself, the section would again 
produce timber without artificial cultivation. 

I therefore affirm your said office decision rejecting Sadler’s applica- 
tion. | 


Cael i) 


OSAGE INDIAN LANDS—ACT OF MAY 28, 1880. 
UNITED STATES v. WOODBURY ef al. 


The statutory oath required of a pre-emptor is not applicable to an entry under the: 
act of May 28, 1880. 

By this act the only condition pre-requisite to an entry of these lands is that the 
purchaser shall be an actual settler with the qualifications of a pre-emptor. 

The case of Morgan v. Craig overruled. 


Acting Secretary Muldrow to Commissioner Sparks, December 23, 1886. 


This case involves the validity of Osage Cash Entry No. 52, made by 
Charles H. Robey, September 12, 1884, for the NE.4 of Sec. 12, T. 33 8., 
R. 23 W., Garden City, Kansas, under the act of May 28, 1880. You 
held this entry for cancellation upon the ground that Robey had made 
repeated efforts to dispose of his claim before making final proof, 
showing that he was not a bona-fide pre-emptor, and that his entry 
was made for a speculative purpose. 

From this decision Robey appealed, alleging as error, (1), In holding 
that Robey settled upon and improved the land for the purpose of 
speculation, and (2) In holding that said entry was subject to the: 
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provisions of the general pre- emption laws. These a are oe controlling 
issues in the case. 

The tract in question is part of the Osage Indian crag and dimin- 
ished reserve lands, in Kansas, which are subject to disposal under the 
act of May 28, 1880 (21 Stat., 143). In July, 1883, this tract was in 
possession of Robert C. Lowry, who never made any claim to it. About 
this time Robey, having the qualifications of a pre-emptor, went upon 
the land and resided with Lowry as a boarder, but supposing that 
Lowry was qualified to take the land as a pre-emptor, and desiring to 
secure land near to the tract that Lowry was living on, selected land in 
a different quarter section upon which he procured some plowing to be 
done. Robey made no filing for this tract, nor any settlement upon it, 

‘but, with Lowry’s permission, erected on the land in controversy a 
small house, in which he opened a store aud sold goods to passing 
travelers. 

Robey subsequently discovered that Lowry wasa mere squatter, and 
not qualified to pre-empt the land, whereupon, on April 26, 1884, he 
filed declaratory statement for the tract, alleging settlement December 
25, 1883. In the spring orsummer of 1884 his own improvements con- 
sisted of a house for residence, an out house and a well of water, he had 
some land broken, and after filing purchased the improvements of 
Lowry. 

On June 13, 1884, Robey signed an agreement to convey to James M. 
Young and T. M. Carter, for the Marian Townsite Company, this tract 
of land, in consideration of $600, to be paid in cash when he should 
prove up and be able to give a deed, reserving to himself @ good resi- 
dence and building lot on said tract. There is evidence in the record 
showing that Robey was drunk when he executed this agreement, and 
on recovering from a drunken stupor and being told what he had done 
and that his act was illegal, he destroyed his copy of the agreement, 
and wrote to the parties repudiating the contract. 

Afterwards and before Robey made final proof, W. P. Brush eee 
to Robey to furnish a printing press valued at $600, to bring in a third 
party who would furnish a capital of $600, that Robey should prove up, 
and each were to receive one-third interest in the tract. Robey consid- 
ered this proposition, although there was no contract or agreement 
made, nor was any further action had in regard to it, until after final 
proof, when the proposition seems to have been rejected. Robey made 
final proof September 12, 1884, and receipt No. 52 for the cash payment 
was issued to him. 

On October 14, thereafter, Robey sold said land to J. A. Cooper, as 
agent for the Ashland Townsite Company, and the town of Ashland was 
thereupon located upon the tract. The company appears to be a bona- 
fide purchaser without notice. 

October 28, 1884, Norval Dudley filed protest against the issuance of 
patent to Robey, upon the ground that said entry was made under a 
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written contract whereby the title would inure to the Marian Townsite 
Company, upon which a hearing was ordered to determine the character 
of said entry. | 

Said hearing developed the facts substantially as above stated, upon 
which the register and receiver delivered a joint opinion recommending 
_ the cancellation of the entry, which decision you affirmed, upou the 
ground heretofore stated. From said decision Charles P. Woodbury, 
administrator of the estate of Robey (he having died since the hearing), 
filed this appeal. Counsel for Robey contend that the contract made 
with the Marian Townsite Company could not possibly have caused ti- 
tle to inure to their benefit, because it was based upon a condition of 
acceptance by the conipany, which was not accepted, but was alterwards . 
repudiated; and that there was no agreement made with Brush, either 
with or without a consideration, that was ever attempted to be exe. 
cuted. | 

I do not consider it necessary to determine whether the alleged con- 
_ tract made by Robey could be enforced or not, nor what would be the 
effect of such a contract upon an entry made under the pre-emption 
laws, because I do not consider that the oath required to be taken by an 
entryman under the pre-emption law is applicable to entries nade under 
the act of May 28, 1880, aud hence the case may be disposed of under 
the secoud ground of error. 

The second ground of error alleged is, “In holding that this entry 
is subject to the provisions of the general pre-emption law.” 

The sale of the Osage Indian trust and diminished reserve lands was 
first provided for by the joint resolution of Congress of April 10, 1869, 
(16 Stat., 55,) which provided— 

“That any boua-fide settler residing apon any portion of the lands 
sold to the United States by virtue ofthe . . . . treaty between 
the United States and the Great and Little Osage tribe of Indians, 

. . » Whois a citizen of the United States, or who shall have 
| declared his intention to become a citizen of the United States, shall be 
entitled to purchase the same in quantity not exceeding one ‘handred 
and sixty acres, at the price of $1.25 per acre, within two years from the 


passage of the act, under such rules as may be prescribed by the Sec- 
retary of the Interior.” 


This was subsequently re-enacted by the act of July 15, 1870, (16 
Stat., 362), but provided that payment should be made within one year 
from date of settlement. 

The construction of the act of July 15, 1870, came before the supreme 
court of Kansas in the case of Foster v. Brost (11 Kan., 350,) in which 
the court held that the claimant’s right to purchase said Jand is not de. 
termined by the pre-emption law, but by the act of July 15, 1870, and 
that he had a perfect right before purchasing the tract from the gov- 
ernment to make a contract to convey a portion of the same, or all of 
it, without forfeiting his right to purchase it. 
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Subsequently the act of May 9, 1872, (17 Stat., 90,) was passed, which 
was afterwards incorporated in the Revised Statutes as Section 2283. 
That section, which is in the exact language of the act, reads as follows: 

‘The Osage Indian trust and diminished reserved Jands in the State 
of Kansas, except the sixteenth and thirty-sixth sections, shall be sub- 
ject to disposal for cash only to actual settlers, in quantities not exceed- 
ing one hundred and sixty acres, or one-quaiter section to each in com- 
pact form, in accordance with the general principles of the pre emption 
laws, under the direction of the Commissioner of the General Land 
Office; but claimants shall file their declaratory statements as pre- 
scribed in other cases upon unoffered lands, and shall pay for the tracts 
respectively settled upon within one year from date of settlement where 
the plat of survey is on file at that date, and within one year from the 
filing of the township plat in the distr ict office, where such plat is not 
on file at date of settlement.” 

It would seem from this act that Congress intended that all entries 
of Osage India lands shonld be governed by the general pre-emption 
laws in every respect, and such was the practice of the Department 
under that act. This act continued of force until the passage of the 
act of August 11, 1876, (19 Stat., 127), which provided— 

“That any bona-fide settler, residing at the time of completing his 
entry . . (upon said lands), . . . . and being a citi- 
zen of the United States, or who had declared his intention to become 
a citizen, shall be and is hereby entitled to purchase the same in quan- 
tity not to exceed one hundred and sixty acres at the price of one 
dollar and twenty-five cents per acre, within one year from the passage 
of this act, under such rules and regulations as may be prescribed by 
the Secretary of the Interior, on the terms hereinafter provided.” 

The terms provided are that the claimant shall pay one-fourth cash 
at the time of entry and the balance in three annual payments, with in- 
terest, at the rate of five per cent. per annum, and that if he failed to 
make entry within twelve mouths from the passage of the act, he should 
forfeit all right to the land, except in cases where the land was in contest. 

It is not clear whether this act was intended as a repeal of the act of 
May 9, 1872, or simply an act for the relief of claimants who settled 
under the act of May 9, 1872, by allowing them to cure their default, 
and by extending the time of payment limited by that act and providing ~ 
for nore liberal terms of payment. 

This act was considered by Secretary Schurz in the case of Storrs v. 
Gifford (6 C. L. O., 128), in which case claimant had made a contract 
to secure another party for money due by mortgage or deed of trust to 
be executed after obtaining title to the land. , The Commissioner ruled 
adversely to the claim, upon the theory that the same rule in all re- 
spects must govern in the disposition of the Osage Ceded Lands which 
obtain in the disposition of the public lands under the pre-emption law. 

The Secretary, after stating this ruling, says: “In this I think you 
err.” Then, after reciting the oath required of the pre-emptor as pre. 
scribed in Bection 2262, R.8., says: 


‘« There is no such sroeision in the act of August 11, 1876, providing 
for the disposition of the Osage Ceded Lands. ‘At is true that where 
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parties settle as did the parties in this case, they are required to file 
their declaratory statements within twenty days after the settlement, 
and make payment under the provisions of the act within one year. 
So far the act is in some respects similar to the pre-emption law, yet 
the prohibitions of the pre-emption law are not found in the act.” 

The question again came before the Department in the ease of Elias 
Brechbill (10 C. L. O., 262). In this case Brechbill, being qualified, 
settled in 1870 and was killed in 1875 without having made application 
to purchase under the joint resolution of 1869, His administrator was 
allowed by the local officers to make cash entry under the act of August 
11, 1876. | 

It was contended on the part of claimant that the joint resolution of 
1869 conferred on Brechbill a pre-emption right, and, although he 
failed to purchase within the two years as therein provided, that the 
act of August 11, 1576, validated and confirmed said pre-emption right, 
and that the right of purchase rested in his administrator or heirs under 
Section 2269 of the Revised Statutes. 

To this Secretary Teller replied, ‘This Department has never held 
that the pre-emption laws were extended over the Osage Ceded Lands 
by either of the aforesaid acts, consequently Section 2269 of the Revised 
Statutes has no application to the case at bar,” citing Foster v. Brost 
to the effect that the pre-emption laws have no application to rights 
acquired under the act of 1870. 

It will be observed that no reference is made to the act of 1872, but 
the act of 1876 was construed as not conferring upon settlers on Osage 
Indian lands the rights of pre-emptors, and hence could not have im- 
posed on them by implication its requirements, and in this respect it 
was similar to the act of 1870. 

It would seem as if Secretary Teller construed the actof August 11, 
1876, as practically repealing the act of May 9, 1872. 

But whether the act of 1876 be construed as a repeal of the act of 
1872 or not it is very clear that the act of May 28, 1880, was not only 
intended to relieve actual settlers who had settled under pre-existing 
laws from a further compliance with and from the penalty of forfeiture 
' by reason of a failure to comply with the requirements of pre-existing 
laws, but also to provide for the qualification and requirement of those 
who might thereafter settle upon said lands without reference to pre- 
existing laws. The act of May 28, 1880, as expressed in the title is ‘‘ for 
the relief of settlers upon the Osage trust and diminished reserve lands 
in Kansas and for other purposes.” 

The first section of the act provides: 

“That all actual settlers under existing laws upon the Osage Indian 
trust and diminished reserve lands in Kansas (any failure to comply 
with such existing laws notwithstanding) shall be allowed sixty days, 
after a day to be fixed by public notice by advertisement in two news- 


papers in each uf the proper land districts, which day shall not be later 
than ninety days after the passage of this act, within which to make 
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proof of their claims, and to pay one-fourth of the purchase price 
thereof, and the said parties shall pay the balance of said purchase 
price in three annual installments thereafter; Provided, That nothing 
herein contained shall be construed to prevent an earlier payment of 
the whole or any installment of said purchase money as aforesaid.” 

The balance of said section then provides for the public sale of land, 
in the event that default in payment be made. 

If, under pre-existing laws, the settler was required to comply in all 
respects with the general pre-emption laws, it is very plain that by the 
first section of the act of May 28, 1880, all settlers, who had made set-. 
tlement under pre-existing laws, were relieved from further compliance 
with said laws, and the penalty of forfeiture by reason of a failure to 
comply with them, and I think it equally clear that the second section 
of said act did not intend to impose on persons who might thereafter 
settle upon said lands the requirements of the pre-emption laws, but 
simply that they should make proof of actual settlement and qualifica- 
tion, otherwise there would have been no purpose in making provision 
for future entries by the act of 1880. as the act of 1872 provided that 
such entries should be made in accordance with the principles of the 
general pre-emption laws, and the act of {876 provided for the cash 
and annual payments in the same manner as provided for by the act of 
1880. 

The second section of said act is as follows: 

“Vhat all the said Indian lands remaiuing unsold and unappropriated, 
and not embraced in the claims provided for by section one of this act, 
shall be subject to disposal to actual settlers only having the qualifica- 
tions of pre-emptors. Such settlers shall make due application to the 
register with proof of settlement and qualifications as aforesaid, and upon 
payment of not less than one-fourth the purchase price, shall be permit-. 
ted to enter not exceeding one-quarter section each, the balance to be 
paid in three equal installments, with like penalties, liabilities, and 
restrictions, as to default and forfeiture as provided in section one of 
this act,” 

The third section then provides that all lands, including those men- 
tioned in both the first and second sections upon which default has con- 
tinued for ninety days, shall be placed on a list and the Secretary shall 
cause them to be proclaimed for sale in the manner prescribed for the 
offering of the public lands, after advertising the same for thirty days, 
and unless the purchase price be fully paid before the day of sale they 
shall be sold to the highest bidder at not less than the price fixed by 
law. It then provides that any of said lands remaining unsold after 
the offering as aforesaid shall be subject to private cash entry. 

The fourth section then provides that, after payment of the first in- 
stallment, the land shall be subject to taxation according to the laws of 
Kansas, and that if default be made in any installment of the purchase 
price, the purchaser at a tax sale, or his legal representative, may, 
after such default has become final, pay so much of the purchase price 
as remains unpaid, and receive patent for said land. 
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Considering the second section of this act in connection with the third 
and fourth sections, if seems that Congress intended that these lands 
should be purchased as other lands at private cash entry, the only 
difference being that’ preference is given before offering to an actual 
settler having the qualifications of a pre-emptor,.and without reference 
to other requirements of the pre-emptiou laws. | 

This seems also to have been the construction given to this act by 
the Land Department at the time of its passage, because under instruc- 
tions of June 28, 1880, issued to the register and receiver at Wichita, 
Kansas, the Commissioner, referring to section two of said act, says: 

‘ Claimants under this section must have the qualifications of a pre- 
emptor under existing laws, and will be required to file their respective 
claims in your office with proof of settlement and qualification, and pay 
not less than one-fourth of the purchase price within three months from 
date of settlement, the balance of the purchase price to be paid as pro- 
vided in section one of the act with like penalties,” ete. 

It will beep seen from these instructions that the Land Office did not 
even require residence for six months as proof of actual settlement, as 
required by the regulations under the pre-emption laws, nor for any 
period, but simply that payment should be made within three months 
from day of settlement. But in June 28, 1881, the Commissioner issued 
instructions to the same local officers, in which, referring to said 1n- 
structions of June 28, 1880, he says: 

‘‘T have now to inform you that my said instructions have, with the 
consent of the Hon. Secretary of the Interior, been so ameuded as to 
require that in eutries hereatter made under section two, the general 
principles of the pre-emption law in respect to filing, proof of settle- 
ment, and notive of making proof, will be required to be followed, and 
that filiugs must be made within three months from date of settlement 
and proof, and payment of not less than one-fourth of the purchase 
price within six months from date of filing, with notice by publication 
as required in other pre-einption entries; aud that a residence of not 
less than six months should be required to be shown, as evidence that 
the settlement is made in good faith.” 

Whiie ander these instructions the settler was only required to con- 
form to the general principles of the pre-emption Jaws in respect to 
filing, proof of settlemet, notice of making proof, and term of settle- 
ment, it was held by-the Department iu the case of Morgan v. Craig 
(10 ©. L. O., 234), that a comparison of said act with that ‘of May 9, 
1872, and other acts relating to the disposal of these lands, shows that 
it was the policy of Congress to subject entries upon these lands to all 
the requirements and conditions of the general pre-emption laws. 

In this case it appeared that Craig’s settlement was made with the 
intention of proving up for the benefit of another, to whoin he had 
agreed to convey the land after entry. The Commissioner held that 
“the mere fact that such an agreement may have existed is insuflicient 
to debar him the right of entry, when he swears that no such contract 
now exists.” The Department, however, reversed the ruling of the 
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land office, upon the ground above stated, and in support of this view 
the Secretary says: 

‘‘ Bona-fides in settlement is an original and fundamental principle of 
the pre- emption law, and an actual settler is one who goes upon the 
land animo manendi, or, as the court remarks in Lytle v. Arkansas (22 
How., 193), for the purpose of seeking a home.” 

But the pre-emption law requires that before a party makes entry he 
shall swear that he made his entry to appropriate it to his own exclusive 
use, and that he has not made any contract whereby the title, which he 
might obtain from the government, will inure to the benefit of another. 
There is no such requirement under the act of 1880 providing for the 
disposal of the Osage Ceded Lands. If the act of July 15, 1870, did 
not require that entries of the Osage Ceded Lands should be governed 
by the general pre-emption law, as determined by the court in the case 
of Foster v. Brost, (2 Kan., 350,) and by the Departinent in the cases of 
Storrs v. Gifford, (10 C. L. O., 128) and Elias Brechbill (10 CG. L. O., 
262) a comparison of that act with the act of May 28, 1880, clearly 
shows that no such requirement was provided by the latter act. Iam 
therefore disposed to deny the correctness of the ruling in the case of 
Morgan v. Craig, and hence it is overruled. I am of the opinion that 
under the act of May 28, 1880, the only qualification and condition re- 
quired to authorize an entry upon the Osage Indian trust and dimin- 
ished reserve lands is, that the claimant must be an actual settler on 
the Jand at the date of entry, and must have the qualifications of a pre- 
emptor. : 

In the case of Abraham L. Burke (4 L. D., 340), it was held by the 
Department, that “to secure the right to purcbase these lands, com- 
plianee with the requirements of the pre-emption laws with respect to 
settlement and residence must be shown.” It will be observed, how- 
ever, that this ruling was put upon the ground that Burke’s entry was 
made under section 2283 of the Revised Statutes, which requires that 
such entries shall be made “in accordance with the general provisions 
of the pre emption Jaws,” and uo reference to the act of May 28, 1880, 
was made, nor was the attention of the Department called to it, although 
it appears from the «decision that Burke’s entry was nade in 1883. Au 
examination of that case shows that Burke never made actual settle- 
ment, and it is upon this ground ‘that his entry was canceled. 

That Robey was an actual settler within the meanimg of this act, and 
that he had the qualifications of a pre-emptor, can not be questioned. 
He had settled upon, built a house, and otherwise improved said tract 
for more than six months before final proof, and in fact was living on 
the tract for a much longer period. In the contract made with the 
Marian Townsite Company he reserved one lot for a home and another 
for a place of business, showing his intention to conttnue bis residence 
on the tract. 
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He also had the qualifications of a pre emptor at the date of bis entry. 
Simply improving another tract upon which he never settled or filed 


did not exhaust his pre-emption right. 
I accordingly reverse your decision, and direct that patent be issued. 


SANTEE SIOUX INDIAN RESERVATION. 


LOUIS EGGERT. 


The reservation was not open to entry until the approved list of Indian allotments 
was received at the local Jand office. 


Acting Secretary Muldrow to Commissioner Sparks, December 24, 1886. 


I am in receipt of your letter of November 27, 1885, transmitting the 
appeal of Louis Eggert from your office decision of July 15, 1885, affirm- 
ing the action of the local officers in rejectiug his application to make 
timber-culture entry for the NE. 4 of See. 31, T. 3] N., R24 W., Nio- 
brara district, Nebraska. 

The tract described is within the limits of the Santee Sioux nee 
reservation, which by executive order of February 9, 1885, was directed 
to be opened to settlement on and after May 15, 1885, excepting such 
tracts as might be seleeted by and allotted to individual Indians be- 
longing to that tribe prior to April 15, 1885. The list of such selections 
and allotments was forwarded by the local officers to the President of 
the United States for his approval, but upon being returned, after ap- 
proval, did not reach the local office until May 19, 1885; hence until 
that date the local officers had no means of knowing what tracts were 
or were not open to entry or filling. lggert’s application to make timber- 
culture entry was presented at the Niobrara land office on May 15, 1885, 
at 11.30 a. in., and refused for the reason above set forth. Eggert ap- 
pealed to your office, and froin your adverse decision to the Department. 
I affirm your decision. 


RAILROAD GRANT—WHEN EFFECTIVE, 


CENTNER v. NORTHERN PAc. R. R. Co. 


Odd-numbered sections within the primary limits of the grant, which were vacant 
and unappropriated at the definite location of the road, passed to the company, 
although snch lands at the date of the grant may have been otherwise appro- 
priated. . : 


Acting Secretary Muldrow to Commissioner Sparks, December 27, 1886. 


This controversy relates to the E. 4 of SE. 4 of Sec. 29, T. 19 N., BR. 2 
W., Olympia, Washington Territory, and comes here on appeal i the 
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Northern Pacific Railroad Company from your decision, dated May 19, 
1-85, rejecting its claim to the tract specified. 

This land is within the primary limits of the grant to the appellant 
compauy—main line—by the act of Congress approved July 2, 1864 
(13 Stat., 365), as amended by the Joint Resolution of May 31, 1870 
(16 id., 378). The withdrawal upon map of general route became eftect- 
ive in this district August 13, 1870, and the road was definitely located 
opposite this land May 14, 1874. 

The records show that this tract was included in homestead entry 
No. 631 made by John Sexton November 28, 1866, and canceled April 
7, 1874. 

On the 20th of May, 1884, Charles A. Centner applied to make home- 
stead entry of this tract with other lands. The railroad company was 
notified and on June 30th following filed objections to the allowance of 
this entry. July 1st ensuing the local office rejected Centner’s applica- 
tion and he thereuponappealed. You reversed this decision and awarded 
the tract to Centner, subject to appeal. Your decision went upon the 
theory that inasmuch as at the date of the grant, as extended by the 
Joint Resolution of 1870, this tract was appropriated by the homestead 
entry of Sexton, it was excepted from such grant, though at the defi- 
nite location of the road said tract was vacant and unappropriated. 

The grant to this company by the third section of the act of 1864 is 
as follows: 

“That there be, and hereby is, granted to the Northern Pacific Rail- 
road Company, its successors and assigns . . . every alternate section 
of public land, not mineral, designated by odd nuinbers, to the amount 
of twenty alternate sections per mile on each side of. said railroad line 
4 through the territories . . . and ten alternate sections of land 
per mile on each side of said railroad, whenever on the line thereof, the 
United States have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from. pre- emption, or other claims or rights, at 
the time the line of said road is detinitely fixed, and a plat thereof filed 
in the office of the Commissioner of the General Land Office,” ete. 

It will be observed that this grant is iu substantially the same lan- 
guage as that to the Central Pacilic Railroad Company (13 Stat., 356), 
which was under consideration and construction in the case of Thomas 
Rees v. Central Pacific Railroad Company (5 L. D., 62; same vase on re- 
view, 277), wherein it was held that the odd numbered sections within 
the primary limits of the grant, which were vacant and unappropriated 
at ‘he definite location of the road, passed to the company, although at 
the date of the grant such lands may have been otherwise appropriated. 
The decision in that case would seem to govern in this, and upon au- | 
thority of the same your decision 1s reversed. 
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TIMBER CULTURE—FRAUDULENT ENTRY. 
GILBERT E. READ. 


No fixed rule can be formulated by which to determine just what shall constitute an 
entry fraudulent or speculative. If the entryman has fully complied with the 
law as to breaking, cultivation, and planting, his entry should not be canceled,. 
unless clearly shown by the evidence to be illegal. 


Acting Secretary Muldrow to Commissioner Sparks, December 27, 1886. 


I have considered the case of the United States v. Gilbert EK. Read, 
as presented by the appeal of the latter from the decision of your office, 
dated May 7, 1885, refusing to rescind its former order cancelling his. 
timber culture entry of the SW. 4 of Sec. 9, T. 105, N., R. 59, W., Sth 
P. M., made at the Mitchell land office, Dakota ereicory, on ‘April 21, 
1883. 

It is shown by the record that Amelia E. Truax made timber culture: 

entry of said tract at the Sioux Falls land office, in said Territory, on 
April 7, 1880. Read initiated a contest against said entry, and upon 
his procurement it was canceled, and his entry allowed. 
- On September 22, 1883, a special agent of your office transinitted the 
joint ex parte affidavits of Charles B. Brown, R. M. Church and C. L. 
Stratton, alleging that Read’s entry was made for speculative purposes, 
and he recommended that. it be canceled “by the most summary pro- 
ceeding known to your office.” 

Thereupon your office, on December 26, 1883, canceled said entry and 
directed the district land officers to hold the land subject to entry by | 
the first legal applicant. On January 8, 1884, fhe local land officers. 
forwarded the application of Read for a reconsideration of said decision, 
who alleged if an opportunity was given he would show that said affi- 
davits attacking his eutry were false in every material respect. On 
January 18, 1881, your office granted said application and ordered @ 
hearing, aud directed the local land officers to consult with said special 
agent ag to the time and place, in order that he migut be present and 
represent the interests of the government. 

The hearing was duwy held, and upon the testimony submitted the 
district land officers held that the charge of speculation had not been 
sustained, and that said entry ought not to be eancefed. On May 7, 
1885, your office considered the case, and declined to rescind its former 
order of cancellation. | 

Tt is clear that said entry should not have been canceled in the first. 
instance without a hearing. The Le Coeq cases (2 L. D., 784); Frank- 
lin L. Bush e¢ al. (ibid., 188), The burden of proof is upon the attack- 
ine party. George T. Burr (4 L. D., 65); Andrew J. Healey -(ibid., 81). 

At said hearing Brown, by his attorney, insisted that the hearing 
having been ordered by your office, the burden of proof was upon Read, 
and he (Brown) utterly refused to pay the costs of said contest, or to 
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be considered a contestant of said entry. It is evident that Brown’s 
entry should not have been allowed. Prior to the allowance thereof, 
Read had filed said application for re-instatement, which reserved the 
jand until the same had been finally adjudicated. Sarah Renner (2 L- 
D., 43); Johnson v. Gjevre (3 L. D., 156); Millis v. Burge (4 L. D., 446). 

Your office, however, refused to concur in the recommendation of the 
register and receiver, for the reason that Read’s timber culture affidavit, 
executed October 10, 1882, was a matter of record in your office when 
he admits having offered his preference right of entry for sale, and also 
that it was his purpose to obtain indirectly the benefit of two entries 
under the timber culture law. Mr. Read stated in his testimouy on - 
Cross-examiuation, in reply to the following question: ‘State whether 
or not during April, 1883, you offered to sell him this tract in question, 
together with the homestead on NW. 4 of 9, 105, 59 3? ”— 

‘¢Mr. Parsons called on me at Hitchcock’s office, I think in April 12, 
1883, previous to the entry; said he wanted to purchase that timber 
culture; at first I declined to sell. I supposed [ had nothing to sell, 
I ouly had a contest. He urged me to fix a price. I finally made a 
proposition what I would sell all my interest for in 105-59. He said to 
me that he wonld think of it and let me know. I followed him out 
aiter a short time and told him I wouldn’t sell, and withdrew my offer.” 

On his re-direct examination, when asked to state what idea he had 
concerning this claim and its sale just before entry, be stated— 

‘‘ My idea was that I would save my timber culture right, and could 
purchase another claim, and that was what influenced ine to make a 
proposition to Mr. Parsons.” 

It was held by this Department in the case of Sims v. Busse et al. (4 
L. D., 369), that “it is not sufficient to allege in the coutest affidavit 
that the entrymau has repeatedly offered said land for sale to different 
persous, aud that the same is now and has been held solely for specu- 
lation. Such an allegation does not necessarily contradict the affidavit 
required by the statute. Non constat that the applicant did not make 
the affidavit honestly and afterwards by reason of change of ciream- 
stances wish to dispose of his improvements and interest in the claim.” 

It was also held in said case, if the allegation is made that the entry 
‘was not made in good faith, but for the purpose of sale and specula- 
tion, the contestant may set out the fact that the entryman had repeat- 
edly offered his claim for sale, as an inducement to said allegation, and 
proof of that fact would be evidence proper to consider in support of 
the allegation that the entry was fraudulent in its inception. 

Said decision of your office concedes the fact that the evidence does 
not show that Read entered into any contract for the sale of his claim. 
The affidavit was filed October 10, 1882, and the conversation with Par- 
sons was in April, 1883. it does not, therefore, follow that Read’s con- 
test against the prior entry was not initiated in good faith, or that his 
entry, made long subsequently, was for speculation. | 
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While the entryman is required by the second section of said act to 
make an affidavit (among other things), “that I have made the said ap- 
plication in good faith, and not for the purpose of speculation ..... 
that I intend to hold and cultivate the land,” yet it was not the purpose 
of said act to inhibit the sale of the land ities the entryman shall have 
complied with the law and completed his entry. 

In the pre-emption laws (Sec. 2262, R. 8S.) the applicant is required to 
make oath that “he has not settled upon and improved such land to 
Sell the same on speculation, but in good faith to appropriate it to his 
own exclusive use.” 

The supreme court of the United States, in the case of Myers v. 
Croft (13 Waill., 291), held that the entryman who had complied with 
the law in goo faith had a right to sell the land covered by his entry. 

No fixed rule can be forinulated to determine just what shall render 
an entry fraudulent or speculative. If the eutryman has fully eom- 
plied with the law as to breaking, cultivation and the planting of trees, 
his entry shonid not be canceled, unless the evideuce shows that the 
entry is illega]. Perry on Trusts, Sec. 169. 

The register and receiver, with, the witnesses before them, found 
that the evidence was not sufficient to show that said entry was made 
for speculation. The claimant positively denies under oath that said 
entry was made for that purpose, and it is not denied that he has fully 
eomplied with the law as to breaking and cultivation. The testimony 
tending to sustain the charge is indefinite, uncertain and uot sufficient 
to overcome the positive denial of the claimant. Root v. Shields (1 
Woolworth, 183). 

For the reasons above stated, it is considered that the decision ap- 
pealed from is erroveous, and it is therefore reversed. 


TIMBER CULTURE CONTEST—EVIDENCE. 


FARNSWORTH v. HUDSON. 


Acts performed in compliance with the law, after the affidavit of contest.was filed, 
but before notice was served, are proper subjects of evidence. 


Acting Secretary Muldrow to Commissioner Sparks, December 27, 1886. 


J have considered the case of Aaron Farnsworth v. Ralph Hudson, as 
presented by the appeal of the letter from your office decision of May 
23, 1885, holding for cancellation bis timber culture entry, made Janu- 
ary 28, 1878, upon the NW. 4 of Sec. 9, T. 4 N., R. 16 W., Bloomington, 
Nebraska. i 

Affidavit of contest was filed April 15, 1884, charging failure since 
January, 1881, to cultivate and protect trees upon the tract. Hearing 
was Set for May 2 22, 1884. On that day a continuance was granted to 
July 8, 1884, in order that service of notice of contest might be had 
upon contestee. 
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Notice was served on May 22, 1884, and on July 8, 1884, the day to 
which the hearing had been postponed, a further continuance was on 
motion of defendant granted to September 17, 1884, on which date all 
parties appeared and the case proceeded. The register and receiver 
found the testimony conflicting and the case not without doubt, but 
rendered their decision in favor of the contestee. 

Your office found that contestee had failed to comply with the law, 
and therefore reversed the finding of the local office. The evidence 
shows, and it is not denied by contestant, that the requisite amount of 
breaking and planting was done within the time required by law. A 
large amount of testimony was taken as to the character and amount 
of cultivation. This is, as stated by the local office, conflicting and in 
some respects unsatisfactory, but upon careful consideration of the 
same in all its aspects, [am of the opinion that the preponderance is | 
in favor of the claimant and that the contestant has fuiled to sustain 
the charge of failure to cultivate. It is shown that there was plowing 
or cultivation of the tract originally broken every year following the 
entry, and that there was replanting of trees where the first planting 
had failed to grow. 

While there was cultivation each year, it appears it was net so thor- 
ough as to keep down the growth of grass and weeds, but it is in evi- 
dence that to do this in that country is almost if not quite impossible. 

Testimony as to cultivation in the spring of 1884 is objected to, be- 
cause said cultivation was after the initiation of coutest by the filing of 
affidavit of contest. As said affidavit was filed April 15, 1884, it would 
not seem probable that there could have been in the latitude in which 
this land lies much if any cultivation earlier in the spring than the date 
mentioned ; besides the notice of contest was uot served until May 22, 
1884, prior to which there had been cultivation in that year, and the 
evidence as to said cultivation was therefore admissible as going to 
show the good faith of claimant. 

Upon a careful examination of the whole record as diate by the hear- 
ing, I must conclude that bad faith is not shown and that the charge © 
of failure to cultivate is not sustained. Your office decision is there- 
fore reversed, and the entry will be allowed to stand. 


PRIVATE ENTRY—REPAYMENT. 
JOSEPH BROWN. 


The Department is not clothed with power to make repayments except by specific 
statutory authorization. 

There is no authority for the return of the excess where the land was improperly sold 
at donble minimum. 


Acting Seeretary Muldrow to Commissioner Sparks, December 27, 1886. 


On August 20, 1883, Joseph Brown made private cash entry of the 
SW. 4 of NW. 4, Sec. 27, T. 48., R. 16 W., Little Rock, Arkansas. The 
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land lies within the granted limits of a grant to the State of Arkansas 

to aid in the construction of certain railroads, made February 9, 1833 

(10 Stat., 155). Said tract was offered at public sale at the minimum 
price of $1.25 per acre October 6, 1823. The price was raised to $2.50 
per acre by said act of February 9, 1853, and the land offered at that 
price in October, 1856, and again in November, 1877. By act of June 
15, 1880 (21 Stat., 256), the price was again reduced to $1.25. Brown 

paid for the land at the rate of $2.50 per acre, and on January 6, 1886, 
applied to your office for repayment of one-half the purchase money paid 

_ on bis said entry, alleging that at the date of said purchase the price 

of said land was fixed by law at $1.25 per acre. 

Your office by letter of August 25, 1886, sabmitted the application 
to this Department, with a request for instructions for guidance * not 
only in the case herein presented, but that they may be followed im 
a number of other cases now pending in this office that involve the 
same point.” 

_ In the case at bar Brown agreed with the register to pay for the 
land at $2.50 per acre (see form of cash application 4-V01, Circular of 
March 1, 1884, page 81), the application was allowed, the money paid, 
and the nubent issued. The amount ee been covered into the United 
States Treasury. 

The question of repayment first arose in the administration of the 
public lands on the construction of the act of January 12, 1825. Said 
act provided : 

“ That every person ..... who is or may be a purchaser of a tract of 
land from the United States, the purchase whereof is, or may be void, 
by reason of a prior sale thereof by.the United States, or by the confir- 
mation, or other legal establishment of a prior British, French, or 
Spanish grant thereof, or for want of title thereto in the United States, 
from any other cause whatsoever, shall be entitled to repayment of any 
sui or sums of money paid for, or on account of, such tract of land, on 
making proof to the satisfaction of the Secretary of the Treasury, that 
the same was erroneously sold, in manner aforesaid, by the United 
States, who is hereby authorized and required to repay such sum or sums 
of money, paid as aforesaid.” (4 Stat., 80.) Certain questions arising 
under this act were referred to the Attorney General, and that officer, on 
August 14, 1843 (4 Op., 227), rendered his opinion. After pointing out 
that cases, “‘ where there is a deficiency in the quantity of land pur- 
chased,” and “¢ where an entry has been made of land to which another 
had a pre-emption title,” fall within the termsof said act, the Attorney 
General proceeds: ‘In reference to cases of error arising out of miscal- 
culations of the amounts to be paid, I have had more difficulty. Money 
thus paid is never properly iz the Treasury of the United States. It is 
paid and received by mutual mistake; and as long as it remains in the 
hands of the receiving officer, I can perceive no good reason why, upon 
the discovery of the error, he should not be authorized tocorrect it. After 
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it has found its way int») the treasury, however, like all other money it 
should be withdrawn in strict fulfilment of the requirements of the law, 
which the administrative power of the executive department of the gov- 
ernment cannot control.” The claim of Wilson Shannon for repayment 
of certain money under the same act was also refered to the Department 
of Justice. Attorney General Nelson, on September 29, 1843 (4 Op., 253), 
said: The act ‘‘ does not embrace all cases of sales erroneously made, 
bnt only such as are erroneous by reason of the defect of title in the 
United States, as in cases referred to in my opinion of the 14th of Au- 
gust. Now, the case of Mr, Shannon is not one in which the title to 
the lands entered by him is not in the United States, or in which, if the 
proceedings inthe Land Office had been conformable to instructions, a 
valid conveyance might not have been made, but it is one of mere irregu- 
larity, in which attempts to dispose of a portion of the public domain 
have been made by persons having no authority to sell. It is not a 
case in which a sale made by the United States cannot be effectuated for 
the reason contemplated by the act of 1523, but one in which the United 
States deny the fact of a sale made, and refuse to carry into effect the 
attempted contract, because those who in their name proposed had no 
authority to make it. That the sale has been erroneously made is 
true, but that such error was the result of a want of title in the United 
States, ‘from any cause whatever,’ is not true; and this latter is the 
only class of cases covered by the act of Congress. 

‘‘T am therefore of opinion that the purchase money in this case can 
not be refunded by warrant under the act of January 12, 1825; nor am 
I aware of any principle upon which, under any supposed general au- 
thority of the department to refund, the money once being in the treas- 
ury, the repayment can be made. 

‘It is quite certain, assuming the contract of sale to have been one 
which the United States should not have consummated .... . 
thatthe purchase money now asked to be refunded should never have been 
received into the public treasury. It is there wholly without considera- 
tion, and is the money of Mr. Shannon, to which the United States 
have no claim, and to which he is unquestionably entitled. But whois 
to restore it to him? It can be withdrawn from the treasury only by 
virtue of somelaw. I know of no enactment authorizing repayments, 
except that.of 1825, which I have endeavored to show does not apply 
to this case. 

‘Tt will not do to say that the Department may refund simply be- 
cause it is just that the mouey should be repaid, or that it is in the 
hands of the government by mistake, or without consideration. The 
same thing might have been predicated of the cases provided for by the 
act of 1825, and if in those cases the intervention of the legislative 
power was necessary, it seems to me equally so in this. The case of 
Mr. Shannon is unquestionably a hard one, and may evince the pro-— 
priety of some general legislative provision, by which the Secretary of 
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the Treasury may be clothed with authority to grant relief in like cases, 
but it can afford no warrant for the disregard by the Department of a 
most wholesome anil salutary restraint upon the due and strict observ- 
ance of which the most important interests depend.”’ 

Following the principle indicated by the Attorney General, lam of 
the opinion that this Department is not clothed with power to make re- 
payments where the money has been paid into the treasury, unless 
specially authorized by statutesotodo. Theexisting legislation on this. 
subject is as follows: Section 2362 of the Revised Statutes provides for 
repayment in cases where a tract of land *‘ has been erroneously sold by 
the United States,so that from any cause the sale cannot be confirmed ;” 
the act of May 16, 1880, provides that repayment may be made of fees 
and commissions and excess payments upon the location of claims un- 
der Section 2306, R. S8.; where said claims were, after such location; 
found to be fraudulent and void, aud the entries or locations made there- 
on canceled, or where entries shall be canceled for conflict ‘* or where 
from any cause the entry has been erroneously allowed, and cannot be 
confirmed.” | _ 
- Itis clear that the present application does not come within any of 
these provisions, and for that reason must be refused. 


REPAYMENT—FRACUDULENT EN@RY. 


JOSEPH WALSH. 


Repayment will not be made if the entry was obtained through fraud. 
Acting Secretary Muldrow to Commissioner Sparks, December 27, 1886. 


On May 25, 1881, Joseph Walsh made pre-emption cash entry of NE. 
4 of Sec. 32, T. 41 N., R. 16 W., Marquette, Michigan. On August 16,. 
1883, your office held said entry for cancellation for fraud, finding from 
the report of a special agent, ‘‘and the sworn statement of parties cogni-. 
zant of the facts,” that claimant had made said entry at the instance and 
in the interest of E. L. Thompson and others forming the ‘Delta Lum- 
ber Company;” that the buildings referred to in the proof were erected 
by said company as a boarding and lodging house for the men employed 
by Walsh for the company, and as a stable for the horses; “that Walsh 
never did for himself and at his own expense any act of settlement 
looking to the establishment of a home on the land in question, but that 
the same has been used for the purposes of the said lumber company in 
establishing thereon a saw mill, docks, etc., for the carrying on of an 
extensive lumber business;” that soon after the issue of cash certifi- 
cate, Walsh leased the land to said company for the term of fifty years 
in consideration of the rents already paid, and that he had quit his res- 
idence on land of his own in the same State to settle on this claim. 
Walsh was notified of this decision and allowed sixty days within which 
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to show cause why his said entry should be re-instated. Claimant failed 
to appear, and took no further action in the matter until August, 1885, 
when he made application for repayment of the purchase money paid 
on said entry. Your office, by letter of September 5, 1885, rejected the 
application. 

Claimant urges that the Commissioner had no authority to cancel said 
entry on the report of a special agent, and further that the entry was 
made in entire good faith, and in faet was not fraudulent. These are 
matters that should have been presented by appeal from said decision. 
What would have been the action of this Department if they had been 
so presented if 1s not necessary to indicate. Claimant failed to avail 
himself of his proper remedy, and gives no reason for such failure. To 
allow him to attack the finding of the Commissioner in this proceeding 
would be to violate the well known legal principle that a judgment can- 
not be assailed collaterally. 

The finding that said entry was fraudulent must as against the claim- 
ant be taken as true. This being the case, the Department can fur- 
nish no relief to the applicant. Repayment will not be made where the 
entry has been obtained by fraud. C. A. Linstrom (2 L. D., 685); Jens 
Stohl (Ibid., 686). 

Said decision is accordingly affirmed. 


PRIVATE CLAIM—JURISDICTION—ACT OF JULY 1, 1864. 
RANCHO DE NAPA. 


The jurisdiction of a court of limited authority appearing, the regularity of subse- 
quent proceedings will be presumed in the absence of anything to the contrary 
in the record. 

As the case was pending in the United States district court at the passage of the act 
of July 1, 1864, new jurisdiction was thereby conferred, and the court had full 
authority to revise a former survey and order a new one if deemed requisite. 

The approval of such new survey however by the court was without jurisdiction, for 
the supervision thereof was by the express terms of said act vested in the Com- 
missioner of the General Land Office, 

The Rancho Alisal case, in so far as it recognized such approval by the court, is ovyer- 
ruled. 


Acting Secretary Muldrow te Commissioner Sparks, December 28, 1886. 


I have considered the appeal of Otto H. Frank from the decision of 
your office of May 5, 1885, relating to the resurvey of that portion of 
the Rancho de Napa, in Napa County, California, which was confirmed 
to him. , 

The Rancho de Napa was granted by the Mexican government to 
Don Salvador Vallejo, who at different times sold portions thereof and 
afterwards on December 20, 1851, sold and conveyed the remainder to 
one Herman Wohler, who, after selling other portions to different per- 
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sons, on March 20, 1852, sold and eenveyed the residue by deed to Otto 
H. Frank, the npnellnns herein. 

The grant was never presented to the Board of Land Commissioners. 
as an entirety, for confirmation, but quite a number of claims for por- 
_ tions thereof were separately presented to the board, a list of which 
may be found in Hoffman’s Reports, appendix, p. 118. Some, which 
were not presented tothe board in time, were afterwards acted upon by 
the U.S. district court of California, being specially thereto authorized 
by the act of Congress of June 20, 1884, (23 Stat., 49.) 

The claim of Frank was presented to the Board February 23, 1853, 
and confirmed August 22, 1854. On appeal by the United States, after 
consideration and argument, on February 23, 1857, the decree of the 
Board was affirmed by the United States district court. From this 
last decision a further appeal was taken, but dismissed with leave to 
the :laimant to proceed under the decree of said court ‘* as under final 
decree.” 

By direction of Surveyor General Mandeville, dated Spnisuiber 13, 
1858, Deputy Tracy made survey of the claim, which survey was ap- 
proved by Mandeville on January 4, 1860. In Febrnary aud March, 
1862, said survey was published in compliance with the supposed re- 
quirements of the act of June 14, 1860, (12 Stat., 33,) and on March 11, 
1862, on application of the United States district attorney, the same 
was ordered into the United States district court for examination and 
adjudication, where, after consideration, on January 11, 1869, it was or- 
dered that said survey be so modified as toembrace four additional tracts 
specified in the order, and that the modified survey be returned into 
court for approval. The survey under this order was made by Deputy 
Dewoody, returned into court February 10, 1871, and approved by 
Judge Hoffman May 3, 1871. 

On March 26, 1878, Frank, through his counsel, made application to 
the surveyor genera! of California for a publication of the Tracy survey 
in accordance with the provisions of the act of July 1, 1864 (13 Stat., 
332) claiming that the proceedings before the United States district 
court in relation to said survey were entirely without its jurisdiction, 
and consequently null and void. This application was denied by the 
surveyor general, and the papers transmitted to your office, where, after 
consideration and argument, on April 21, 1879,a decision was rendered 
granting the application. An appeal was taken from this decision, by 
Woodward and others, claiming interests under the survey confirmed 
by the district court, and on September 20, 1879, said decision was af- 
firmed by Acting Secretary Bell. | 

By said decision the surveyor general was directed to make publica- 
tion of the Tracy survey in accordance with the provisions of the act 
of 1864, and upon expiration of the time prescribed, and the ter mination 
of such proceedings as may thereupon be had, under said act, to trans- 
mit a full record of the same to your office. 7 : 
21 
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Prior to the receipt of any report of the execation of said decision, on 
February 9, 1882, BR. B. Woodward and others made application to your 
-office to issue patent to Frank upon the sarvey approved by the district 
‘court, it being insisted that the case was similar to that of the Rancho 
Alisal, which was decided by this Department January 4, 1882, (I. L. D., 
198). The application of Woodward was transmitted to this Depart- 
ment for instructions, and ou July 25, 1882, ny predecessor, Secretary 
‘Teller, directed that the vase, pending before the surveyor general, pro- 
‘ceed in the usual manner, if Frank so desired, as he was entitled to be 
heard though the facts in his ease might be similar to thosein the Alisal 
ease, and the application for the issue of patent at that time was de- 
nied. 

On March 31, 1884, the proceedings before the surveyor general were 
brought to a conclusion, and a fall report made by him, from which it 
appears that, after due notice had been given, in accordance with the 
act of 1864, of the survey of Frank’s part of the Napa Rancho by Tracy, 
in 1858, a protest was filed by Frank and the Woodwards against said 
survey, on the ground that it did not embrace all of the land confirmed 
to Frank; other parties also intervened to protect their rights. Testi- 
mony was also takeu from time totime; and the surveyor general found 
that the condition and facts of the said case, as to the surveys, being 
similar to those in the Alisal case, he was bound by the authority of the 
Secretary’s decision therein, mast overrule the protests against and ob- 
jections to the Tracy survey, and hold that the action of the United 
States district court in approving the Dewoody survey was final. 

The surveyor’s decision was affirmed by your office on May 5, 1838, 
and on appeal from said affirmance the case is now before me. 

This decision of your office was based entirely upon the opinion of 
Secretary Kirkwood in the Alisal case. (supra), which indeed could not 
have been disregarded. For in that opinion my predecessor not only 
adopted a construction of the statute by which he decided that the 
action of the district court was final and conclusive in the case of the 
‘Alisal grant, but he went further, and in terms applied that ruling to 
the case of the Rancho de Napa. 

Inasmuch as this last case was not then before the Secretary, his rul- 
ing in relation thereto can in uo sense be treated as res judicata by this 
Department, but the claimants of Napa Rancho are entitled to be heard 
as fully as though no allusion had been made in said decision to their 
claim. 

The facts in the Alisal case, so far as disclosed by the opinion, are 
nearly similar to those in the present. In both the surveys were made 
and approved by the surveyor general prior to the act of 1860, were ad- 
vertised after its passage in compliance with its supposed requiremeuts, 
afterward ordered into the district court and approved subsequently to 
the passage of the act of July 1, 1864 (supra). On this state of facts 
my predecessor held, in substance, on the authority of the case of the 
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United States v. Halleck (I Wall, 453), that, inasmuch as proceedings 
to reform the survey in the Alisal case were “pending” in the United 
States district court, whether rightly or wrongly, at the time of the 
passage of said act of 1864, no question relating to the jurisdiction of 
that tribunal to act in the premises could be raised after its passage; 
and no appeal having been taken from the action of the court in approv- 
ing the survey, the same Secame nual; and patent was directed to issue 
in conformity therewith. 

I have carefully considered said opinion; and euile concurring in 
some of the views of my predecessor therein, [ am compelled to dissent 
from the conclusion arrived at by him. 

By the act of March 3, 1851 (9 Stat., 631), “to ascertain and settle 
private land claims in the State of California,” parties having such 
claims were to present them to the Board of Land Commissioners for 
confirmation, with the right of appeal from that tribunal to the United 
States district court, and thence to the supreme court, by either the 
government or claimants, if aggrieved. 

In the case of the United States v. Charles Fossatt (21 How., 445,) the 
supreme court, in construing the above act, held that the jurisdiction 
of the Board and of the United States courts, on appeal, extended not 
only to questions relating to the validity of the grant, but to questions 
involving its location and boundaries; and that for the settlement of 
these latter questions the power of the courts did not terminate until 
the issue of patent, conformably to the decree. 

In the case of the United States v. Sepulveda (1 Wall., 104), after 
confirmation was made by the Buard, the appeal taken therefrom to the 
district court was dismissed by order of the Attorney General, without 
any action by the court other than entering such order of dismissal, 
with leave to the claimants “to proceed upon the decree of the com- 
missioners a8 upon a final decree.” Afterward survey was made and 
approved by the surveyor general prior to the passage of the act of 
13860. But upon the passage of said act, on the suggestion of the dis- 
trict attorney, the survey was ordered into the district court for revision ; 
where, after consideration, a new survey was directed to be made. From 
this action an appeal was taken, and the supreme court held: (1) There 
was no authority to order the survey into court, under the provisions of 
the act of 1860, it applying to surveys subsequently made, or those pre- 
viously made which, at the passage of the avt, were pending in court 
for contest or reformation; (2) and further, the court had no jurisdie- 
tion to correct the survey, under the Fossatt case (supra), and make it 
couform to the decree, for “whatever jurisdiction the court may have 
possessed to enforce the execution by the surveyor general of its own 
decrees, it possessed no control over the execution of the decrees of the 
Board.” The action of the district court was therefore reversed, and the 
parties remitted to the land offivers for relief, if entitled to any. 
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Now, it is to be observed that the jurisdiction of the United States 
district court never attached in the Sepulveda case, it being held that 
the mere taking and dismissing the appeal without action thereunder 
conferred none; that the decree sought to be enforced was the decree 
of the Board, over which the court had no control whatever. But in 
the Napa grant there was an appeal from the decree of the Board to 
the United States <listriect court, where a hearing was had and action 
taken, as shown by certified copy of the decree of the court filed in this 
cause, as follows : 


District Court of the United States, Northern District of California, 
Stated Term, February 23, 1857. 


THE UNITED STATES v. OTTO H. FRANK. 


This cause coming on to be heard upon the transcript of the record 
therein before the Board of Commissioners for the ascertainment and 
settlement of land titles in California, and upon the pleadings and evi- 
dence on file in this court, and it appearing to the court that said record 
was (nly filed, argument of counsel on the part of claimant and of the 
United States having been heard, it is now finally adjudged and de- 
creed that the decree of said Board confirming the clatin of claimant 
Otto H. Frank be and the same is hereby affirmed; and it is adjudged 
and decreed that the claim of said Otto H. Frank is a good and valid 
claim, and the same is hereby confirmed. 

Then follows a description of the land confirmed, which is the same 
as that used in the decree of the Board. 

Afterward, on June 12, 1858, when the appeal which had been taken 
by the United States district attorney to the supreme court was dis- 
missed, the following was entered: 

“The Attorney General of the United States having given notice that 
appeal will not be prosecuted in this case, and a stipulation to that 
effect having been entered into by the United States attorney: on mo- 
tion of the district attorney it 1s ordered, adjudged and decreed that 
claimant have leave to proceed under the decree of this conrt heretofore 
rendered in his favor as under final decree.” 

Itis thus made plain that the jurisdiction of the district court had 
attached to the Napa grant; that the final decree, under which alone 
survey could be made, and was made by Tracy, was the decree of the 
United States district conrt, not the decree of the Board; and there- 
fore, in the language of the supreme court in the I*ossatt case (p. 450), 
‘the power of the district court, under the acts of Congress, does not 
terminate until the issue of patent, conformably to the decree.” 

There is nothing to be found in the act of 1860 inconsistent with the 
jurisdiction above asserted. That act applied to surveys of private 
land claims thereafter made, or to those theretofore made which at the 
time of its passage were pending in court on contest. All surveys 
thereafter made were to be published, and could be ordered into court 
for revision, on the application of any party deemed by the court to 
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have a proper interest in the matter. That tribunal, after full examina- 
tion and hearing, was authorized to set aside, annul, amend, or affirm 
the survey; and when the survey, whether original or amended, was 
approved by the court, plat thereof was to be sent to the Commissioner 
of the General Land Office, who was to issue patent thereon. 

There is nothing in the record relating to the ordering of the Tracy 
Survey into court to show that such action was taken under the act of 
1860, further than the statement of the district attorney in his applica- 
tion that the survey had been published under the provisions of that 
act. With this exception that act is not mentioned in the proceedings, 
and consequently there is no record evidence to show, as is asserted, 
that said survey was ordered into court under the supposition that the 
act of 1860 authorized such action, rather than that it was brought into 
court to be reformed under the provisions of the act of 1851, as Sones 
in the Fossatt case above quoted. 

Bat it is immaterial whether or not the district attorney, or the court, 
took action in accordance with an authority supposed to be, but which 
was not, conferred by the act of 1860, if in point of fact the court did 
have jurisdiction of the survey, and its action was in accordance with 
its powers. Of the jurisdiction and power of the court to review and 
reform the survey, I think it has been shown there can be no doubt, 
under the ruling in the Fossatt case. 

After the survey of Frank’s parc of Napa had been retorned into court 
and was pending there, Congress passed the act of July 1, 1864 (13 
Stat., 332), by which the act of 1860 was totally repealed and the juris- 
diction of the authorities of the land office was re-established in relation 
to the surveys of private land claims in California, except as to causes 
pending undisposed of in the United States courts. With regard to 
the latter class in the second section was a proviso— 

“That where proceedings for the correction or confirmation of a sur- 
vey are pending, on the passage of this act, in one of said district courts, 
it shall be lawful for such district court to proceed and complete its ex- 
amination and determination of the matter, and its decree thereon shall 
be subject to appeal to the circuit court,” ete. 

At the time of the passage of said act the survey of Frank’s part of 
Napa, which had been returned into court more than two years before 
on an application to reform it, was yet upon the cocket undisposed of. 
Consequently in the language of the law “ proceedings for the correc- 
tion” of the same were then “pending,” and the provisions of the new 
act became at once applicable thereto; and the new jurisdiction thereby 
conferred upon the court attached, even though it had no jurisdiction 
before that time. 

There is uo force in the contention that “ pending” here means 
“properly” pending. Such construction would be to import a word 
into a statute, plain and unambiguous on its face, in order to chauge 
its meaning. Had Congress enacted that all cases involving private 
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land claims “ pending” in the district eourt should be dismissed or 
transferred to the circuit court, would it be contended that before such 
dismissal or transfer the district court should investigate and determine 
what cases were ‘“ properly ” pending therein, dismiss or transfer only 
such, while cases held to be improperly pending would, despite the act 
of Congress, remain on the docket? Secretary Kirkwood maintains 
this view with great force in the Alisal case, referring to the ruling of 
the supreme court in the case of United States v. Halleck, (supra). 

In the latter case, after confirmation by the Board, appeal was taken 
to the district court and dismissed, with leave to proceed under the 
decree of the Board as under final decree. Survey was made and ap- 
proved in 1857 by the surveyor general and the Commissioner of the 
General Land Office, but disapproved by the Secretary of the Interior, 
and a new survey ordered. In November, 1859, the district court, con- 
struing the Fossatt case, (supra,) decided shortly before, to confer such 
power, on application, ordered the new survey to be returned into court 
for revision. In 1861 the court set aside said survey and ordered an- 
other, but, on rehearing, approved the original survey. From this 
action an appeal was taken to the supreie court. 

This state of facts shows a case, where the final decree was that of the 
Board, and not of the court, and therefore the latter tribunal had no 
jurisdiction so to act when the survey was ordered into court, as was 
held in the Sepulveda case. But the supreme court, in affirming the 
action of the district court in the Halleck case, say, that inasmuch as 
the new survey had been returned into court— 

“And proceedings upon the exceptions were pending on the passage 
of the act of June 14, 1360, whatever question night be raised as to the 
jurisdiction of the district court to supervise the survey previous to that 
act, there can be none since its passage. That act applies not merely 
to surveys subsequently made, but also to such surveys as had been 
previously made and approved by the surveyor general, and returned 
into the district court upon objections to their correctness.” | 

Surely there ought to be no further question as to the right of the 
district court to order a new survey in the Napa grant, as i6 did by its 
decree of January 11, 1869, tiie language in the act of 1860 and that in 
the act of 1864 being the same, and both acts being in pari materia. 

To this extent I concur in the views of Secretary Kirkwood in the 
Alisal case, but dissent from his conclusion that the approval of the 
ordered survey by the court was conclusive on the Land Department, 
and patent should be issued in accordance with said approved survey. 
Under the act of 1851, as coustrued by the Fossatt case, and under the 
act of 1860, as coustrued by the Halleck case, where the jurisdiction of 
the United States district court had attached, and there was power to 
reform the survey of a private land claiin, the control of that tribunal 
over the cause continued, in the first instance, in the language of the 
Fossatt case, ‘‘ Until the issue of a patent conformably to the decree ;” 
and in the other instance, in the language of the act itself, the decree 
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of the court approving a survey had “the same effect and validity in 
law as if a patent for the land, so surveyed, had been issued by the 
United States.” 

But the act of 1864 changed this; and took away all jurisdiction over 
surveys of private claims from the courts, as was said before. And 
whilst authorizing the court, in pending cases, “to proceed aud com-— 
plete its examination and determination of the matter” of the confirma- 
tion or correction of surveys, by the third section expressly provided 
that, when in such case a new survey is ordered, either by the district 
court, or the circuit court, on appeal therefrom, * the subsequent survey 
of the surveyor general shall be under the supervision of the Commis- 
sioner of the General Land Office, and not of the district or circuit 
court of the United States.” 

In the face of this plain and mandatory language of the statute, with- 
drawing and emphatically prohibiting the exercise of such jurisdiction, 
my predecessor, Secretary Kirkwood, held in the Alisal case that the 
court had power to and did properly approve the new survey. I can 
but think that when said decision was written this provision of the third 
section was overlooked, or not duly considered. 

Entertaining these views, I must decide that the United States dis- 
trict court had authority to order into court the survey of Frank’s part 
of the Rancho Nupa, independent of the act of 1860; that said cause 
being therein “pending” at the time of the passage of the act of 1864, 
the new jurisdiction thereby conferred at once attached; and the court 
had full power to revise the Tracy survey and order a new one, as it did. 
But, when this was done, the power of the court was exhausted and its 
further action in approving the Dewoody survey was simply without its 
jurisdiction, and in violation of the clear mandate of the law. Like any 
other act—coram non judice—done without authority, it has no binding 
efficacy whatever, and the claimant or the officers of this Department 
are no more bound by it than they would have been if the court had 
ordered the land to be sold and the proceeds appropriated to the pay- 
ment of the public debt. Cooper ». Reynolds (10 Wall., 315). 

It is insisted in behalf of Frank that whatever might be the binding 
efficacy of the action of the district court otherwise, it should not affect 
him or his rights, because he was no party to the prooceries therein, 
having had no notice of the same. 

According to the views heretofore expressed, the district court never 
lost the jurisdiction of this cause, which it acquired on appeal, when it 
undoubtedly had jurisdiction both of the person and the subject matter. 
' The subsequent proceedings in relation to the survey were but a con- 
tinuation of said case, for the purpose of making the survey conform to 
the decree, as the court had a clear right to do, under the Fossatt de- 
cision. The act of Congress is silent as to what notice, if any, is required 
to be given when a survey is ordered into court, and there is nothing 
in the record to throw any light on this point. Considering the nature 
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of the case, this objection of Frank is not to the jurisdiction of the 
court, but to the regularity of Its proceedings; for these matters affect- 
ing the surveys of private land claims are in the nature of proceedings 
im rem, as was held in Henshaw v. Bissell, 18 Wall., 268. If only al- 
leged irregularity, the jurisdiction of the court being complete, every 
presumption is againstit, the general rule being that in courts of record 
all things are presumed to have been rightly done. See Miller v. 
United States (11 Wall, 299). On this question the supreme court, in 
that case, says: 

“In courts of limited jurisdiction . . «. . . there is a pre- 
sumption against jurisdiction, but when that appears they are entitled 
to the same presumptions in favor of their action as other courts are. 
The district and circuit courts are of limited jurisdiction, but they are 
not inferior courts, and they are therefore entitled to the same presump- 
tions in their favor. Those presumptions are that the court, having 
jurisdiction, and having entered a judgment, did everything that was 
necessary to warrant its entry of the judgment. Undoubtedly the con- 
trary may be shown in a court of error, but the burden of showing it is 
upon him who alleges error, the legal intendment is against him.” 


It is not necessary to pile up authorities to sustain a position so well 
settled. 

Therefore if Frank wants to show that he no had notice of and was no 
party to the proceedings in the district court, whether its jurisdiction 
attached before or only after the passage of the act of 1864, he must 
make the fact properly apparent in some other way than the one 
adopied, namely: the filing of an affidavit that he had no sueh notice. 
Thompson v. Tomline (2 Peters, 165); Voorhees v. Bank of United 
States (10 Peters, 173). 

In the case under consideration, a transcript of the whole record of 
the proceedings in court, in relation to the survey, is not filed, but only 
detatched portions, containing the application of the district attorney 
to have the survey ordered into court for correction; the order of the 
court thereon ; serviceon surveyor-general; the order of the court direct- 
ing amendment of survey, and its order approving the amended survey, 
In none of these papers is there anything to show that Frank was 
not notified or was not present. Indeed, in the decree ordering a new 
survey there is language from which it would be plainly inferable that 
Frank was in court and heard through counsel. The decree says: 
‘This cause coming on this day to be heard was argued by counsel and 
thereupon, and in consideration thereof, the attorneys for the inter- 
venors and the district attorney being present, and no one objecting, it 
is ordered,” ete. 

The inference here would seem to be that on argument of counsel,’ 
other than those for the United States and the intervenors, who being 
present and not objecting, the amendment was ordered. Jnasmnueh as 
there could be only Frank, the claimant, the United States and inter- 
venors interested in such proceeding, the supposition would naturally 
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be that the ‘“‘counsel” spoken of was Frank’s. If these inferences be 
not correct, there is clearly nothing in the record to show that the pro- 
ceedings were not regular, and therefore they must be presumed to have 
been regular. 

I therefore dismiss this objection, with the remark that it is singular 
that Frank should have slept npon his rights under the approved Tracy 
survey—alleged by him to be wrong—from January, 1860, until March, 
1878, a period of eighteen years, without knowing or endeavoring to find 
out the condition of his claim, and this too, notwithstanding public 
notice of the approval of said survey was given by the surveyor general 
in 1862. | 

In accordance with these views, the judgment of your office is modi- 
fied, and a survey of Frank’s claim, made in accordance with the decree 
of the district court, will be approved and patent issued thereon. If, 
on examination, the Dewoody survey is found to conform to said decree, 
I see no reason why it may not be approved; otherwise another should 
be made, So far as the Alisal case and others conflict with the views 
herein expressed they are overruiled. 

It is stated in behalf of Frank that there are grantees from Vallejo 
and Wohler, prior to the deed from the latter to Frank for the residue 
of the Napa Rancho, whose claims, owing to various causes, have not 
yet been located, and that it would be a hardship upon him to proceed 
with a survey of his claim under such circumstances, and therefore he 
asks for delay until such prior claims are properly located. [do not 
well see, as at present advised, how this request can be complied with. 
It would seew that the district court having jurisdiction to determine 
the matter, and having ordered a survey of Frank’s claims according 
to certain inetes and bounds, courses and distances, prescribed in its 
decree, it becomes the duty of the Land Department to make survey 
and issue patent thereon, leaving Frank and other parties to settle their 
conflicting claims, if any, in the proper courts. 


TIMBER CULTURE CONTEST—EVIDENCE. 
NELSON vy. PHELPS. 


Under a charge of failure to comply with the law the third year of the entry, evidence 
is not admissible as to improper preparation of the soil during the preceding 
years. 


Acting Secretary Muldrow to Commissioner Sparks, December 28, 1886. 


I have considered the case of Swan Nelson v. William T. Phelps, in- 
volving timber-culture entry made by the latter, September 11, 1880, for 
the N. E. 4 of Sec. 19, T. 121, R. 64, Aberdeen land district, Dakota, 
on appeal by the latter from your office decision of March 3, 1885, hold- 
ing said entry for cancellation, 
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Contest was initiated December 3, 1883, the affidavit charging— 


That claimant Phelps wholly failed to plant, sow, or cultivate five 
acres of timber trees, seeds, or cuttings, during the third year of entry, 
to wit, between September 11, 1882, and September 11, 1883, and wholly 
failed to cause the same to be done up to the present time; and wholly 
failed during the third year after the date of etry to cultivate the five 
acres broken the second year after said entry. 

Hearing was had March 6,1884. Atthe very outset inquiry was made 
as to the manner in which the first year’s breaking was done, and 
whether the land broken the first year was properly backset and cul- 
tivated the second year. To this claimaut at once objected, on the 
ground that contestant’s allegations in no way referred to the first or 
second year’s operations, and that he had not brought with him the per- 
sons who had done the breaking the first year, or the cultivating the 
second year, and who would have been witnesses in bis behalf had he 
been notified that his operations during those years were to be brought 
into question. The local officers sustained the objection, but the exam- 
ination relative to those two years (as well as the third) proceeded. 

With regard to the first five acres broken: The testimony tends to 
show that the tract was injudiciously selected, through lack of experi- 
ence and foresight ov the part either of the entryman or the person 
who did the plowing for bim; it was such low ground that in the spring 
it was too wet, frcm receiving the drainage of the adjacent water-sheds, 
and later in the season it was too dry — positively. “ baked,” as one witness 
words it—so that the roots of youug trees planted therein would be left 
for weeks, if not mouths, without a particle of moisture. 

The testimony adduced (under objection, as aforesaid,) tends to show 
that the breakiug of this first fiveacres was poorly done—strips of various 
widths being left unturned or uncovered. Of course, on atteinpting, 
the second year, to cultivate this breaking, no sod conld be “ backset” 
where no sod had been turned the first year; and the testimony is very 
contradictory as to whether indeed this first year’s breaking was *“ back- 
set” or cultivated in any manuer the second year. 

The planting of the first five acres the third year was entrusted, un- 
der contract, to a company (R. W. Day & Co.), who had seven or eight 
years’ experience in planting thronghout Iowa, Nebraska, aod Kansas. 
They were to receive a stated compensation for securing ten acres of 
growing trees on the tract; and iu case of failure they were, without ex- 
tra charge to continue replanting until that result was attained. It was 
for their own interests to do the work faithfully antl well, and the testi- 
mony shows that they did so; that is, they planted more than the requi- 
site nuinber of trees, and took pains to plant them as well as was possible 
in land a portion of which had not been properly broken two years be- 
fore, and hence not properly backset a year before. The trees were culti- 
vated, a short time after planting. One witness states that ninety per 
cent of them leaved out and began to grow. Afterward there came on 
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a severe and long-continued drought, anda large proportion of them died. 
{t is in evidence that the attempt to raise trees in this region that sea- 
son was an almost universal failure. 

The second five acres broken was also upon too low ground, and 
upon advice of one of the witnesses—the manager of the gang that was 
doing the planting—other five acres were brok: n elsewhere. This wit- 
Ness Says: 

The ground was too wet in a wet season and too dry in a dry season 
for any success in tree-growing; at the time the trees were planted, the 
second five acres was so dry that you couldn’t backset it with two 
teams. . . . . We therefore broke another, a second five acres. 
. » » . We had extra pay for that; we had orders to do so from the 
owner of the claim, Mr. Phelps, after stating the facts of the case to 
him, which he evidently didn’t know at the time. 

Thereupon the claimant forwarded to your office an application for 
a year’s extension of time, in order that this last-ploughed tract might 
be brought under cultivation and planted. 

It would thus appear that an unwise selection of ground, an inade- 
quate preparation of the ground during the first and second years, and 
the long drought, are three factors which contribated (to how great an 
extent respectively can not be decided) to the death of the trees on this 
claim. In short, the facts shown at the hearing are summed up with 
substantial correctness in the letter of the register and receiver to your 
office, as follows: 

It is clearly established that the requisite number of trees were 
planted within the proper time, and that their failure to grow was due 
to the fact that the land was not properly prepared or cultivated to 
make it fit for tree-culture. To this defect the severe drought contrib- 
uted. For the latter the claimant is not responsible—with the first he 
is not charged. We find as facts that said claimant did not fail to plant 
or cultivate five acres of timber, trees, cols or cuttings, on said tract 
during the third year after entry. 

For the reasons above given, the local officers dismissed the contest: 
Your office, however, reversed the decision of the local officers, on the 
ground that— 

The allegation contained in the affidavit of contest of necessity re- 
lates back to the proper preparation of the land for tree-calture during 
the first and second years, as the planting can not be properly or le- 
gally done unless the law has been complied with during those two 
years. | 

I am clearly of the opinion that the local officers were correct in hold- 
ing that the claimant could not be called upon to defend himself against 
an accusation that had not been alleged, and which it could not be pre- 
sumed he would come fotriai prepared to meet. The government, how- 
ever, belug a party in interest, might very properly take notice of any 
failure to comply with the requirements of the law which might be dis- 
closed in the course of the proceedings; but in such case anew hearing 
would be necessary, with notice to claimant of charges bearing upon 
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the first and second year’s operations. If this course were to be pur- 
sued, however, it is safe to presume that the same evidence with refer- 
ence to the poor plowing of the first five acres would be offered that has 
already been introduced; the only additional evidence likely to be of- 
fered would be by the claimant in his own defense. In my opinion — 
such a hearing is not necessary in order to arrive at substantial justice 
in this case, without any violation of the ordinary rules of legal practice. 
Taking the testimony against the defendant as it stands, it indicates 
poor judgment on his part, coming into the Territory a stranger, in the 
selection of ground fur the growth of timber, and the failure on the part 
of the person hired by him to do the first year’s breaking to perform 
that work properly. Even holding him responsible for the imperfec- 
tion of the work done by his employé, we find him thereafter using 
every effort to remedy the evils resulting therefrom ; so that not only is 
no bad faith manifest, but good faith and an earnest attempt to fulfill 
the requirements of the law is affirmatively shown. I therefore reverse 
your office decision of March 3, 1885, holding said entry for cancella- 
tion. : 


RAILROAD GRANT—INDEMNITY WITHDRAWAL. 
GRAHAM v. SOUTHERN Pac. R. R. Co. 


The appropriation of land for a public purpose that had been, prior thereto, with- 
drawn as within the indemnity limits of a railroad grant, and its subsequent res- 
toration to the public domain, works a revocation of the withdrawal and leaves 
the land open to the first legal applicant. " 


Acting Secretary Muldrow to Commissioner Sparks, December 31, 1886. 


Siz: I have considered the case of Joseph R. Graham »v. the Southern 
Pacific Railroad Company, as presented by the appeal of the company 
from the decision of your office, dated April 28, 1885, rejecting its claim 

for the W. 4 of the NE. 4 and the E. 4 of the NW. 4 of See. 23, T. 21 8., 
R. 29 E., M. D. M., Visalia land district, California. 

The record shows that said tracts are within the indemnity limits of 
the grant to said company by act of Congress approved July 27, 1866 
(14 Stat., 292). The withdrawal of the odd numbered sections within 
said limits was ordered by your office letter, dated March 22, 1867, and 
was received at the local land office May 21st same year. 

It appears that on January 4, 1875, the land in controversy was (with 

_ other tracts) withdrawn by the United States surveyor general, for the 
Tule River Indian Reservation, and remained a part of said reservation 
until August 3, 1878, when it was restored to the public domain by 
executive order, due notice of which was given to the local land officers 
on August 15, 1878. 

It does not appear when the first township plat of survey was filed in 
the local land office, but an amended plat of survey under said execu- 
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tive order was filed in the local land office on September 4, 1878. Gra- 
ham made homestead entry of the land in question on November 29, 
1878, and on December 3, 1883, made final proof. The local officers 
found the proof sufficient, and recommended thatit be accepted. Your 
office, on appeal by the company, sustained the recommendation of the 
local Jand officers. 

It is insisted by the company that said tracts have been continuously 
withdrawn since May 2°, 1867, and Graham coultl acquire no rights 
while the withdrawal remained in force, and also that the company will 
need all of the lands in the odd numbered sections within the indemnity 
limits to satisfy the losses within the granted limits. But it must be 
remembered that the lands in question are in the indemnity limits and 
the company can acquire no right to the same, unless by selection. The 
company has not selected the tracts in controversy. , 

The effect of the withdrawal for said Indian reservation and the sub- 
sequent restoration to the public domain must be held to operate as a 
revocation of the withdrawal for the benefit of said company, so far as 
to allow the Land to be selected by the first legal applicant. Graham 
appears to be the first legal applicant. His entry was allowed and he 
has made valuable improvements upon the land to the amount of $1,000 
or $1,200. His claim must be held superior to that of the company. 

The decision appealed from is accordingly affirmed, 





RAILROAD GRANT—RES JUDICATA. 
HouMES v. NORTHERN PAc. R. R. Co. 


By a decision that became final that portion of the claimant’s entry which lay within 
the railroad limits was canceled. On application for re-instatement it is held that 
the matter is not ves judicata as the question now is solely between the government 
and the entryman. 

Land appropriated at the filing of the map of geueral route, but released from such 

/ appropriation prior to definite location, is not held to await the same, but is open 
to the first legal applicant. 

The right to purchase under the act of June 15, 1880, existing at definite location 
serves to except the tract covered thereby from the operation of the grant. 


Acting Secretary Muldrow to Commissioner Sparks, January 4, 1887. 


I have considered the case of Charles Holmes v. the Northern Pacific 
Railroad Company, involving the 8. 4 of SW. 4, Sec. 18, T.28., BR. 5 
K., Bozeman, Montana Territory, on appeal from your office decision of 
October 23, 1883, refusing his application to amend his homestead entry, 
No. 4, made January 2, 1875, for the N. 4 of NW. 4 of Sec. 24, same 
township, so as to include the tract first described. It appears that his 
entry as originally made covered both of the tracts described, and that 
final proof was made and final certificate, No. 142, issued thereon 
October 9, 1877. When the case came up to your office for its action, 
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said entry was, so far as it covered land in the odd section, held for 
cancellation ‘for conflict with the withdrawal for the grant to the 
Northern Pacific Railroad Company, upon general route, the withdrawal 
for which took effect February 21, 1872.” 

On appeal, the Department, January 29, 1881, affirmed the action of 
your office. The entry was thereupon canceled, February 10, 1581, as 
to the eighty acres in the odd section and approved for patent as to the — 
remaining eighty, being in section 24, 

Holmes now applies to amend his entry of the tract in section 24, so 
as to embrace the 8. $ of SW. 4, Sec. 13, this being the tract covered by 
his original entry, which was canceled as above stated. 

In making this application he claims that the tract was excepted from 
the grant to the railroad company by the homestead entry of one Heury 
Miller, made February 5, 1872, and covering this land, which entry was 
eanceled July 16, 1872. It will be observed that the withdrawal for the 
railroad company, on account of which Holmes’s entry was canceled, 
was made while Miller’s entry was intact on the record. 

The decision appealed from in effect holds that if the question at issue 
had been under consideration as an original one, the application could 
under existing rulings have been allowed, butas Holmes’s rights to the 
tractin controversy were fully considered, and were finally adjudicated 
under the rulings in force at the date of the cancellation, the case can 
notnow bere-opened. Inother words, the holding of your office decision 
is that the case is res judicata. 

Upon an examination of the case as now presented, and a considera- 
tion of the questions involved, I find the conditions somewhat different 
from what they were at the date of the adjudication in 188], in fact so 
changed as, in my judgment, to entitle the case, as presented, to con- 
sideration and determination. 

Though in the adjudication referred to, it was held that Holmes was 
not entitled to the tract under his original homestead entry, because of 
the adverse claim of the railroad company under its grant, it has since 
bécome a well settled rule of law, as interpreted by this Department, 
that, in such cases as this, where an entry existed at the date of filing 
the map of general route, and of the withdrawal thereunder, which 
entry was after such filing and before definite location of the road can- 
celed, the land covered thereby becomes public land which is not tu be 
held to await the definite location of the road, but is open to the first 
legal applicant. Talbert v. Northern Pacific Railroad Company (2 L. 
D., 536). In the case of Hclmes v. the Northern Pacific Railroad Com- 
pany, as formerly adjudicated, the tract in question was at the date of 
withdrawal for the benefit of the company on its map of general route 
appropriated by the entry of Henry Miller, which was subsequently 
canceled, and before the date of definite location was entered by Holines. 
His entry having been canceled and the case closed by the departmental 
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decision of January, 1881, the case as then presented has become res 
judicata as between Holmes and the railroad company. 

This, however, does not change the fact that the title to the land be- 
ing still inthe government and sabject to its disposal, must be disposed 
of according to law. It can not be held that by the former judgment, 
now aclinitted to have been erroneous, the government is bound to pass 

stitle to the land tothe company in disregard of the law. While Holmes 
now comes here asking to be allowed to ainend hisentry so that if may . 
embrace the traet in question, his application is, in effect, a petition for 
the re iustatement and recognition of bis claim under his entry as origi- 
nally made, since the tract covered by his application to amend is the 
same which was embraced in his original homestead entry, but which 
was eliminated, not by any act of his, bunt by the erroneous judgment 
mentioned. He urges his claim because of his occupancy for years of 
that tract and his valuableimprovements thereon. This occupancy and 
improvement could of course avail him nothing as against the rights of 
another party having a superior claim, but as between him and the gov- 
ernment it is not without weight. 

In the case of Hastings and Dakota Railroad Company v. Whitnall, 
decided by this Department November 19, 1885 (4 L. D., 249), it was 
held that, although under a decision that became final, the claim of the 
entryman was rejected and the land awarded to the railroad company, 
it now appearing that the company has no valid claim to the land, thus 
leaving the question between the government and the entryman, he 
should be allowed to make a new entry for the land. 

What is the present status of the railroad company as to the tract in 
question? Has it any valid claim thereto? If it has, it must be by 
virtue of the definite location of its line of road, and not by virtue of the 
withdrawal on map of general route. For reasons already stated the 
latter gave it no right or title to the land. 

A new question is therefore presented for consideration—one not be- 
fore the Department when the former case was decided. That question 
is one as to the effect of the filing of map of definite location. Did it 
operate to render the grant to the company effective as to this tract? 
Said map of definite location, it appears, was filed in your office in July, 
1882, about a year and a half after departmental decision was rendered 
on which the plea of res judicata is now urged. 

The third section of the act of July 2, 1864, (13 Stat., 365,) granted 
to said company all lands to which the United States had full title, not 
reserved, ete., “and free from pre-emption or other claims, or rights, at 
the time the line of said road is definitely fixed.” 

. Holmes has continued to claim and to occupy the tract in controversy 
and still claims and occupies it,and he is now here asking that his origi- 
nal entry be so amended as to include it. He occupied and claimed 
it at the date of the definite location of the line of the road. On the 
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foregoing facts Holmes has the right of purchase under the act of June 
15, 1880 (21 Stat., 236), the second section of which provides— 

“That persons who have heretofore under any of the homestead laws 
entered lands properly subject to such entry, or persons to whom the 
right of those having so entered for homesteads, nay have been at- 
tempted to be transferred by bona fide instrument in writing, may en- 
title themselves to said lands by paying the government price therefor 
| Provided, This shall in no wise interfere with the rights 

or claims of others who may have subsequently entered suc h lands un- 
der the homestead laws.” 

In the case of Northern Pacific Railroad Company v. Burt, decided by 
this Depariment April 21, 1885 (3 L.D., 490), it was held that Mrs. 
Burt, who was the widow of a homestead entryman whose entry, sub- 
sisting at date of withdrawal on general route, had subsequently thereto 
and prior to date of definite location been canceled, had the right, un- 
der the law quoted, to purchase, notwithstanding the cancellation and 
the subsequent definite location of the road. In that case there was no 
allegation of residence or occupancy by the widow or by any one for her 
after the death of the entryman, which occurred in July, 1875, and her 
right to purchase was recognized ten years thereafter. In this there 
have been continuous claim and occupancy, and the land has on it val- 
uable and permanent improvements. There has been no homestead 
entry of the tract by another; consequently the proviso in the law quoted 
from theact of June 15, 1880, places no inhibition upon the right of | 
Holmes to purchase under said act. | 

Applying the rule enunciated in the Burt case to this, it is clear that. 
Holmes has the right of purchase, and that such right existed at the 
date of definite location of the road in July, 1882. Therefore the tract 
was not at the date of said definite location ‘free from pre-emption or 
other claims, or rights,” as required to be under the granting act in order 
to make it available for the company. 

Holmes claimed the land, and, under the Burt decision, he had a right 
thereto, to wit, the right of purchase under the act of 1880. Such right: 
was under the terns of the granting act sufficient to except it from the 
grant to the company. 

This being true, the railroad company is eliminated. No other rights. 
have iniervened. The question is now one solely between Holmes and. 
the government, and in my judgment he is clearly entitled to such favor- 
able action as will secure to him the benefits of his original entry and 
of his improvements made thereunder. His entry as originally made 
should therefore be re-instated, and as his final proof covered the entire. 
one hundred and sixty acres, patent should issue accordingly. 

You will call upon him to surrender his patent, which it appears was 
issued in August, 1881, for the eighty acres in the even section, in order 
that one patent may issue for the entire one hundred and sixty acres,,. 
embracing that already patented, together with the eighty acres in the. 
odd seetion, which he claims and which is a part of the tract covered by: 
his original entry. 
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RECOGNITION OF ATTORNEYS—GENERAL REGULATIONS. 
CIRCULAR.* 


WASHINGTON, D. C., February 1, 1886. 


The following statutes relate to the recognition of attorneys and 
agents for claimants before this Department : 


‘That the Secretary of the Interior may prescribe rules and regula- 
tions governing the recognition of agents, attorneys, or other persons 
representing claimants before his Department, and may require of such 
persons, agents, or attorneys, before being recognized as representatives 
of claimants, that they shall show that they are of guod moral character 
and in good repute, possessed of the necessary qualifications to enable 
them to render such claimants valuable service, and otherwise compe- 
tent to advise and assist such claimants in the presentation of their 
claims; and such Secretary may, after notice and opportunity for a 
hearing, suspend or exclude from further practice before his Depart- 
ment any such person, agent, or attorney shown to be incompetent, 
disreputable, or who refuses to comply with the said rules and regula- 
tions, or who shall with intent to defraud, in any manner deceive, mis- 
jead, or threaten any claimant or prospective claimant, by word, circular, 
letter, or by advertisement.” (Act July 4, 1884, Stats., vol. 23, p. 101, 
sec. 5.) 

‘“‘Hvery officer of the United States, or person holding any-place of 
trust or profit, or discharging any official function under, or in connec- 
tion with, any Executive Department of the Government of the United 
States, or under the Senate or House of Representatives of the United 
States, who acts as an agent or attorney for prosecuting any claim 
against the United States, or in any manner, or by any means, other- 
wise than in discharge of his proper official duties, aids or assists in the 
prosecution or Support of any such claim, or r2ceives any gratuity, or 
any share of or interest in any claim from any claimant against the 
United States, with intent to aid or assist, or in consideration of having 
aided or assisted, in the prosecution of such claim, shall pay a fine of 
not more than five thousand dollars, or suffer imprisonment not more 
than one year, or both.” (Section 5498, Revised Statutes.) 

‘‘{t shall not be lawful for any person appointed after the first day 
of June, one thousand eight hundred and seventy-two, as an officer, 
clerk, er employé in any of the Departments, to act as counsel, attorney, 
or agent for prosecuting any claim against the United States, which 
was pending in either of said Departments while he was such officer, 


*Not published in4L. D. For departmental circular of September 18, 1884, see 3 
LL. D., 113. Official order of October 21, 1885, 4 L. D., 220. See also cases of Neil 
Dumout, 4 id. 55; Luther Harrison, id. 170; and F.M. Heaton, 5 id., 340. 
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clerk, or employé, nor in any manner, nor by any means, to aid in the 
prosecution of any such claim, within two years next after he shall have 
ceased to be such officer, clerk, or employe. ” (Section 190, Revised 
Statutes.) 


‘Any person prosecuting claims, sicher: as attorney or on his own 
account, before any of the Departments or Bureaus of the United States, 
shall be required to take the oath of allegiance, and to support the Con- 
stitution of the United States as required of persons in the civil service.” 
(Section 3478, Revised Statutes.) 


“The oath provided for in the preceding section may be taken before 
any justice of the peace, notary publie, or any person who is legally 
authorized to admiuister an oath in the State or district where the same 
may be administered.” (Section 3479, Revised Statutes.) 


_ The act of May 13, 1884 (Stats., v. 23, p. 22), provides that the oath 
above required shall be that prescribed by section 1757, Revised Stat- 
utes, which is as follows: ; 


eal © , do solemnly swear (or affirm) that I will support and defend the 
Constitution of the United States against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the same; that I take this obligation freely, 
without any mental reservation or purpose of evasion ; and that I will well and faith- 
fully discharge the duties of the office on which Iam about to enter. Sohelp me God.” 








REGULATIONS. 


1, Under the authority conferred on the Secretary of the Interior by 
the fifth section of the act of July 4, 1884, it is hereby prescribed that. 
an attorney at law who desires to represent claimants before the Depart- 
ment or one of its Bureaus, shall file a certificate of the clerk of a 
United States, State, or Territorial court, duly authenticated under the 
seal of the court, that he is an attorney in good standing. 

2, Any person (not an attorney at law) who desires to appear as agent 
for claimants before the Department or one of its Bureaus must file a 
certificate from a judge of a United States, State, or Territorial court, 
duly authenticated under the seal of the court, that such person is of good 
moral character and in good repute, possessed of the necessary qualifi- 
cations to enable him to render claimants valuable service, and other- 
wise competent to advise and assist them in the PreerneoM of their 
claims. 

The Secretary may demand additional proof of qualifications, and 
reserves the right to decline to recognize any attorney, agent, or other 
person applying to represent claimants under this rule. 

3. The oath of allegiance required by section 3478 of the United States 
Revised Statutes must also be filed. 

In the case of a firm the names of the individuals composing the firm 
must be given, and a certificate and oath as to each member of the firm 
will be required. 
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Unless specially called for, the certificate above referred to will not be 
required of any attorney or agent heretofore recognized and now in good 
standing before the Department. 

4, An applicant for admission to practice under the above regulations. 
must address a letter to the Secretary of the Lnterior, inclosing the cer- 
tificate and oath above required, in which letter his full name and post- 
office address must be given. He must state whether or not he has ever 
been recognized as an attorney or agent before this Department or any 
Bureau thereof, and if so, whether he has ever been suspended or dis- 
barred from practice. He must also state whether he holds any office under 
the Government of the United States. 

No person who has been an officer, clerk, or employé of this Depart- 
ment within two years prior to his application to appear in any case 
pending herein shall be recognized or permitted to appear as an at- 
torney or agent in any such ease as shall have been pending in the De- 
partment at or before the date he left the service: Provided, This rule 
shall not apply to officers, clerks, or employés of the Patent Office, nor 
to cases therein. 

Whenever an attorney or agent is charged with improper practices 
in connection with any matter before a Bureau of this Department, the 
head of such Bureau shall investigate the charge, giving the attorney 
or agent due notice, together with a statement of the charge against 
him, and allow him an opportunity to be heard in the premises. When 
the investigation shall have been concluded all the papers shall be for- 
warded to the Department, with a statement of the facts and such 
recommendation as to disbarment from practice as the head of the Bu- 
reau may deem proper, for the consideration of the Secretary of the 
Interior. During the investigation the attorney or agent will be recog- 
nized as such, unless for special reasons the Secretary shall order his 
suspension from practice. 

Tf any attorney or agent in good standing before the Department 
shall knowingly employ as sub-agent or correspondent a person who 
has been prohibited from practice before the Department, it will be 
sufficient reason for the disbarment of the former from practice. 

Upon the disbarment of an attorney or agent notice thereof will be 
given to the heads of Bureaus of this Department, and to the other Ex- 
ecutive Departments; and thereafter, until otherwise ordered, such dis- 
barred person will not be recognized as attorney or agent in any claim 
or other matter before this Department or any Bureau thereof. 

L. Q. C. LAMAR, 
Secretary. 
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ATTORNEYS~—CIRCULAR OF JULY 31, 1885. 
EF. M. HEATON. 


‘The requirement of the circular of July 31, 1825, with respect te the appearance of 
attorneys for alleged fraudulent entrymen is not applicable to attorneys appear- 
ing in the General Land Office or this Department. 

The case of Win. E. MeIntyre cited and distinguished. 


Acting Secretary Muldrow to Commissioner Sparks, January 6, 1887. 


On October 4, 1886, F’. M. Heaton filed in this Department a letter, 
inclosing your office letter addressed to him, dated August 23d last, in 
which he is informed that “ your appearance, dated December 15, 1885, 
in the case of Bertinel V. Pierce, N. 4 of SW. 4, NW. 4 of SEH. 4 and 
SW. 4 of S. 4, Sec. 23, T. 11, BR. 71, not having been made in accordance 
with the circular of July 31, 1885, you are advised that you can not be 
recognized as an attorney in the case (Wm. BE. McIntyre, 4 L. D., 527).” 

Mr. Heaton alleges that “said circular was approved by Hon. G. A. 
Jenks, then acting Secretary, with the distinct understanding that the 
rules embraced therein applied only to the local land officers, and the 
fact is so stated in Mr. Jenks’ handwriting on a copy of thecircular now 
on file in Division ‘ P,” in the General Land Office.” 

On October 13, 1886, the communication of Mr. Heaton was trans- 
mitted to your office, with a request that you return the same with your 
report upon the allegations therein contained. On November 24th last, 
your office returned said letter of Mr. Heaton and the circular, with the 
indorsement of Mr. Jenks above referred to, together with a report con- 
taining the views of your office upon the allegations contained in Mr. 
Heaton’s said letter. 

That part of the circular of July 31,1885, (4 L. D., 503), referred to 
by Mr. Heaton, is as follows: “Attorneys appearing for alleged fraud- 
ulent eutrymen will be required to file written authority of the claimant 
for such purpose.” Said circular was approved by the Hon. G. A. 
Jenks, then acting Secretary, and upon the copy of the same, forwarded 
with said report, is the indorsement by Mr. Jenks that “ this rule as to 
attorneys does not apply to attorneys in the Department, but in the lo- 
cal office.” It therefore appears by the construction of the officer ap- 
proving said circular that it was never intended to apply to the attor- 
neys practicing before your office or this Department. The action of” 
your office, holding that said circular should apply to ‘ attorneys 
appearing for alleged fraudulent entrymen” practicing before your 
office, is based upon the case of W. EK. McIntyre (4 L. D., 527), decided 
by me on May 18th last, and your office suggests that,in view of all 
the circumstances, said indorsement of the Assistant Secretary should 
not be considered official, and that the necessity of extending said rule 
to attorneys practicing before your office “ becomes more apparent as 
experience broadens,” and there are cited as evidence of the correctness 
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of said conclusion certain transactions in the practice of attorneys be- 
fore your office. 

Rule of Practice No. 101 (4 L. D., 48), provides that “no person here- 
after appearing as a party or attorney in any case shall be entitled to 
a notice of the proceedings who does not at the time of his appearance 
file in the office in which the case is pending a statement in writing, 
giving his name and post-office address, and the name of the party whom 
he represents.” Rule 107 (ibid.) also provides that all attorneys, prac- 
ticing before the General Land Office and Department of the Interior, 
must first file the oath of office prescribed by section 3478 United States 
Revised Statutes, and Rule 108 (4 L. D., 336), as amended, provides that 
‘‘In the examination of any case, whether contested or ex-parte, the 
attorneys employed in said case, when in good standing in the Depart- 
ment, for the preparation of arguments, will be allowed full opportunity 
to consult the records of the case, the abstracts, field notes, and tract 
books and the correspondence of the General Land Office, or of the De- 
partment, not deemed privileged and confidential.” 

The case of McIntyre (supra) held that the Department had the right 
under the act of Congress approved July 4, 1884 (23 Stat., 101), to pre- 
scribe rules and regulations governing the recognition of attorneys rep- 
resenting claimants, and the requirement that attorneys appearing for 
alledged fraudulent entrymen must produce written evidence of their 
authority to act for the claimant. Said decision also held that said cir- 
cular was not retroactive and could not apply to attorneys who had en- 
tered an appearance prior to its date. In said case it appeared that 
counsel for the purchaser had entered his appearance in the local office 
prior to the date of said circular, and it by no means follows from said 
decision that said circular does, or was intended to apply to attorneys 
practicing before your office. 

It must be conceded that the‘ general rule in the courts is that the 
appearalce of an attorney for a party is always deemed sufficient for 
the opposite party and for the court, unless there are circumstances indi- 
cating fraud or collusion. 

In the case of Osborn v. United States Bank (9 Wheaton, 740), the 
Supreme court of the United States, speaking through Chief Justice 
Marshall, said: * Natural persons may appear in court, either by them- 
selves or their attorney. But no man has aright to appear as the at- 
. torney of another without the authority of that other. In ordinary 
cases the authority must be produced, because there is in the nature of 
things no prima facie evidence that one man isin fact the attorney of 
another. The case of an attorney at law, an attorney for the purpose 
of representing another in court, and prosecuting or defending a suit 
in his name, is somewhat different. The power must, indeed, exist, but 
its production has not been considered indispensable. Certain gentle- 
men, first licensed by the government, are admitted by order of court 
to stand at the bar with a general capacity to represent all the suitors. 
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‘in the court. The appearance of any one of these gentlemen in a cause 
has always been received as evidence of his authority, and no additional 
evidence, so far as we are informed, bas ever been required. This prac- 
tice we believe has existed from the first establishment of our courts and 
no departure from it has been made in those of any State or of the 
Union.” . 

In the case of Hill v. Mendenhall (21 Wall., 454), the same court, 
Chief Justice Waite delivering the opinion of the court, said: “ When 
an attorney of a court of record appears in an notion for one of the 
parties, his authority in the absence of any proof to the contrary will 
be presumed.” To the same effect has been the ruling in the State 
courts (see cases cited in U.S. Digest, Vol. 2, p. 340, Sec. 237). 

On February 1, 1886,* this Department issued regulations prescribing 
the qualifications required of attorneys or agents who desire to repre- 
sent claimants before the Department, or one of its Bureaus. Said regu- 
lations provide the manner of admission of attorneys at law and persons 
not attorneys at law, requiring them to furnish satisfactory evideuce 
that they are of good moral character and in good repute, and possess 
the necessary qualifications to enable them to render claimants valuable 
service and otherwise competent to advise and assist them in the pre- 
sentation of their claims. Said regulations also provide that * unless 
specially called for, the certificate above referred to will not be required 
of any attorney or agent heretofore recognized and now in good stand- 
ing before the Department.” 

It is not shown or asserted that Mr. Heaton was not recognized by 
your office and is not now “in good standing before this Department.” 
if it be true, as stated in your report, that in certain cases attorneys 
have claimed to represent entrymen, ‘where there is strong evidence 
tu the contrary,” then it would seem eminently right that proper 
proceedings should be instituted to establish the correctness of said 
charge, to the end that proper action may be had thereon. 

The regulations above referred to provide that “ whenever apy attor- 
uey or agent is charged with improper practices in connection with any 
matter before a bureau of this Department, the head of such bureau 
shall investigate the charge, giving the attorney or agent due notice, 
together with a statement of the charge against him and allow him an 
opportunity to be heard in the premises . . ... . During the in- 
vestigation, the attorney or agent will be recognized as such, unless for 
special reasous the Secretary should order his suspension from prac- 
tice.” Aside from the presumption of honesty that attaches until the 
contrary is shown, it would seem that a strict enforcement of the regu- 
lation quoted would be sufficient to deter dishonest attorneys and agents 
from appearing in the Department for entry met or claimants without 
authority. 


* For revised issue of this circular see page 337 of this volume. 
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Again, it appears that said circular was addressed to the local land 
officers and special agents. It was not intended to modify the long es- 
tablished practice before your office and this Department, as indicated 
by the rules above cited. If, however, in any particular case your office 
has reason to believe that an attorney or agent appears without any 
authority from the party whom he claims to represent, such attorney 
or agent may be required to show his authority, and in case of failure 
so to do, if the evidence warraiits it, proceedings may be commenced in 
accordance with the rules of practice and the regulations of the Depart- 
ment. The attorney or agent entering his appearance in a case should 
state for whom he appears, and tle relation of his client to the case, 
but there does not appear to be any good reason why all attorneys and 
agents, “in good standing,” practicing before your office and this De- 
partment shonld be required to file the written authority of their clients, 
before being recognized, in the absence of circumstances impeaching 
their good faith. 

It appearing that Mr. Heaton stated the name of the party for whom 
he appears, and the land involved, he should be recognized by your 
office as the attorney of Mr. Pierce, unless there is some good reason to 
the contrary not apparent in the record. 


| RAILROAD GRANT—EXPENSE OF SURVEY—INDIAN TITLE. 
WHITNEY v. NORTHERN PACIFIC R. R. Co. 


The right of the company to land that was in a condition to pass at the date of 
definite location is not iinpaired by the failure of the compauy to pay for the 
survey. 

The effect of such failure is only to raise a question between the government and the 
company as to the delivery of title. 

The sixteenth article of the treaty of April 29, 1368, with the Sioux, did not reserve 
the lauds therein described as lying ‘‘ north of the North Platte river and east 
of the Big Horn mountains,” but provided that such land should be regarded as 
unceded Indian territory, 

Under the second section of the grant to this company, its rights within such territory 
took effect on the extinguishment of the Indian title. 


Acting Secretary Muldrow to Commissioner Sparks, January 6, 158%. 


With your letter of March 19, 1886, you transmit for my consideration 
the application of Luther J, Whitney for reinstatement of his pre- 
emption entry of the E. 4 of NE. } of Sec. 33, T. 8 N., R. 47 E., Miles 
City district, Montana Territory. 

This tract is within the forty mile limits of the line of the Northern 
Pacific Railroad, and aiso within the limits of the withdrawal ordered 
April 21, 1872, upon a map of general route, filed. February 21, 1872, 
and within the limits of the map of definite location filed June 25, 1881, 
The tract was listed by the company June 23, 1883. : 
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It appears from the records of the General Land Office that on Feb- 
ruary 27, 1879, Whitney made pre-emption, filing No. 3584, Helena 
series, for this tract, alleging settlement June 14, 1878, and on August 
25, 1879, he submitted final proof and made pre-emption cash entry 
number 705. May 26, 1880, your office examined this entry and held 
the same for cancellation, on the ground that as the tract was vacant 
at the date of the alleged withdrawal, the right of the company attached 
at that time and the tract was not properly subject to Whitney’s entry. 

From this decision Whitney appealed, and at the same time filed a 
motion for reconsideration of said decision and asked that he be allowed 
to take testimony on the points made by the appeal. He also in said 
application urged the further ground, that the tract was within the 
military reservation of Fort Keogh. In passing upon said application 
your office, by letter of August 4, 1880, declined to reverse its decision 
of May 26, and decided that the military reservation of Fort Keogh 
was a temporary reservation, made after the lands had been withdrawn 
for the benefit of the company, and further that this tract is not em- 
braced in the reservation made by the President’s order. 

In deciding this case on appeal, both decisions were considered by 
Secretary Kirkwood, and on March 28, 1881, he affirmed said decisions, 
and thereupon Whitney’s entry was canceled April 6, 1881. . 

Luther J. Whitney now files his application, praying that the listing 
and certifying of said tract to the Northern Pacific Railroad Company 
may be set aside and canceled, and that he may be restored to his former | 
status in reference thereto, alleging in support thereof the same grounds 
that were in issue and passed upon by the decision of my predecessor 
of March 28, 1881, to wit: that notwithstanding the withdrawal of said 
lands by order of April 21, 1872, for the benefit of said company, upon 
filing their map of general route, yet the Secretary of the Interior erred 
in holding that the said company had any claim of right or title to said — 
lands at the date of petitioner’s settlement, to wit, the 14th day of June, 
1878, upon which declaratory statement was filed February 27, 1879, 
and that the right to said land did not accrue to the company on filing 
its map of definite location June 25, 1881, by reason of the prior filing 
of petitioner. 

He also alleges the further ground, that the Northern Pacifie Rail- 
road Company was permitted to list said tract, among other lands, the 
23d day of June, 1883, without having first paid the cost of surveying, 
selecting and conveying the same. 

No other grounds than those above mentioned were urged in the 
application; but it 1s also claimed by counsel for Whitney that this 
tract was from April 29, 1868, until February 28, 1877, included in part 
of au Indian Reservation, as appears from Article XVI of the Sioux 
treaty, concluded April 29, 1868 (15 Stat., 635), and so remained in 
reservation until the treaty with said Indians ratified by Congress Feb- 
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ruary 28, 1877 (19 Stat., 254), which abrogated Article XVI of the 
treaty of 1868. 

Cousidering first the grounds stated in this application, and those 
urged by counsel, that were not considered by my predecessor in his. 
decision of March 28, 1881, do they sustain the prayer of petitioner 
for a reversal of said decision ? 

The act of July 17, 1870 (16 Stat., 305), provides that lands granted 
to the Northern Pacific Railroad Company by the act of July 2, 1864, 
shall not be conveyed to the company, or any party entitled thereto, 
“until there shall first be paid into the Treasury of the United States. 
the cost of surveying, selecting and conveying the same by the com- 
_ pany or party in interest.” 

While-it has been decided by the supreme court of the United States. 
in the case of Northern Pacific R. R. Co. v. Trail County (115 U.5S., 600), 
that under this provision the Northern Pacitie Railroad Company has. 
acquired no equitable interest in the lands so granted, which is subject 
to State or Territorial taxation, before such payinent is made into the 
treasury of the United States, it does not affect the right of the com- 
pany to insist upon a conveyance to it of such lands as passed under 
the grant at the date of filing of map of definite location upon paying: 
the cost of such survey. If the land was in a condition to pass to the 
company under the grant at the date of filing of the map of definite 
location, its rights were then fixed, and, although the government might 
retain the legal title in its own hands to secure the payment of those. 
expenses, yet, as expressed by the court in the case cited, “The gov- 
ernment is as to these costs in the condition of a trustee in a conveyance 
to secure payment of money.” 

Therefore the failure of the road to pay for the survey of this land 
can not in any manner affect or control this case. If the land was in 
a condition to pass to the road at the date of definite location the 
failure to pay for the survey could not impair that right. It is simply 
a question between the government and the road as to the delivery of 
title. 

You hold “that while the tract held by Whitney was not within the 
technical boundaries of the Indian reservation, yet it was stipulated to- 
be unceded Indian territory and so remained until the ratification of the 
treaty of 1877,” which reserved it from the g grant. 

I can not agree with vou in this view. 

This tract is embraced within the lands formerly belonging to the 
Crow tribe of Indians, the Indian title to which was extinguished by a 
treaty made with them May 7, 1868. By said treaty the land reserved 
was bounded on the south by the southern boundary of the Te:ritory of 
Montana, on the east by the 107th degree of longitude, and on the north 
and west by the Yellowstone river, and said tribe of Indians then re- 
linquished all title, claim or right in and to any portion of the territory 
of the United States, except such as is embraced within the limits afore-. 
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said. Part of the territory thus relinquished is within the boundaries 
‘of the Yellowstone river on the north, the Powder river on the east, the 
southern boundary of Montana on the south and the 107th degree of 
longitude on the west, and embraces the land in question. All of these 
several tricts of land are embraced within the limits of the Territory 
of Montana. On the 29th of April, 1868, at the same place and by the 
same Commissioner on the part of the United States, a treaty was con- 
cluded with the Sioux tribe of Indians, in which it was stipulated— 

“That the following district of country, to wit, commencing on the 
east bank of the Missouri river, where the 46th parallel of north latitude 
‘crosses the same, thence along low water mark down said east bank to 
# point opposite, where the ‘horthern line of the State of Nebraska 
Strikes the river, thence west across said river and along the northern 
line of Nebraska. to the 104th degree of longitude west from Green wich, 
thence north on said meridian to a point where the 46th parallel of 
north latitude intercepts the same, thence due east along said parallel 
to the place of beginning; and in addition thereto all existing reserva- 
tions on the east bank of said river shall be and the same is hereby set 
apart for the absolute and undisturbed use of the Indians herein 
named . . . and henceforth they will and do hereby relinquish all 
claim or right in and to any portion of the United States or Territories, 
except such as is embraced within the limits aforesaid, and except as 
hereinafter provided.” 


Article XI of said treaty stipulates— 


“That they (the Indians) will relinquish all right to occupy perma- 
nently the territory outside their reservation as herein defiued, but yet 
Teserve the right to hunt on any lands north of North Platte and on the 
Republican Fork of Smoky Hill river, so long as the buffalo may range 
thereon in such numbers as to justify the chase.” 

Article X VI then declares that — 


‘The United States hereby agrees and stipulates that the country 
north of the North Platte river and east of the Big Horn mountains 
‘Shall be held and considered to be unceded Indian territory.” 


It is insisted upon by counsel that by this article, the country north 
‘Of the North Platte river and east of the Big Horn mountains, which 
would include that part of the Territory of Montana in which this land 
is embraced, was declared to be unceded Indian territory, and so re- 
mained until the ratification of the treaty of 1877, which abrogated said 
16th article of the Sioux treaty of 1868. 

Considering the effect and purpose of said Article XVI in the most 
favorable light contended for by counsel for Whitney, it could not be 
construed to mean that the land therein embraced was intended for a 
reservation, but simply that the Indian title was not extinguished until 
the treaty of 1877. Therefore, as by the second section of the act grant- 
ing lands to aid in the construction of the Northern Pacific Railroad, it 
was provided that the United States shall extinguish as rapidly as may 
be consistent with public policy and the welfare of the said Indians, 
the Indian title to all lands falling under the operation of this act, and 
acquired in the donation to the road, the right of the road to this land 
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under the grant attached when the Indian title was ex‘inguished, 
whether it was by the treaty with the Crows of 1868, or the treaty with 
the Sioux of 1877 by which Article XVI of their treaty of 1868 was 
abrogated. 

I do not think however that there can be any question as to when 
the Indian title to this country was extinguished. [From an examina. 
tion of the treaty, 1 is clear that all of the lands occupied or claimed 
by the Crow tribe of Indians within the Territory of Montana, except 
the reservation therein defined, was by their treaty of 1868 ceded to 
- the United States; and it is equally clear that by the treaty of 1868 
with the Sioux Indians all lands occupied and claimed by those In- 
dians, except the reservation therein defined, were also ceded to the 
United States. “The modification of the general cession of territory 
in Article II made by Article XI is simply a reserved right of the In- 
dians to hunt on any lands north of the North Platte river, which in- 
cludes the country between the 104th meridian on the east and the 
summit of the Big Horn mountains on the west and the North Platte 
river on the south, and the country occupied by the Crows on the north; 
and also the right to hunt in southern Nebraska and northeru Kansas 
on the Republican Fork of Smoky Hill river. Article XVI refers ex- 
clusively to the territory above described between the 104th meridian 
and the summit of the Big Horn mountains.” Clark ¢é al. v. Bates e¢ 
al., (1 Dak. Rep., 56), : 

But the modification of the cession of territory, as contained in the 
16th article of the treaty and claimed by the Sioux, and the tract in- 
tended to be embraced therein terminates with the southern boundary 
of Moutana. See Maps (General Land Office), 1876. 

It will be observed that the country declared to be unceded Indian 
territory by the 16th article of the treaty of 1868 is not limited by a 
northern or eastern boundary. If from this fact it is claimed that it 
therefore embraced the country ceded by the Crows in the Territory of 
Montana, it might with as much propriety be claimed that it extended 
to the British possessions on the north and Lake Michigan on the east. 

At the date of Whitney’s settlement and filing the tract in question 
had been withdrawn for the benefit of the Northern Pacific Railroad, 
and under the decision of the supreme court in the case of Charles W. 
Buttz, Exr.,v. The Northern Pacific R. R. Co. (119 U. 8., 53), Whitney 
could acquire no rights against the company by such settlement and 
filing. Besides it appears from an inspection of the record, that no 
new facts are now alleged or other grounds urged (except those dis- | 
posed of in this decision) that were not embraced in the former case for 
this same tract of land, and between the same parties, decided adversely 
to Whitney by my predecessor in his decision of March 28, 1881. The 
ground of his claim to this tract was that the company’s right did not - 
accrue. uotil the filing of their map of definite location, and that is the 
same ground urged now. 
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The question therefore between Whitney and the company has been 
fully adjudicated, and since said decision the company have filed their 
map of definite location, to wit, on June 25, 1881, and on June 23, 1883, 
the land was listed and certified to the company for patent. 

For the reasons herein stated, the application of Luther J. Whitney 
for re-instatement of his pre- anion entry to the tract of land in dis- 
pute should be refused. 


HOMESTEAD— FINAL PROOF. 
FRANCES M. CULL. 


Final proof must be submitted on the day fixed in the notice. : 
The testimony of a witness not named in the notice would not of itself invalidate the. 
final proof. 


Acting Secretary Muldrow to Commissioner Sparks, January 8, 1887. 


I have considered the case of Frances M. Cull, arising on her appeatk 
from your office decision of October 7, 1885, rejecting her final home- 
stead proof upon the SE. 4 of Sec. 17, T. 105, R. 64, Mitchell district, 
Dakota. 

The rejection of said final proof is based on three grounds: 

1, Claimant advertised to make final proof December 22, 1884, but 
proof was not made until next day. 

It is a matter of importance that final proof should be taken on the 
day originally set, in order that adverse claimants and other purties 
desiring to assert their own claims or to object to the entryman’s proof 
may be afforded an opportunity to do so. Relative to final proof taken 
at any other date than that fixed in the published notice, your office 

circular of March 9, 1885, says (3 L. D., 485): 

Such proofs ought not to be accepted by the local officers unless ac- 
companied by most certain evidence of the impossibility of appearance 
at the time fixed, and the reasons therefor, and then only for the pur- 
pose of submission for the consideration of this office. A special re- 
port should in such cases be made by the register and receiver, and 
if proof was advertised to be made before soine other officer than the 
register and receiver, a corroborating affidavit from such officer should 
be required. This certificate should state whether any person appeared 
to protest against the proof on the day advertised, and whether any 
notice, and what notice, of postponement was civen. 

Mrs. Cull alleges that the reason why she did not appear on the day 
advertised was because the weather was so severe that her witnesses 
would not then appear. But there is no report on the subject from the 
register and receiver, and no corroborating affidavit from the clerk of 
the district court of Aurora county, before whom the proof was made. 

2. The proof was rejected, “the claimant having furnished the testi- 
mouy of a witness not advertised in the publication of notice.” 
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_ If there had been two witnesses whose names had been advertised, 
the testimony of another witness not advertised would have been simply 
surplusage and would not have invalidated the final proof. In this 
case only one of the witnesses advertised appeared. 

3. Another ground assigned by your office for the rejection of the 
proof is, the insufficiency of residence and cultivation. 

Mrs, Cull claims the benefit of three years’ army service by her hus- 
band. She first went upon the land December 11, 1882 (when she 
claims to have established her residence), and remained till December 
13 (two days). She ther left, and remained away until April 5, 1883. 
- November 30, 1883, she again left, and remained away until some time 
in March, 1884. She remained on the tract from that date until Octo- 
ber 30, when she again left, remaining absent until the day of making 
final proof—two years, to a day, from the date of entry. When entry .- 
is made at the earliest possible time, it invites special scrutiny into the 
good faith of the entryman. Im this case I do not think good faith is 
shown. I affirm your office decision rejecting claimant’s final proof, 
and requiring new proof be made, in accordance with the regulations 
of your office, showing compliance with the law until date of making 
such proof. 


s 


TIMBER CULTURE ENTRY—AMENDMENT, 
Wass v. MILWARD. 


penne decision on an application to amend an entry the claimant should comply 
with the law. 


Acting Secretary Muldrow to Commisstoner Sparks, January 8, 1887. 


I have considered the case of Albert W. Wass v. John Milward, in- 
volving timber-culture entry made by the latter for the SW. 4 of Sec. 
10, T. 103, R. 59, (Springfield series,) Mitchell district, Dakota. 

Milward’s entry of said SW. 4+ was made March 6, 1879. In August 
of the same year he applied to amend to the NE. 4 of the same section, 
as the SW. 4+ proved on survey to have a heavy ravine upon it, which 
before survey, when applicant examined and selected the tract, was not 
supposed to be thereon. Said application to amend was denied by your 
office letter of October 26, 1880; but Milward alleges that he was not 
—at least, not chen=enolified thereof; and there is nothing upon the 
record to show that he was. 

February 13, 1882, Wass brought contest against the entry ; which 
contest was afterwards dismissed because of not being accompanied 
with application to enter the tract. 

January 29, 1883, Wass filed a new contest, accompanied with an ap- 
plication to enter the tract. April 2,1883, was the day fixed for a hear- 
ing, at which time both parties appeared. The attorney for claimant 
moved to dismiss the contest, for the reason that the affidavits were 
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sworn to outside the Territory of Dakota—having been made before a 
notary publicin and for Green county, Lowa. This motion was granted. 
Claimant appealed to your office, which affirmed the decision of the lo- 
cal officers, June 28, 1883. 

Prior to this, however—to-wit, April 2, 1883—-Wass had made anew 
contest affidavit, which he filed in the local office April 30, same year. 
Hearing in this case was set for July 10, but on that day was postponed 
until July 30, 1883, when both parties appeared. At that timecounsel 
for claimant moved to dismiss the contest upon several technical grounds, 
the first being that “at the time the case then on trial was brought, @ 
prior one was pending on appeal before your office, between the same 
parties, involving the same entry, upon the same charges.” The local 
office overruled this objection; but your office holds that it was well 
taken, as ‘‘a second contest can not be instituted until the prior one is 
disposed of, and it makes no difference whether the second one is 
brought by the former contestant ora third party. Wheelan v. Taylor, 
2L. D., 295.” | 

The doctrine above enunciated was that which obtained when your 
office decision now under review was written; but it has since been con- 
siderably modified (see Durkee v. Teets (4 L. D., 99); Woodward ». Per- 
cival (ib., 234); Gilbert v. Spearing (ib., 463); Melcher v. Clark (ib., 
504); Brown v. Zeake (ib., 529); Churchill v. Seeley (ib., 589); Gal- 
lagher v. Tarbox (5 L. D., 231). It is to be noticed, moreover, that 
Wass’s third contest was not upon exactly the same charge as his sec- 
ond, inasmuch as failure to plant and cultivate is alleged until date of 
initiation of the third contest, which is a considerably longer period than 
that covered by the allegation in the case of the second contest. 

Wass’s initiation of a third contest is to be considered as a waiver of 
his appeal from the decision of the register and receiver in the case of 
his second contest. | | | 

IT coneur with your office in holding that none of the other technical 
irregularities alleged as error are sufficiently serious to necessitate a ° 
dismissal of the (third) contest. The case can therefore properly be 
considered on its merits. | 

The testimony taken at the hearing shows that nothing whatever in 
the way of breaking, planting, or cultivation, was done upon the claim 
from the date of entry (March 6,1879, supra), until April 26, 1883. 
Claimant’s excuse for this negligence is, that he was all this time wait. 
ing for information from your office relative to its action upon his appli- 
cation to amend his entry (supra). He never received any notification 
from your office or the local office directly; but learned, through a letter 
from your office to Hon. Thomas Updegraff, and by him forwarded to 
claimant, that his applieation to amend had been denied more than two 
years before. 

Claimant alléges that he was informed by Mr. Barber, the receiver— 
who was yet receiver at the time of the hearing—that “ he would not 
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be required to do any breaking until his application to amend was de- 
cided.” If this be true, the receiver misinformed him; for local officers. 
have no authority to authorize the violation of the laws of the United 
States; nor can such violation be excused on the score of misinforma- 
tion by them. Pending the decision of your office on an application to 
amend, the claimant should comply with the law. To hold differently 
would enablea party who desired to violate or evade the provisions of the 
statute to apply, under any pretext, to amend, and then postpone break- 
ing, planting or cultivation until such time as your office should reach 
and act upon the application, and notify him of the result. 

Yor the reasons herein given, I reverse the en of your office, 
and direct that Milward’s entry be canceled. 


PRE-EMPTION—RESIDENCE; EVIDENCE. 
KNOX v. BASSETT. 


Cultivation and improvement cannot be accepted as the equivalent of residence. 
Evidence is not admissible as to acts performed on the land after the initiation of the 
contest, 


Acting Secretary Muldrow to Commissioner Sparks, January 11, 1887. 


I herewith transmit the papers accompanying a motion by the defend- 
ant in the case of Knox v. Bassett, involving pre-emption cash entry 
No. 3707, Huron, Dakota, for a review of departmental decision of 
August 17th last adverse to him. 

Said motion and the argument in support of it I have carefully con- 
sidered, and I fail to find any good reason for granting it. The assign- 
ments of error are three, which on examination are reduced to one, to 
wit, error in holding that the claimant did not establish a residence on 
the land. Said finding is a conclusion of fact, upon the contradictory 
evidence produced at the hearing, and was made in conformity to a well- 
known ruling in relation to the intention of the claimant in going 
upon the land, which appears in several cases cited in the decision. 

The motion before me alleges generally that the decision is “* contrary 
to law,” but it fails to point out any statute or ruling which was over- 
looked. In fact, it quotes from the case of Grimshaw v. Taylor (4 L. 
D., 330) the ruling above mentioned, as properly governing the case. 
There is therefore no error of law to be considered. Nor is there al- 
leged the omission of any controlling fact, which would amount to an 
error of fact. The motion, then, rests wholly on the allegation that 
said finding is ‘‘contrary to the evidence.” But there is no rule of 
practice better settled than that enforced in the late case of Long v. 
Knotts (5 L. D., 150), to wit, that a review will not be granted on the 
allegation that a decision is against the evidence when the evidence is 
contradictory. 
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Accompanying this motion is an affidavit by Bassett alleging that 
‘since the hearing” he has doue certain things on the claim, to wit, 
breaking and planting an additional quantity of land; and he asks 
that said allegations be accepted ‘as supplemental to the proof” in 
this case, and ‘‘as further evidence of bis good faith.” This request 
‘cannot be granted; for, in the first place, proof of cultivation is in no 
sense evidence of residence; in the second place, an ex-parte affidavit 
cannot be admitted to an equality with the testimony of witnesses sub- 
jected to cross-examination; and, thirdly, acts done on the land after 
initiation of contest are incompetent as evidence in the case (Donly v. 
Spring, 4 L. D., 542). Itis manifest that a contest raises an issue as 
to the contestee’s past compliance with the law in good faith; and to 
admit as evidence his future acts on the land would be incongruous 

and absurd. Furthermore, it would invite the contestee to manufacture 
evidence in his own favor, to the great prejudice of an impartial judg- 
ment on the actual issue. In the case at bar, the consideration of these 
allegations in a motion for review would be an equally wide departure 
from correct principle; because they cover facts arising after the termi- 
nation of the trial, when both parties had had their day in court and 
had rested their cases, and when, by the settled rules of law and of 
Land Departmeut practice (Rule 72), the rights of the respective con- 
testants to the land are to be determined from the evidence submitted. 

For the foregoing reasons the motion for review must be denied. 


<a 


RAILROAD GRANT—STATE SELECTION. 
WInonA & St. Peres R. R. Co. 


The informal notation of the words ‘set aside,” opposite the description of a tract of - 
land in an approved list of indemnity school selections, will not be treated as a 
rejection or cancellation of said selection. 


Acting Secretary Muldrow to Commissioner Sparks, January 12, 1887. 


On April 22, 1885, HE. Peter Bertrand made application to be allowed 
to enter, under the timber culture laws, the NE. 4 of Sec. 33, T, 109 N., 
kh. 32 W., Tracy land district, Minnesota. His application was rejected, 
because said tract had been ‘ selected and approved to the State of 
Minnesota as indemnity school land;” and also because the tract was 
within the six miles granted limits of the Winona and St. Peter Railroad 
Company, under act of March 3, 1857 (11 Stat., 195). 

From this rejection Bertrand appealed, and on June 15, 1885, you 
approved the action of the local officers. 

You state that the tract in question was “selected by the State May 
14, 1863, in lieu of school lands lost in T. 108 N., R. 24 W., and the se- 
lection is still intact npon the official records unadjusted.” 
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The map of definite location of the line of the railroad opposite to said — 
tract was filed August 3, 1864, at which time its rights attached, and 
the land was selected by the company May 23, 1872; and this selection 
also remains upon the records intact. 

In view of this state of facts, in your said decision of June 15, 1885) 
it is held that ‘“‘The school selection above mentioned subsisting at the 
date of the attachment of the railroad rights excepted the land em- 
braced from the grant, and it is a bar to any other selection, filing or 
entry.” And thereupon you held for cancellation the railroad selection 
and approved the action of the local officers in rejecting the application 
of Bertrand. 

From this action the company alone appealed, and it is insisted in its 
behalf that there was error in holding that said State selection was sub- 
sisting at the date of the attachment of the company’s rights. 

It is conceded that the State did make selection of the tract as stated 
on May 14, 1863, but it is asserted that on July 21, 1863, when the Sec- 
retary of the Interior approved the lst containing said selection, be 
‘set aside”—that is, rejected—the selection of said NE. 4. 

An examination of the records in your office shows that opposite to 
the said NE. 4, on the list approved by the Secretary, are written the 
words “set aside.” By whom this notation was made, or for what pur- 
pose, is notapparent. No formal decision bas ever been made canceling 
said selection, nor any action taken to notify the State that the same 
was “set aside;” and no other lands have been awarded to it in leu of 
the tract thus selected.: To claim that a selection of proper lands, for- 
mally and regularly made, the approval of which has thus informally 
been suspended, or “set aside,” without known cause or proper notice — 
given, is a rejection and cancellation of the same to the conclusion of the 
Siate’s right thereto, is a contention not based either upon justice or 
technical law, and will not be further considered. 

I therefore concur with you that said State selection, pending at the 
date of attachment of the railroad grant, excepted the tract in question 
from the operation of said grant, and L atfirm your decision in said case. 


Cee on I 


HOMESTEAD—SOLDIERS’ DECLARATORY STATEMENT. 


SNYDER vw. ELLISON. 


To secure the right initiated by a soldier’s declaratory statement, entry, sottlement 
and improvement must follow the filing within six months. 


Acting Secretary Muldrow to Commissioner Sparks, January 12, 1887. 


I have considered the case of John H. Snyder v. Robert E. Ellison, 
involving the NE. 4 of Sec. 19, T. 110 N., R. 39 W., Huron, Dakota, on 
appeal by Ellison from your office decision of December 11, 1884. 

On May 17, 1881, Ellison filed pre-emption declaratory statement on 
the SE. 4 of the said section and town, claiming sebuement four days 
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prior. On September 4, 1882, he also filed soldier’s declaratory state- 
ment for the tract in controversy. Afterwards on December 14, 1882, 
he made final proof and cash entry on his pre-emption claim. On Jan- 
unary 15, 1883, Snyder made homestead entry of the tract in controversy, 
and subsequently on February 28, 1883, Ellison also made homestead 
entry on same tract. 

There seems to be some question as to how the hearing in the present 
controversy was brought about. The register and receiver, in their de- 
cision, state that it was “in the matter of the protest of John H. Snyder 
against the final proof” of Ellison. The correctness of this statement 
the attorney for Ellison denies and asserts that ‘‘said hearing was the 
result of an affidavit filed by Snyder, but which affidavit did not set 
out grounds suificient to warrant a hearing.” Whilst making this state- 
ment the attorney waives any supposed irregularities in this respect, 
and submits the case upou the law and facts, as though contest or pro- 
test had been regularly made. Neither the said tinal proof or affidavit 
alluded to is to be found in the record. But on this waiver of errors 
the case will be considered as though regularly brought to trial. 

The hearing was had before the local officers at Huron on July 29, 

1883, at which both parties were present in person and by attorneys. 
After considering the testimony then submitted, the register and re- 
ceiver recommended the cancellation of the homestead entry of Ellison, 
which action was approved by your office. 
The decisiou of the register and receiver and of your office both hold 
that the soldier’s declaratory statement of Ellison filed whilst he held 
and was residing upon another tract of land, under a pre-emption claim, 
on which he had not then made, but did afterwards make, final proof, 
was illegal in its inception, and the homestead entry based thereon 
must fall, in view of the intervening homestead entry of Snyder. 

It is insisted by Ellison, in reply to this, that conceding his disability | 
to hold the premises in controversy by his soldier’s declaratory state- 
ment whilst living on another tract of land under a pre-emption claim, 
yet when on December 4, 1882, he made final proof on the latter and 
received final certificate therefor, his said disability was removed, and 
with it all bar to the consummation of a homestead entry based on his 
said soldier’s declaratory statement—no intervening right having, at that 
time, attached to said tract. To sustain this position, Mann v. Huk (3 
L. D., 452) and Martinson v. Rhude os 1b.) and cases therein referred 
to, are cited. 

Had Ellison commenced his “ settlement and improvement” upon the 
tract in controversy before the filing of the intervening claim of Snyder, 
then his case would have come within the rulings of the cases quoted, 
and the illegality in his filing, which is conceded by his counsel to have 
existed, would have been cured. But he did not do this. For, though 
he made homestead entry within six months after the date of his filing, 
he did not “commence his settlement and improvement” until after 
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the expiration of more than six months from said date. Consequently 
it is unnecessary at this time to determine whether it was incompetent 
for him to file a soldier’s declaratory statement whilst holding another 
tract under a pre-emption declaratory statement; and whether, if such 
incompetency existed, it was removed, upon making final proof and 
cash entry on said pre-emption claim; and his right under said soldier’s 
declaratory statement thereafter was as good and complete as though 
said incompeteney had never existed. 

It is true that in regard to this question of settlement Ellison claims 
that he was prevented from making it sooner, because he could not get 
lumber to build with in the neighborhood; that when this fact was 
ascertained, he purchased a shanty near by but was unable to haul it 
across an intervening creek, because of the ice and high water, until 
March 17, 1883, and established his residence therein two days later. 

A careful examination and consideration of tlhe testimony fails to 
bear out these statements. The effort to obtain lumber consisted of in- 
quiring—in the latter part of February—for a particular kind of only 
one firm of dealers, though others were equally accessible. His own 

witnesses prove that, whilst the creek, spoken of, was at times impas- . 
sable for teams during February and March, at other times it was easily 
passable. There is also testimony to show that on another trial of 
some kind before a justice of the peace, Ellison whilst on oath stated 
that he commenced his residence on this tract on April 9, not March. 
Whilst admitting he so swore, he says that he was mistaken at that 
time. But it is observed that whilst he says he commenced his resi- 
dence upon the tract on March 19, 1883, not one of his three witnesses 
or either of Snyder’s saw him on the land before some time in June, 
1883. Indeed, the testimony satisfies me that from the time he made 
final proof on December 4, 1882, up to within a short time before con- 
test if he had any home it was at the house of William N. Rogers, one 
of his witnesses. Indeed, he says himself that he had no fixed home ; 
that he was engaged in an itinerant business, with advertised engage- 
ments in different localities away from the land, six days out of the 
week; and that his time was equally divided between the towns of 
Huron and Cavour—oceasionally stopping with Rogers. When asked 
to state how mueh time he lived on the land, his reply was: “I have 
never kept track of the number of nights. I have been there as much 
as I could get there. My business has been away” (p. 51, Rec.). The 
improvements claimed are the shanty, thirteen by fourteen, and an 
addition ten by ten for a stable, and five acres of breaking. All the tes. 
timony on his side as to residence and improvement is of the most meagre 
and unsatisfactory character; and on the whole evidence I am satisfied 
that Ellison never established residence upon said tract prior to the 
beginning of the present controversy. On the other hand, the testi- 
mony of Snyder shows that on the opening of the spring he made settle- 
ment aud commenced improvement upon the tract, breaking and culti 
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vating between forty and fifty acres of land, built a good comfortable 
board honse, with shingle roof, cellar, well and pump, all worth about 
$800, and took up his actual residence, with his family, in the house on 
July 10, 1883, and has been there since. 

I therefore affirm your judgment, and direct the cancellation of the 
homestead entry of Illison. 


RAILROAD GRANT—DEFINITE LOCATION. 
MatrtTrson v. St. PAUL M. & M. Ry. Co. 


Precedence, as against a railroad grant, is accorded a homestead entry made on ihe 
day wlhien the map of definite location was filed. 


Acting Secretary Muldrow to Commissioner Sparks, January 18, 1887. 


The land involved in this case is the NE, fof NE. } and Lots 2, 3 
and 7, See. 17, T. 132 N., R. 46 W., Fergus Falls, Minnesota, and is 
claimed by the St. Paul, Minneapolis and Manitoba ltailway Company, 
under the grant to the State of Minnesota by the act of Congress ap- 
proved March 3, 1857 (11 Stat., 195), because within the primary limits 
of its road. | 

The map of definite location of the road past this land was filed in 
the Land Office and accepted by the Secretary of the Interior May 10, 
1869, and on the sume day the tracis here in question were entered 
under the homestead law by one Edwin A. Knapp, per homestead entry 
No. 137, which was canceled June 11, 1877. 

June 4, 1884, Edwin Mattson applied to file declaratory statement 
for these tracts, alleging settlement May 7, preceding. This applica- 
tion was rejected by the local office, for the reason that Lots 2, 3 and 
7 were claimed by the State under the swamp land grant. From this 
rejection Mattson duly appealed, and the swamp claim of the State 
having been finally rejected April 2, 1885, you on the 10th of June, 
1885, reversed the action of the local office and allowed the application 
of Mattson, subject to appeal by the railway company. The company 
has appealed, and the case is now here for consideration. 

It is insisted by the company that its map of definite location was 
filed in November, 1857, long before the lands in this township were 
surveyed, and that its right to the odd sections within its primary lim- 
its attached on November 9th of that year. To this it is simply neces- 
sary to reply that the map here spoken of was not accepted by the land 
‘department as a map of definite location farther west than the west 
line of Range 38—that being as far west as the public surveys extended. 
In fact, that map has not been considered by the company as its map 
of definite location, as the records of your office abundantly testify. 

-The rulings of the Department at that time was that the line of road 
was not definitely fixed within the meaning of the statute, so far as it 
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passed over unsurveyed land. 1 Lester, 538. This being the ruling 
of the Department when said map was filed, and the company having 
acted upon that ruling and afterwards filed another map of definite 
location, should now be held to abide by its own action. 

You rejected the claim of the company, because on the day its map 
of definite location was filed, the tracts were centered by Knapp under 
the homestead law. In this I think you were correct. Such ruling is 
in harmony with that in the case of Bjorn C. Gjuve (1 L. D., 353), 
wherein it was held that where a pre-emptor settled on railroad land 
on the same day that the railroad right attached, the land should be 
awarded to the settler. See also Northern Pacific R. R. Co. v. Parker 
& Hopkins (2 id., 569), The land having been excepted from the rail- 
road grant by the suid entry of Knapp is now public land, and Matt- 
sows application should be received for such of the tracts as are found 
to be in contignous form. 

Your decision is therefore affirmed. 


PRIVATE CLAIM—INDEMNITY SCRIP. 
LESSEPS AND LEPRETRE.* 


Action as to the issue of indemnity scrip under the act of June 2, 1858, will not be 
taken except upon the application of one showing an iuterest therein. 


Acting Secretary Muldrow to Commissioner Sparks, January 13, 1887. 


In the report of the register and receiver at New Orleans, Louisiana, - 
dated September 5, 1833, the private land claim of Alexander Lesseps, 
Charles Lesseps and J. B. Lepretre, No. 2, Class B, was recommended 
for confirmation. American State Papers, Gales & Seaton’s Ed., Vol. 
6, Public Lands, p. 673. 

Pursuant to this reeommendation, Congress confirmed the claim by 
act approved March 3, 1835 (4 Stat., 779). 

On the 12th of May, 1883, one E. R. Masou, claiming to represent 
the heirs of said coufirmees, made application to the surveyor. general 
of Louisiana for a survey and location of the land in place, and if that 
could not be done, lie then requested that indemnity scrip should issue 
under the act of June 2, 1858 (11 Stat.,294), The surveyor-general 
held that with the data at hand it would be impossible to locate the 
elaim in place, and also held that scrip shonld not issue, because the 
rule iu the “ Bertrand” case (General Land Office Report for 1879, p. 
215) had not been complied with. The decision of the surveyor-general 
was affirmed by you on appeal April 30, 1885, from which affirmance 
an appeal is now here for consideration. 

- There has been nothing filed in your office or here showing who are 
the legal representatives of the contirmees. There has been filed simply 











*See 4 L. D., 443. 
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a copy of a power of attorney, given by August Lesseps to Mr. Mason, 
authorizing and empowering him to prosecute the claim before the land ° 
department, but there is nothing in the record showing that said August 
Lesseps is in any way related to the original confirmees, or has any in- 
terest in the claim under consideration. For this reason, I decline at 
present to pass upon and consider the merits of this claim; for until it 
be shown that some one has an interest in it, there is no case before the 
land department. 

When an application shall be made by some one showing himself to 
be the legal representative of the confirmees or any one of them, and 
thus entitled to be heard in the premises, the case may be considered 
anew. 

The present application is therefore denied. 


PREFERENCE RIGHT OF ENTRY—SPECULATIVE CONTEST. 
NEILSON v. SHAW. 


A preference right of eniry cannot be secured through a contest initiated for the pur- 
pose of selling the right of coutest, rather than secnring the cancellation of the 
entry. 


Secretary Lamar to Commissioner Sparks, October 9, 1886. 


_ T have considered the case of Simon 8. Neilson v. Mrs. Flora E. Shaw, 
as presented by the appeal of the former from the decision of your office, 
dated February 11, 1885, refusing to allow him the preference right of 
entry of the N. W. 4 of Sec. 12, T. 111 N., R. 61 W., Huron land dis- 
trict, Dakota Darvitory. 

The record shows that one John Dunn made pre-emption cash entry 
(Sioux Falls series) of said tract on June 00, 1880. On March 16, and 
May 11, 1882, the local land office transmitted to your office the appli- 
eations of said Neilson and Shaw to be allowed to contest said entry. 
_ On July 15, 1882, your office referred to the report of Special Agent 
Burke, made September 1880, showing that said Dunn had jailed to 
comply with the law as to residence and cultivation, and advised the 
local land office that as “Simon 8. Neilson and Flora E. Shaw appear 
to be contestants in this case and offer to pay the expense of a hearing, 
and said special agent recommends an investigation, they should order | 
a hearing in the case.” Pursuant to said letter, notice issued and Sep- 
tember 21, 1882, was set for the trial. 

Upon the organization of the Huron land district in said Territory, 
the case was transferred to that office, the land being within that dis- 
trict. Upon the day set for trial, a aiverence arose as to which party 
had the preferred right of contest, and the register and receiver decided 
that Neilson’s contest should be tried first, and Mrs. Shaw’s contest tn- 
mediately afterwards, on the same day. 
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Under date of July 25, 1883, Neilson filed his affidavit duly corrob- 
orated, alleging that he had attended the hearing ordered by your office © 
letter of July 15, 1882, on the 21st of September ensuing; that upon 
that day Mrs. Shaw appeared and claimed aright of contest against 
Dunn’s said entry; that the local land office decided that he had the 
preference right of contest, and that his case must be heard first, which. 
was done and testimony taken in the presence of Mrs. Shaw; that he 
is informed by the register that there is no record of any testimony 
having been given by him and his witnesses on file in the local land of. 
fice, but that the only record of testimony taken is that of Mrs. Shaw 
and her witnesses; and he therefore asked to be allowed to substitute 
the record of his said contest, and that he be allowed a preference right 
of entry of said tract, as he was then residing upon said land and had 
valuable improvements thereon, consisting of fifty-five acres of break- 
ing, a two-story house sjxteen by twenty feet, with cellar and good 
well, sixteen feet deep, together with other outbuildings. 

On November 8, 1883, your office advised the local lan«l officers that 
Neilson bad the preference right of entry, for the reason that he filed 
his application to contest said entry prior to that of Mrs. Shaw; that 
there was no need of another contest, as the testimony submitted by 
Mrs. Shaw abundantly proved that Dunn’s entry was fraudulent, and 
directed the local land officers to render their decision upon the testi- 
mony submitted. On November 27, 1883, the local Jand officers for- 
warded the contest papers, and decided that Dunn’s entry should be 
canceled, and the preference right of entry awarded ‘to the contestant 
whom these papers show to have a preference right.” On April 11, 1884, 
your office considered the case, and held that the evidence submitted 
by either contestant was sufficient to warrant the cancellation of said 
entry, and the same was accordingly canceled by said decision. Your 
office further decided that Neilson having filed his affidavit of contest 
first would have the preference right of entry, provided his contest was 
legal; that it was alleged that Neilson’s contest was initiated for spec- 
ulative purposes, and that le had several other contests pending, which 
were also speculative. Your office accordingly ordered a hearing to 
determine which had the legal right of entry. Said hearing was duly 
held, both parties appearing in person, and were represented by counsel. 
Opon the evidence snbmitted the local land officers on January 30, 1885, 
awarded the right of entry to Neilson. On appeal your office, on Feb- 
ruary 11, 1885, examined the testimony in the case, found that Mrs. 
Shaw first settled upon the land; that Neilson’s contest was speculative 
and fraudulent, and that the preference right of pent should be awarded 
to Mrs. Shaw. 

It is strenucusly insisted by the appellant that, because he had filed 
his affidavit of contest first, he should be allowed the preference right 
of entry under the second section of the act of Congress, approved May 
14, 1880 (21 Stat., 140). 
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While that is true as a general rule, yet it is observed that Neilson’s 
preference right to enter said tract was refused by your office for the 
reason that his contest was illegal and fraudulent, and hence no bar to 
the initiation of a legal contest by Mrs. Shaw. It appears that Mrs. 
Shaw was allowed to proceed with her contest under said decision; 
that she furnished testimony sufficient to warrant the cancellation of 
Dunn’s entry; that she first settled npon said land and made improve- 
ments thereon. The testimony also shows that Neilson stated that he 
had from four to twelve contests pending at the same time; that he was 
offering the withdrawal of said contests for sale to different parties; 
that he tried to negotiate with the brother of Mrs. Shaw for the sale of 
his claim to said tract; that after the refusal of Mrs. Shaw’s brother to 
purchase his withdrawal of said contest, Neilscn moved on the land 
with his family and began making improvements in the suinmer of 
1883. Mr. Neilson admits that he had three-contests against different 
entries pending at the same time, including the one in the present case. 

On December 22, 1882 (9 C. L. O., 186), your office instructed the local 
land officers at Grand Forks, in said Territory, that “in futare you 
will allow but one contest against a homestead entry, and one contest 
against a timber entry to the same party at the same time. 
Fraudulent entries and contests for speculative purposes cannot one 
will not be allowed by this Department.” 

On April 9, 1883, your office, in the case of De Laney v. Bowers (1 L. 
D., 189), held that avn parties initiate contests, withdraw them before 
the day ot trial, then renew contests, such coutests cannot be regarded 
as made in good faith. 

In the case of O’Kane v. Woody (2 L. D., 64) this Department quoted 
that portion of said instructions with approval. See also instructions 
fo Huron Office, September 22, 1884 (3 L. D., 120). | 

It is true that in the case of Johnson v. Bishop (2 L. D., 67), it was. 
held that it may fairly be presumed tbat all contests are originated 
for the immediate personal benefit of the contestant, and that the na- 
ture of the motive prompting the initiation of a contest would not on the 
application of a stranger form a proper basis for investigation. But 
this ruling has been modified in several cases, so as to allow a contest 
to be attacked for fraud where it was initiated in collusion with the en- 
tryman, and where it was commenced, not for the purpose of canceling 
the entry, but rather to keep the entry of record, and enable the con- 
_testant to speculate upon his right of contest. Brown v. Brown, and 
Moses v. Brown (2 L. D., 259); Thorpe et al. vu. McWilliams (3 L. D., 
341); Melcher v. Clark (4 L. D,, 504). 

In Austin v. Norin (4 L. D. , 461), the Department held that although 
the successful contestant may not have inteuded to enter the land at 
the time of filing the contest, yet that will not bar him of the privi- 
lege of exercising that right at any time within thirty days from date 
of notice of cancellation. But it was not intended to rule that a con- 
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testaut, who did not initiate his contest for the purpose of procuring 
the cancellation of an entry, buf rather for the purpose of selling his 
right of contest to the highest bidder, could secure the preference right 
of entry by virtue of his fraudulent contest. The underlying principle 
in the laws for the disposition of the public domain is that every appli- 
cant and every contestant in his every act, in endeavoring to secure a 
tract of public land shall show good faith. Such was the express ruling 
of the Department in the case of Dayton v. Hause et al. (4 L. D., 263). 

It appears that Mrs. Shaw first settled upon the tract of land in con- 
troversy ; that Neilson subsequently settled npon the land and made 
improvements before the cancellation of Dunn’s entry. While neither 
could acquire any right by virtueof such settlementasayainst the United 
States, or the record entryman, yet as between the settlers priority of 
settlement may be properly considered. Geer v. Farrington (4 L.D., 
410). 

A. careful consideration of the whole record discloses no good reason 
why said decision should be disturbed, and it is accordingly affirmed. 

Your attention is called to the fact that on June 26th last Neilson was 
allowed to make homestead entry No. 11,556 of said tract. It is not un- 
derstood by what authority that was done, when there was an appeal 
pending from your office decision awarding the Jand to Mrs. Shaw. 
Neilson’s said entry should be canceled. 


FINAL PROOF—REQUIREMENTS. 
GEORGE ROSE. 


Final proof must be taken on the day named in the notice, and the testimony of the 
claimant and his witnesses taken before the same officer. 


Acting Secretary Muldrow to Commissioner Sparks, January 14, 1887. 


On the 26th of August, 1885, you suspended the pre-emption cash 
entry of George Rose, covering the NE. 4 of Sec. 8, T. 130, R. 63, Fargo, 
Dakota Territory, for the reason that the proof was not made in com- 
pliance with the published notice of intention to make proof. The pub- 
lished notice of intention announces that “the testimony of witnesses 
will be taken before Ed. A. Smith, notary public, at Ellendale, Dakota 
Territory, and the testimony of claimant will be takén before William 
H. Becker, judge of the probate court at Ellendale, Dakota, on the 28th 
day of November, 1883.” 

The testimony was taken on the 24th day of November. As your 
letter to the local officers very truly says: “‘This action avoided the 
very thing sought to be accomplished by the publication of such notice, - 
and deprived interested parties of the opportunity accorded them by 
law to cross-examine the witnesses, or present counter testimony at the 
time whe proof was offered.” 
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I affirm your decision rejecting said proof. You are directed to notify 
the local officers to inform the applicant that he will be required to file 
with the register for publication another notice of intention to make final 
proof, and then to make proof on the day set forth in the notice—the 
testimony of the claimant and his witnesses all to be taken before the 
same officer, in accordance with the practice as laid down in the circular 
of March 30, 1886 (4 L. D., 473). 


—-——— 


PRACTICVE—TESTIMONY TAKEN BEFORE A COMMISSIONER. 
McKInn&ry v. DOOLEY. 


Testimony when ae before a commissioner should be sealed up and transmitted to 
the local office by mail or express. 

Testimony thus taken, but delivered to the local office through an attorney for one of 
the parties, who had uae same in his possession for some time, will not be con- 
sidered. 


Acting Secretary Muldrow to Commissioner Sparks, January 14, 1887 


James H. Dooley, ou the 9th of July, 1880, made homestead entry of 
the N. 4 of the NW. 4 of Sec. 22, T. 138, R. 82, Bismarck, Dakota Ter: 
ritory. Contest was initiated by William H. McKinney March 27, 1884, 
alleging failure to comply with the law as to residence. The register 
appointed E. J. Steele (a uotary public) a commissioner to take the tes- 
timony. On October 3, 1884, the register and receiver rendered decis- 
ion adverse to claimant. Prior to this date, however, —to wit, August 
4, 1884—counsel for Dooley moved to dismiss the contest, on the ground 

“That the testimony taken in said cause has been in possession of the 
attorney for the contestant herein, and that said testimony was delivered 
to said Jand office by the attorney for the contestant; and the said con- 
testee objects to the consideration of said een or any part thereof, 
in said contest.” 

Decision being rendered notwithstanding the above objection, claim- 
ant appealed to your office, contending that the local officers erred in 
considering the testimony, “as the fact of said testimony being in the 
possession of T. J. Mitchell, the said attorney for the contestant, was 
within the knowledge of said register.” M. J. Edgerly, counsel for 
claimant, makes affidavit “ that said testimony remained in the posses- 
sion of the said Mitchell until delivered by him to John A. Rea, the 
register of said land office, as your affiant is informed by the said T. J. 
Mitchell aud the said John A. Rea.” 

Your office decision of July 20, 1885, referring to this statement, says: 
‘* Nothing is offered in support of this allegation ; and I must conclude, 
though you are silent in regard to the matter, that the vase Was prop- 
erly conducted.” 

The fact referred to was one which had been ppisistently urged upon 
the attention of the register as a reason why he should dismiss the con- 
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test: upon that point the case was appealed; and when Mr. Edgerly’s 
affidavit that the register had informed him of that fact, which affidavit 
was sworn to before said register, was transmitted to you by the reg- 
ister, it is safe to assume, in the absence of denial by the register, that 
the register did so inform him, and that the information was correct. 
Furthermore: when the attorney for contestant, whose case hinges en- 
tirely upon this one point, fails to deny that he informed the counsel 


for claimant that he had the testimony in his possession for an indefi- 


nite time, and that he delivered it to the register, it increases the pre- 
_ sumption to an absolute certainty. Under these circumstances, it seems 
to me hardly correct to hold that “‘ nothing is offered in support of this 
allegation,” and hence to “conclude that the case was preperly con- 
ducted.” 

Rule 35 of Practice, paragraph 3 (aubstantially thesame as Rule 30 of 
those in effect at the date of the hearing in this case), provides that 
‘testimony so taken” (i. e., before any officer other than the register 
and receiver) “ must be certified to, sealed up, and transmitted by mail 
or express to the register and receiver, and the receipt thereof at the 
local office noted on the papers.” 

It is of obvious importance in securing the ends of justice that this 
rule be strictly observed ; and there having clearly been a gross viola- 
tion thereof in the case at bar, and objection having heen promptly 
made, the testimony ought not to have been considered. 

I therefore modify said office decision, and direct that a new hearing. 
be had, after due notice to the parties in interest. 


PRACTICE—TIMBER CULTURE CONTEST. 
ANDERSON v. HAMILTON. 


Non-compliance with the law being shown, the burden of proof is thereafter upon 
the entryman to show his goo faith and sitisfactory reasons fur his failure to 
meet the requirements of the Jaw. . 


Acting Secretary Muldrow to Commissioner Sparks, January 13, 1887. 


October 23, 1880, David E. Hamilton made timber culture entry No. 
1380 of the SW. 4 of Sec. 10, T. 109 N., R. 38 W., 5th P. M., Tracy, 
Minnesota, and on the 19th of March, 1884, Thomas A. Anderson initi- 
ated contest against said entry, the charge being that Hamilton had— 


‘failed during the third year after date of entry to plant in trees, tree 
seeds, or cuttings, five acres of said tract, and failed to cultivate to crop 
or otherwise a second five acres of said claim during said third year. 
There are not to exceed one hundred growing trees on said claim at the 
present time, and no portion of said claim prepared for the planting of 
timber during the fourth year after entry.” 
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From the evidence submitted at a hearing duly and regularly had on 
the 19th of May following, the local officers found that the material 
charges in the affidavit of contest had been sustained, and they there- 
fore recommended the cancellation of the entry. Upon appeal, you re- 
versed their decision and dismissed the contest by letter of May 1, 1885. 
From your decision an appeal is brought here. 

The evidence shows, and the register and receiver so found, that in 
June, 1883, the defendant caused to be planted about five acres in trees 
and cuttings. Nearly all of these failed to leaf out and grow, for the 
very obvious reason that the ground was not in proper condition for 
planting, aid the season was too far advanced when said planting was 
done. The tract was not protected, as is the custom of tree growers in 
that country, and in the fall of that year a fire swept over the tract and 
destroyed all or nearly all of the trees that grew. So that when contest 
was initiated, there were but a few trees of any kind orchatracter upon 
the land—some say’ not more than ten, others say possibly nearly a 
hundred. 

You hold that the evidence offered to prove no cultivation the third 

year was inadinissible. I[n this you erred, as one of the charges in the 
affidavit of contest was failure to cultivate a second five acres of said 
claim during the third year of the entry. This charge is sustained by 
an abundance of testimony, in fact, is not denied anywhere or by any- 
body. 
It is thus seen that the material charges in the affidavit of contest 
are sustained. There had been no cultivation of a second five acres 
during the third year of the entry, and there were but few trees, and 
they ofa very inferior character on the claim nearly three and a half 
years after the entry was made. These being established, the burden 
of proof is upon the entryman to show his good faith and satisfactory 
reasons for the evident failure to inectthe requirements of the law. This 
was distinctly ruled by the local officers, and I think correctly, too. 
Donly v. Spring (4 L. D., 542), In this I think the claimant has fallen 
far short in his evidence. For, as already stated, while the evidence 
shows that some planting was doue, it shows that such work was done 
when the ground was in no condition conducive to the growth of plants 
and trees. This is surely no evidence of good faith. It was expressly 
ruled by this Department, in the case of Caviness v. Harrah (4 6. D., 
174), that the planting of trees shonld be done when the ground is in 
such condition as will, under ordinary CIS H IB LED SEEN be favorable to 
their growth. 

Finding the facts as I do, [ agree with the local officers in that said 
entry should be canceled. The decision of your office is therefore re- 
versed. 
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PRACTICE—HEARING; RELINQUISHMENT. 
DEMING ¥. CUTHBERT ET AL. 


It is competent for the Department to investigate and determine whether a relin- 
quishmeut was executed in good faith, or whether in such matter fraud was 
practiced upon the goverument. 


Acting Secretary Muldrow to Commissioner Sparks, January 14, 1887. 


On the 12th of June, 1878, the local officers at Yankton, Dakota Ter 
ritory, rendered a decision refusing to allow one John N. Johnson to 
contest the timber culture entry of one A. Rt. Wells, for the SE. 4 of 
Sec. 24, T. 117, R. 53. On December 14, 1878, your office modified said 
decision of the local officers, and directed that Johnson be allowed a 
preference right to enter the tract. Loug before this, however—to wit, 
July 30, 1878—the local officers had allowed Charles L. Deming to 
make timber-culture entry of said tract; and as Johnson took advan- 
tage of the preference right allowed him by your office, Deming’s en- 
try was held for cancellation by your office Jetter of Febiuary 4, 1879, 
No formal permission was given Deling to make a new eutry, but he 
seems to have been tacitly allowed to do so; for on the 4th of June, 
1880, he made timber-cultnre entry of the NE. 4 of Sec. 26, T. 123, RB. 
64 (Watertown series), Aberdeen, Dakota Territory. 

On January 13, 1885, Deming’s relinquishment of the tract last-named 
was presented at the land office at Aberdeen, Dakota Territory, where- 
upon his said entry was canceled, and David S. Cuthbert, on the same 
date, made timber-culture entry of the same. On learning of this fact, 
Deming forwards to your office an application for re-instatement of said 
entry, accompanying his application by an affidavit, in which he as- 
serts that his attorneys, learning that he had had one timber-culture 
entry canceled, and had afterwards made another, informed him that — 
this was an irregular proceeding and would probably lead him into 
trouble, but that they would endeavor to have the same “ legalized,” 
if he would send them certain documents, among the rest an executed 
relinguishment; that therenpon affiant did so, solely in order to have his 
entry legalized, and without the remotest intention of actually relin- 
quishing it; but that after having obtained possession of the document 
on the pretense above set forth, said attorneys sold it, and pocketed 
the proceeds. This affidavit is corroborated by that of claimant’s 
brother, aud by a third party. All these affidavits affirm, moreover, 
that claimant has planted and cultivated trees in compliance with law, 
up to the present time. 

You decide that you ‘‘ see no.reason for granting Deming’s request, 
thereby disturbing an innocent party, nor can “your” office undertake 
to adjust difficulties arising between client and attorney.” From your 
decision claimant appeals. | 
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In my opinion, it is competent for the land department to investigate 
and determine whether a relinquishment has been made in good faith, 
or whether the department has been imposed upon by fraud. In the 
present case the affidavits of the claimant and others present strong 
prima facie proof of fraud; but they are wholly ex parte. In order that 
this Department may take inteiligent action in the case, you will direct 
that a heaving be had, to which all parties in interest, including the at- 
torneys accused of the fraud, shall be cited, to determine whether said 
Deming relinquished said timber-culture entry in good faith, or whether 
it was made, as he alleges, ‘‘for the purpose of enabling him to make 
in place thereof a technically legal entry of the same tract under the 
timber-culture laws.” 


RIGHT OF PURCHASE UNDER THE ACT OF JUNE 3, 1878. 
CUTTEN v. ROBLES. 


The right of purchase under the act of June 3, 1878, will not be allowed to defeat or 
impair a prior valid pre-emption claim. 

But if the timber applicant show such claim to be invalid it will thereafter consti- 
tute no bar to his purchase. 


Acting Secretary Muldrow to Commissioner Sparks, January 14, 1887. 


On the 12th of March, 1883, Jesus Robles filed pre-emption declara- 
tory statement for the SW. 4 of Sec. 12, T.3 N., R. 1 E., Humboldt 
land district, California; and on the 21st of September, same year, he 
filed application to publish notice of intention to make proof for the 
same on the 20th of October ensuing. 

On August 8, 1883, Joseph EF. Cutten applied for the land under the 
act of June 3, 1878 (“For the sale of timber lands in the State of Cali- 
fornia, etc.), and subsequently filed a protest against Robles’ being al- 
lowed to make proof and pavment for the land, alleging that said Ro- 
bles had not in good faith settled upon, inhabited, or improved said 
land. Hearing was had December 3, 1853. 

As the result of said hearing, the local officers found, as a matter of 
fact, ‘that the land in controversy is timber-land, and chiefly valuable 
for its timber,” but reject Cutten’s application for the reason that * the 
filing of the timber application of Cutten was an error, while Robles’ 
pre-emption filing was of record ”—citing as authority the case of Row- 
land v. Clemens (2 L. D., 633). 

On appeal by Cutten, your office (June 27, 1885) reversed the decision 
of the local officers; whereupon Robles appeals to the Department. 

The testimony is in many respects contradictory beyond reconciling. 
Robles and his witnesses testify that in March, 1833, he cut logs and 
laid the foundation for a house; also cut some brush. In June heagain 
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went on the land with the same witnesses, and partly raised the walls 
of his house; made a small clearing, less than an acre, in the brush; 
sowed oats on the surface and brushed them in, and planted a few peas. 
Two of Robles’ own witnesses testify that this cultivation appeared to 
be done only “ to comply with the law, and not for a crop.” In August 
Robles again went to the land; finished raising the walls of his house, 
and partly roofed it, put in a floor of hewed poles, made a door “ that 
was never hung,” and putin one Small pane of glass. On each of-these 
occasions Robles went to the place one day, stayed all night on the 
- tract, and returned nextday. He testifies to remaining all night on the 
tract twice when no one was with him—making five times altogether, 
according to his own acconnt, that he visited the tract in the nine months 
between his settlement and the hearing. 

Un the other hand, three of Cutten’s witnesses, surveyors, testify that 
they repeatedly, as late as October and December, traveled all over the 
land, in various directions, searching for indications of settlement, but 
could find no house, clearing, or any indication whatever of inhabit-* 
ancy. 

It is furthermore evident from the testimony that the land is chiefly 
valuable for its timber—competent witnesses estimating that it con- 
tains from seven to ten million feet, board ineasure; and that if the 
timber was cleared frown the land it would be almost or quite valueless 
for agricultural purposes. 

In my opinion, Robles failed to comply with the pre-emption law in 
respect either of residence, cultivation, or improvement; but that his 
object was to acquire a valuable tract of timber-land at the price of or- 
dinary agricultural land, rather than purchase it at the increased price 
of timber land. In the case of Rowland v. Clemens, cited by the local 
officers (s.pra), it was decided that the Department would not allow a 
timber claim to impair a prima facie valid pre-emption claim. But by 
this it was not intended to hold that an applicant to purchase under the 
tim ber-act could not contest the legality of such pre-emption claim; and 
if as the result of such contest it appeared that the claim were founded 
in bad faith, and that the pre-emptor had failed in essential respects to 
comply with the requirements of the law, such filing would be no bar to 
a timber applicatioun—as was directly held in the case of Showers »v. 
Friend (3 L. D., 210}. 

I therefore affirm your office decision holding Robles’ filing for can- 
cellation. Cutten’s application will remain on file, and he will be al- 
lowed to purchase upon giving notice, sabmitting proof, and in other 
respects complying with the requirements of the act of June 3, 1878. 
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PRACTICE—APPEAL—LOCAL OFFICE, 
HOTALING v. CURRIER. 


The local officers have no authority to dismiss an appeal because they deem it de- 
fective. 


Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887. 


IT have considered the case of John RK. Hotaling v. David G. Currier, 
as presented by the appeal of thu latter from the decision of your office, 
dated June 22, 1885, holding for cancellation his timber-culture entry of 
the N.W. 4 of See. 99, T. 110, R. 62, made March 23, 1880, at the Spring- 
field land office, in Dakota Tortitory. 

It appears that Hotaling filed his affidavit of contest against said 
entry ov July 17, 1883, alleging that the entryman * has failed to break, 
plant, and protect and keep in a healthy growing condition the timber, 
_seeds, cuttings, or trees required to be planted during the third year 
after entry, ou the first five acres broken. on said tract as required by 
law.” On July 27, 1883, Currier filed his application, asking for an ex- 
tension of time, and alieging that he had complied with the require- 
ments of timber-culture law in good faith; that the trees planted on 
said claim failed to grow on account of the extreme dry weather and not 
through his fault or neglect. On December 14, 1883, the loval land offi- 
cers issued a notice for hearing, personal service was made on December 
26, 1883, and February 7, 1884, was set for the trial of the case. Onthe- 
last-named date, attorney for Currier entered a special appearance, 
and moved: *‘ to dismiss said contest upon the ground that the notice of 
contest herein served upon this claimant does not contain any allegae 
tions showing a failure to comply with the timber-culture laws.” The 
register and receiver overruled said motion, and by stipulation of par- 
ties testimony was taken before a notary public. Upon the evidence 
submitted, the local land officers fonnd that the allegations of the con- 
testant were sustained, that ‘the records do not show that Currier ever 
filed an application for an extension of time,” and they recommended 
the cancellation of said entry. 

Upon appeal, your office, on June 22, 1885, held that the appeal filed 
by the defendant was defective and should have been dismissed by the 
local land office, because it did not set forth in specific terms the excep- 
tions to their decision, but that inasmuch as the case was before your 
office, the evidence was duly cousidered and the decision of the local 
land officers was affirmed upou the ground that it was shown that the 
claimant has failed to comply with the requirements of the law. 

The evidence shows that Currier empioyed an agent to do the break- 
ing, cultivation and planting required by law, and while it is true that 
the evidence is conflicting as to the amount of work done and the man- 
ner of doing the same, yet it is not shown that Currier has acted in bad. 
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faith. Besides, since said case has been transmitted to this Depart- 
ment, there have been filed the ex-parte affidavits of David Whipple 
and Charles A. Van Horne, tending to show that said Hotaling died on 
the 12th day of October, 1886. If that be true, I see no reason why 
said Currier should not be permitted in due time to show full compli- - 
ance with the requirements of the timber-culture law. Morgan v. Doyle 
(3 L. D., 5). | | | 

The rules of practice (Nos. 52 and 53) require the local land officers 
upon the termination of a contest to forward ‘their report, together 
with the testimony and all the papers in the case,” to your office, and 
afterwards they can take no further action affectin g the disposal of the 
land in contest. The local land officers have no authority to disiniss 
appeals because they may judge the same to be defective. 


EXTENSION OF SURVEY IN OREGON. 
LAKE WARNER. 


The adjustment of conflicting claims shonld be expedited by the proper extension of 
the public survey. 


Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887. 


I have examined your communication of December 16, 1886, together 
with the report of Special Agent Shackleford, and accompanying papers, 
relative to the government survey of certain lands in Oregon, bordering 
ou or lying near what is designated on the official plats as Lake Warner. 

The lands referred to are represented by the township plat as part of 
said lake, and the public surveys as closed therefore excluded or 
omitted them; whereas the special agent reports that much of the so- 
ealled lake is dry land, upon which are settlers who desire to claim under 
the public land laws, while other portions of it are marsh. In fact, his 
report clearly indicates that there is no none to be found as located by 
the government surveys. 

The settlers charge that the survey as made was fraudulent and in 
the interest of certain occupants of lands outside and adjacent to the 
meander as made. The agent files affidavits of several persons, one a 
practical surveyor, others settlers, to the effect that much of the land 
inside the meandered line of the so-called lake is dry land, growing sage 
and grease. wood, and that some of it has been irrigated for the purposes 
of. cultivation. Others, it appears, are claiming the lands as swamp, 
assertiug their title under the State. The settlers can not for the want 
of survey get their claims of record, and it is stated that the swamp land 
claimants threaten them with suits in ejectment as trespassers. 

You recommend “that the public surveys be extended over the so. 
called lake in townships 39 and 40 south, ranges 24 and 25 east, or over 
so much thereof as it.is practicable to survey, so that the several claim. 

2278 DEC-——24 ! 
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ants to the land may have opportunity to present their claims in the 
usual manner.” | | 

After a careful consideration of the matter as presented, I concur in 
your recommendation. This, however, relates only to certain lands at 
and about the south end of the so-called lake. If, as would seem from 
the special agent’s report, there is no lake how and was none at date 
of original survey, then the conclusion must be that the surveys were 
improperly closed, and that instead of closing on an imaginary meander 
they should have been extended to include all of what is by the official 
plats termed a lake. If, as the agent suggests, and as the data before 
me seem to indicate, the omission was the result of collusion and fraud, 
a course should be pursued which will not only correct the error, but 
will most certainly defeat the efforts to fraudulently secure the use of 
public land. 

Would it not therefore be advisable to extend the surveys not sal 
as recommended by you, but throughout the length and breadth of what 
is termed Lake Warner, or so much thereof as practicable, and thus 
throw open for disposal under the public land laws lands for which no 
claim of record can now be made? 

In my judginent such a course should, under the circumstances, be 
pursued, and if upon further examination you find the facts to be as 
set out by the special agent, you will direct that the surveys closing on 
what purports to be Lake Warner be extended, as above indicated, over 
all the land ineladed within its meandered line. 


PRACTICE—ORDER OF PROCEDURE. 
UNITED STATES v. ROBINSON ET AL. 


The appeal, taken on behalf of the entryman as to the order of procedure, having 
been sustained by the General Land Office the case should have been remanded 
for disposition under the rules of practice. 


Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887. 


On the 17th ultimo, John H. Perry, attoruey for David G. Robinson, 
and in his own behalf as transferee, filed in this Departivent a petition, 
duly verified, praying that an order issue to your office directing the 
certification to this Department of the proceedings had relative to the 
cancellation of pre-emption cash entry No. 833 of the SE.4 of Sec. 32, 
T. 124 N., R. 64 W., made by David G. Robinson on January 10, 1883, 
at the Aberdeen land office, in the Territory of Dakota, and the sus- 
pensiou of all action upon said cancellation by your office until this De- 
partinent has passed upon the same. | 

The allegations of the petitioner are that said Robinson made said 
entry upon the day above stated, after giving due notice by publica- 
tion; that said final proof showed that the entryman had in all respects 
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complied with the requirements of the pre-emption laws; that said 
Robinson, on January 31, 1833, sold said land to said Perry, for the 
sum of four hundred dollars; that your office on May 12, 1884, upon 
the report of a special agent, dated December 1, 1833, alleging that said 
entryman had made said eutry fraudulently and sold the land to said 
Perry, who was fully aware of the fraudulent character of the entry, 
directed the local land officers to order a hearing, ‘‘at which the entry- 
mau will be allowed full opportunity to defend his claim;” that your 
office directed the local laud officers to issuc due notice and advise the 
claimant that in default of an appearance, his entry will be canceled; 
that thereupon a hearing was ordered, and May 11, 18835, was set for 
the trial of the cause; that on the date last named said Perry appeared 
specially for the claimant and as transferee, and offered two motions, (1) 
to dismiss for want of proper service, and (2) that the government be 
required to offer its evidence first; that both of said motions were over- 
ruled by the register and receiver, and an appeal duly taken; that your 
office on June 12, 1886, advised the local land officers that their action 
in overruling the motion to dismiss was correct, but that the last mo- 
tion should have been granted upon the authority of George T. Burns 
(4 L. D., 62); that in aveordance with the provision of circular ap- 
proved July 31, 1885, (4 L. D., 503), which was subsequent to the 
date of the Burns’ decision (supra), saitl entry was held for cancella- 
tion on said special agent’s report, and the local land officers were di- 
rected to advise the claimant that he would. be allowed sixty days within 
which to apply for a hearing to show cause why his entry should be 
sustained, in accordance with said instructions of July 31, as amended 
May 24, 1886 (id. 545), 

It is further alleged that your office on September 2, 1886, referring 
to their letter of August 13, 1886, transmitting the written refusal of 
the claimant to apply for a hearing, and claiming that said cash entry. 
was duly and legally made, and that your office has no power to cancel 
the same, advised the local land officers that “ your office has jurisdic- 
tion in any case prior to the issuance of patent, and upon proof showing 
fraud or illegality may cancel an entry even if certificate has issued,”. 
and that as the claimant has had every opportunity to show his good 
faith and has declined, said entry was therefore canceled and the case 
declared closed. It is also alleged that the claimant filed in the local 
land office an appeal from said decisious of your office, dated May 12, 
1884, June 12 and September 2, 1886, alleging five separate specifica. 
tions of error, and that said appeal was denied by your office letter, 
dated November 20, 1886. 

‘If the allegations of the petitioner, as above set forth, are true, then 
he is entitled to the relief prayed for. It is alleged that a hearing had 
been duly ordered, at which both parties appeared, and your office cor- 
rectly decided that under the decisions of this Department the burden 
of prvof was upon the government, and the correct practice would have 
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been to have directed the local officers, after due notice to the parties, 
to proceed with the hearing, in accordance with the rules of practice 
and the decisions of this Department. | 

The cireular of July 31, 1885, did not change the peactite as laid down 
in the Burns case (supra), so far as related to the burden of proof, nor 
does it apply to parties who had already been duly summoned ‘to a hear- 
ing, and whose cases were pending either in the local land office or on 
appeal. 

It is therefore considered that the application be and it is hereby 
granted, and you are directed to certify the proceedings in said case to 
this Department, and in the meantime suspend all action relative to 
the disposition of the land covered by said entry until further advised. 


PRE-EMPTION—SETTLEMENT; PRACTICE. 
BURNETT v. CROW. 


Acts of settlement which do not serve to give notice of the settlers claim are of little 
- consequence under the pre-emption law. 

In the dispositiou of a case the Land Department is not confined solely to the consid- 
eration of the questions put in issue by the parties, but may take such action as 
the facts before it require for the proper protection of the interests of the govern- 
ment. : 


Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887. 


I have considered the case of Walter Burnett v. Joseph B. Crow, 
administrator of the estate of Stephen T. Ashworth, deceased, on ap- 
peal by Crow from your decision, dated July 7, 1885, holding for can- 
cellatiop the pre-emption filing, No. 5245, made by Ashworth, for the 
SE. 4 of SE. 4, Sec. 19, the SW. 4 of SW. 4, Sec. 20, and the N. 4 of 
NW. 4 +, Sec. 29, T. 9 S., R. 12 W., Helena, Montana. 

Said filing, it appears, was made May 5, 1883, with allegation of set- 
tlement May 1, 1883. Burnett made timber enlture entry, No. 572, May 
5, 1883, for the NW. 4 of said section 29. From the foregoing it will be 
observed that Ashworth’s pre-emption filing and Burnett's timber-cul-. 
ture entry were made on the same day, and that they are in conflict 
as to the N. § of NW. 4 of Sec. 29, above mentioned. If Ashworth made 
a valid settlement May 1, 1883, or at any time prior to May 5, 1883, he 
had the superior right to the tract in dispute. 

It appears, however, that Burnett filed in your office an affidavit, al. 
leging that Ashworth did not make settlement upon said land prior to. | 
May 14, 1883, and upon this allegation the register and receiver were by 
your office letter of November 16, 1883, directed to order a hearing to. 
determine the respective rights of the parties. The inquiry was to be - 
directed to the time and character of Ashworth’s settlement. | 

A hearing was had, the testimony in which was taken before a person | 
designated by the register and receiver, and was transmitted to them 
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for consideration and action. Upon examination thereof the register and 
receiver found in favor of the pre-emption claimant. 

You reversed that action, and concluded that “any settlement made 
by Ashworth was not for his own benefit, but in the interest of Joseph 
B. Crow, who seeing that he could not enter the land sought to make, 
use of one in his employ to defeat the right of Burnett.” Youalso state 
that the actual date of settlement by Ashworth is uncertain. As al- 
ready stated, he alleged settlement May 1, 1883. At this date it ap- 
pears that he was in the employ of Crow and so continued until August, 
1883. He died in October, 1883. 

It is also in evidence that at the date of Ashworth’s alleged settle- 
ment, Crow had the tract in possession and under fence; that on May 
3, 1883, he procure d the services of a surveyor to survey the land, for 
which Ashworth afterward filed; that the surveyor thus employed 
stayed over night with Crow, on the nightof said May 3d; that during 
the evening, along towards ten o’clock, he (Crow) requested said sur- 
veyor to make out for him an application to enter the land under the 
timber culture law. Upon being informed by the surveyor that an ap- 
plication for the tract under the timber culture laws would not be rec- 
ognized, because the land lay in two different sections, and that he (the 
surveyor) had that day prepared for Mr. Burnett, the contestant, an ap- 
plication for the tract in question under the timber culture law, Crow 
immediately withdrew from the room and in another room in his house 
had a hurried interview with his employee, Ashworth, in the course of 
which he informed him how matters stood. Hethensold him his house . 
on the tract, so he states, and told him if he was active in the matter 
he could yet file first for the land. Ashworth left Crow’s house that 
night, and the next morning was at Dillon, the county seat of Beaver 
Head county, to have the necessary papers prepared with a view to 
filing for the land. | 

Crow testifies that Ashworth told him he went to the tract on the 
night of May 3, 1883, and made settlemeut before starting to make his 
filing on the morning of May 4th. That he did so seems, in view of all 
the circumstances, extremely doubtful. It does not appear that in the 
interview of the night of the 3d anything was said about his going to 
the land before starting to make his filing. The thing uppermost in 
mind at that interview seems to have been the necessity for an early 
filing, for Crow testifies that he told Ashworth that if he was active in 
the matter he thought he could get to the local office and file first. Be- 
sides, even if he had gone to the tract that night before starting the 
next morning to make his filing, such act could hardly, unless followed 
by immediate establishment of actual residence, be regarded as settle- 
ment within the meaning of the pre-emption law. 

Que of the objects of settlement is to furnish notice to all comers that 
the tract settled upon is claimed by the settler. A midnight settle- 
ment, followed by departure of the party in a few hours and before day- 
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light, without leaving any evidence of having been present, is such an 
act as this Department should be slow to accept as the settlement re- 
guired by the pre-emption law. Such a course is suggestive of sharp 
practice, rather than of a purpose to enter upon and claim land in good 
faith as a bona.jfide settler. 
~~ Upon a full consideration of all the facts and circumstances in this 
case, I am led to the conclusion arrived at by you that Ashworth never 
made a bona fide settlement for his own exclusive use and benefit, but 
that what he did was not only at the instigation of but in the interest 
of his employer, Joseph B. Crow. 
- Iteertainly is not proven that Ashworth made settlement May 3, 1883. 
It is not now claimed that he made settlement May 1, 1883, the date 
originally alleged by him. If may be said, and is intimated, that he 
being now dead, no better evidence than that already furnished can be 
adduced relative to his settlement May 34. This is without doubt true; . 
for acts alleged to have been done in the dark, ana at a time and under 
circumstances which precluded their being observed by others, are not 
suseeptible of proof by the testimony of witnesses. But he who chooses 
such a line of action takes all the risk which the secrecy of his acts im- 
poses, should it become necessary to affirmatively prove those acts. _ 

It is objected by counsel for appellaut that the ouly question at issue 
in this case is that as to the date of Ashworth’s settlement, and that 
your decision that the claim was made in the interest of Crow was out- 
_ side of the issue made by the contest, and was therefore erroneous. 
* This objection is without force. The hearing was ordered, not only as 
to the tine, bat as to the character of Ashworth’s settlement, and testi- 
mony was taken on the issues thus made. Moreover, the Land Depuart- 
ment, by virtue of its supervisory authority, maintains the right of the 
government to take such cognizance of and action on all facts brought 
before it in any case as may be necessary to a proper protection of its 
interests. Smith v. Brandes (2 L. D., 95). 

Your decision is affirmed. . 


SWAMP LANDS.—ACTION TO VACATE CERTIFICATION. 
STATE OF OREGON.* — 


The certification of the list in question appearing to have been procured through the 
fraudulent action of the government agent charged with the examination of the 
land, the State is directed to show cause why said certification should not be 
revoked. 


Secretary Lamar to Hon. Z. F'. Moody, governor of Oregon, January 20, 1887. 


On the 22d day of December last I addressed a communication to 
your predecessor in reference to swamp lands certified to the State of 
Oregon, embraced in list No. 5. 


*See pages 31 ard 300 of this volume, 
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This communication was in reply to a letter from Governor Moody, 
complaining that the special agent, appointed to make examination of 
the swamp lands of Oregon, was still investigating the character of the 
lands embraced in said list No. 5, and the conduct of Kh. V. Ankeny, a 
former special agent of the department, in connection with the report 
of said list for certification. 

In reply thereto, attention was called to the fact that such investi- 
gation was expressly anthorized by my letter of August 7, 1886, for the 
purpose of determining whether evidence existed to support the charge 
that the approval and certification of this list was obtained through the 
fraudulent conduct of the former special agent charged with the duty of 
making an examination of these lands, and of others conspiring with 
him for that purpose. 

The result of that investigation has been presented to me in the re- 
port of Special Agent Charles Shackleford, with aczompanying affida- 
_vits, which shows that Special Agent R. V. Ankeney never examined 
certain lands embraced in said list No.5; that at the time of the alleged 
examination of said land he was confined to his bed with a broken leg; 
that upon December 23,1881, said Ankeney made a corrupt contract 
in writing with H.C. Owen, the principal claimant of these lands under 
the State, whereby he, Ankeney, was to receive a large sum of money 
out of the proceedsof the sale of said land; that this contract was made 
before Ankeney reported upon the Jand In question, his report bearing 
date December 26, 1831; that these reports were falsely and corruptly 
made, and the approval of the list by the Secretary of the Interior was 
procured by means of bribery and corruption of said Ankeuey, and that 
a large part of the lands, reported for approval as swamp and over- 
flowed, are not and pever have been swamp and overflowed lands within 
_ the meaning of the graut. 

In view of the above charges, I deem it my duty to require the State 
of Oregon, through its agents, to show cause on or before Monday, the 
18th day of April next, why said certiticate and approval of list No. 5 
should not be revoked and canceled, and why a re-examination of said 
lands should not be ordered. 

The report of Special Agent Shackleford, and all other papers on file 
in the Department pertaining to said charge, are now subject to inspec- 
tion by the agents of the State, or any other party or parties in interest. 
I have direeted that a copy of this order be served upon Captain John 
Mullan, the agent of the State of Oregon residing in Washington. 
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LANDS SEGREGATED BY MILITARY OCCUPATION. 
WILSON DAVIS. 


| The establishment and occupancy of a cautonment by the military authorities, ex- 
~ cludes from entry, prior to the formal order of reservation, the land thus appro- 
Prat 


“Aeting Secretary Muldrow to Commissioner Sparks, Faialte y 20, 1887. 


1 have considered the appeal of Wilson Davis from the decision of | 
your office, dated July 25, 1885, holding for cancellation his pre-emption 
eash entry No. 105 of the W. 4 of the NW. 4 and the N. $ of the SW. 4 
of Sec. 6, T. 47 N., R. 8 W., N. M. Meridian, made October 2, 1883, at 
the Gunnison land office, in the State of Colorado, so far as the same 
conflicts with the military reserve, as shown by the supplemental town- 
ship plat approved July 15, 1884. . 
- The facts appear to be substantially set forth in the decision appealed 
from, and it is shown that the land in controversy was within the limits 
of the Ute Indian Reservation, formerly occupied by the White River 
and Uncompahgre Ute Indians in Colorado, which was declared to be 
public land of the United States and subject to disposal for cash under 
existing laws, by act of Congress approved July 28, 1882 (22 Stat., 178). 

It appears that the township plat of survey embracing said land was 
filed on March 23, 1883; that Davis filed his pre-emption declaratory 
statement for said tracts on July 9, 1883, alleging settlement March 27, 
1882, and cash certificate was issued upon his final proof on October 2, | 
1883. It further appears from the statement in said decision and from 
an inspection of the records of your office that the land in controversy 
was occupied by the United States military authorities in 1880 as a can- 
tonment. 

In response to an inquiry from your office, the Secretary of War, on 
November 18, 1882, transmitted the report of the Judge Advocate Gen- 
eral relative to the status of the land within the late Uncompahgre Res- 
ervation, reported as having been laid off by the military authorities in 
the Uncompahgre Valley and called the cantonment, in which it was 
held that by virtue of the treaties made by and between the United 
States and the Indians, dated October 7, 1863 (13 Stat., 673), March 2, 
1868 (15 Stat., 619), and September 18, 1873, said cantonment was prop- 
erly located on said Indian Reservation; that, although the reservation 
for the cantonment was not in fact declared by the President, yet the 
jJand was in good faith legally appropriated, and therefore segregated 
from the public domain, and that said cantonment should be considered 
a military reservation, and the land embraced therein should not be 
considered subject to disposal as other public lands, under said act. 

The Secretary of War concurred in the views expressed by the Judge 
Advocate General. Your office held that the establishment of said can- 
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tonment and the occupation thereof by the military authorities, acting 
under the authority of the Commander-in-Chief, the President, must be 

regarded as legal, and that the reservation must be considered as es- 
tablished by law, so as to exempt the lands embraced therein from en- 
try under the pre-emption laws. 

It is urged thatthe formal order of the President, declaring said res- 
ervation, was not made until after Davis had made his said entry, but 
that can make no difference, if the land embraced in said entry was in 
fact included in said cantonment, and the same had been established by 
law and was in the actual occupation of the military authorities at the 
time of his said entry, the entry must be considered illegal, so far as it 
covers land within the limits of the cantonment. 

A careful examination of the record discloses no good reason for dis- 
turbing said decision, and it is accordingly aftirmed. 


PRACTICE—REJECTED APPLICATION ; HOMESTEAD. 
TURNER v. BUMGARDNER. 


Information as to the right of appeal not having been given under Rule 66 of 
Practice, the right of the Epecvet applicant to be subsequently heard is recog- 
nized. 

An entry made for the purpose of wrongfully acquiring the improvements of another, 
and nnder which settlement could only be consummated by forcible intrusion, con- 
fers no right under the homestead law. 


Acting Secretary Muldrow to Commissioner Sparks, January 22, 1887. 


I have considered the case of George W. Turner v. George W. Bum- 
gardner, involving the SE. 4 of Sec. 12, T. 9 N., R. 10 E., M. D. M., 
Sacramento district, California. 

_ Bumgardner made homestead entry of said tract April 22, 1884. 
Turner applied to make homestead entry of the same tract on the 29th 
of the same month; but his application was rejected because of the 
prior entry of Bumgardner. October 21, 1884, Turner presented before 
the local office affidavits alleging settlement prior to that of Bumgard- 
ner, and asking for a hearing, which was had December 6, 1884. The 
local officers rendered joint decision in favor of Turner, and recom- 
mended the cancellation of Bum gardoer’s entry. Bumgardner appéaled 
to your office, which by letter of June 5, 1885, affirmed the decision of 
the local officers. Bumgardner appealed. 

From the record and the testimony the following facts. appear: 

On April 18, 1884, said: Turner purchased from one Burns, for $400, 
the improvements ou the tracts in controversy, consisting of two dwell- 
ing-houses, a barn, and other out-buildings. Turner took immediate 
possession—turning his horses into the pasture that night, and moving 
his family and household goods on the 20th. From that date until the 
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hearing he continued to reside upon and improve the land—repairing and 
building fences, digging irrigating ditches, setting out fruit trees, grape 
vines, ete. 

On the day after the purchase of the improvements on the tract by 
Turner, one Noe (who at the hearing was a witness in the case), stated 
to Bumgardner, who was an engineer in charge of the hoisting works 
of a mine about a quarter of a mile distant from the tract, the fact of 
such purchase by Turner. Bumgardner told witness that he wanted 
that place, and intended to file for it; and two days afterward—April 
22—he went to the land office at Sacramento and made homestead en: 
try of the tract. 

A few days later Turner forwarded application my mail—which 
reached the local office April 29—to make homestead entry of the 
tract. His application was rejected on account of Bumgardner’s prior 
application, and returned by letter. 

Thereupon Turner called upon Bumgardner—who lived only a quarter 
of a mile distant, and whom he regarded asa neighbor and friend—and 
inquired into the matter. Bumgardner—Turner states in histestimony— 
“Told me to go on just as if he had not filed upon it; to go on and im- 
prove it just the same, and him and me would have no trouble about 
it.” Turner, being an ignorant man, and apparently understanding 
that his purehase from Burns gave him some right to the land as well 
as to improvements, and being informed by his attorney that his prior- 
ity of settlement would constitute a sure protection against any claim 
by Bumgardner, took no steps to proteet his rights in the premises. 
The local officers, when they returned to him by letter his homestead 
application with the information that it was rejected, did not instruct 
him in the law, nor notify him that he had the right of appeal from 
their decision. 7 | 

On the 28th of September, Bumgardner attempted to bring some lum- 
ber upon the land to build a house. This Turner at once forbade, and 
ordered him away. Nevertheless, Bumgardner (as testified to not only 
by Turner’s witnesses but by Bumgardner himself) entered upon the 
land by force, tearing down the fence to enter the enclosure, aud put 
up a small house, worth (Bumgardner estimates) $80 or $100, into which 
he moved about October 20, again tearing down the fence; as Bum- 
gardner testifies: ‘He had put it up to keep me out, but 1 was not go- 
ing to stay out.” Bumgardner took up his residence in the house just. 
one day before the expiration of six months after making homestead 
entry. | 


Bumgardner’s appeal is placed upon the ground that Turner— 


“ Had no right to the laud in contest at the date of the institution of 
such contest by reason of his prior settlement aud occupation thereof, 
he having failed to place his homestead entry therefor of record within 
the limitation prescribed by statute, or to appeal from the devision of 
the local officers refusing his application to homestead the land.” 
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The first question to be disposed of is Bumgardner’s right to make 
homestead entry of the land. 

It will be noticed that Bumgardner has no equities in the case, and 
claims none. He stands on a bare technicality—the fact that Turner, 
after the rejection of his entry by the local officers, failed to appeal 
within the time prescribed by your rules. 

The case of Atherton v. Fowler (96 U. S.,513), although nog in all re- 
spects parallel to the one at bar, contains much reasoning that is equally 
applicable herein: 

“Ttis not to be presumed that Congress intended, in the remote re- 
gion where these settlements are mae, to invite forcible invasion of 
the premises of another, in order to confer the gratuitous right of pref- 
erence of purchase on the invaders. In the parts of the country where 
these pre-emptions are usually made” says the court—and the saine is 
equally true of homestead entries—“ the protection of the law to rights 
of persons and property is generally but imperfect under the best of cir- 
cumstances. It cannot, therefore, be believed, without the strongest 
evidence, that Congress has extended a standinginvitation to the strong, 
the daring, and the unscrupulous, to dispossess by force the weak and 
the timid from actual improvements on the public land.” 

In Rector v. Gibbon (111 U.8., 276), the supreme court, speaking of 
_ the system of public land laws as a whole, says: 

‘[ts alin has been to protect taose who in good faith fae settled 
upon public land and made improvements thereon, and not those who 
by violence or fraud or breaches of contract have intruded upon the 
possessions of original settlers and endeavored to appropriate the benefit 
of their labors. There has been in this respect in the whole legislation 
of the country a consistent observance of the rules of natural right and 
justice.” 

. It was in pursuance of these general principles of right and justice 
that this Department, in the case of Johnson v. Johnson (4 L. D., 158), 
ruled that “ the wrongfal act of an entryman, whereby the vai denieil 
rights of another claimant for the same travt were not protected by filing 
or entry, will not be allowed to enure to the benefit of such entryman,” 
adding that “this Department . . . under no circumstances will 
permit itself knowingly to be made an instrument to further the traud- 
ulent designs of an individual who is seeking to acquire title to land to 
which he has no right.” 

- Bumgardner is not in a position to lemand the protection of the De- 
partinent for an entry knowingly initiated in fraud of the rights of a 
prior settler, and attempted to be consummated through force and law- 
Iessness. And an entry which has been erroneously allowed, or which 
conflicts with previously acquired rights, is voidable, and upon proper 
showing may be set aside and annulled (Wolf v. Struble, 1 L. D., 457). 
In my opinion Turner has made such a showing as to justify the setting 
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aside and annulment of Bumgardner’s entry; and [ affirm your office 
decision holding the same for cancellation. 

Rule 66 of Practice provides that in case of every rejected application | 
to file upon or enter any of the public lands, the register and receiver 
shall “ promptly advise the party in interest of their action, and of his 
right of appeal. Bnt in the case at bar the local officers, when they 
rejected Turner’s application to enter, neglected to notify him of his 
right to appeal.” He was thus left in ignorance of the proper course 
to pursue for the protection of his rights. Therefore in my opinion he 
ought not to be considered to have lost his right of appeal because of 
his failure to do so within the time prescribed by the rales of your office. 

For the reasons herein given, aud in view of the good faith manifested 
by Turner in fulfilling the requirements of the law as regards residence, | 
improvement, and cultivation, [ affirm your decision awarding him the 
tract in controversy. You will direct the local officers to accept his 
application. 


 eauEnmnnaemeeetast 


RAILROAD GRANT—JOINT RESOLUTION OF JUNE 28, 1870. 
SoOuUTOERN Pac. R. R. Co. v. DOOLEY. 


A settlement, within the limits of the indemnity withdrawal for the benefit of this ° 
company, made prior to the passage of the joint resolution of June 28, 1870, is 
fully protected thereby. 


Acting Secretary Muldrow to Commissioner Sparks, Tintin 20, 1887. 


I have considered the case of the Southern Pacific Railroad Com- 
pany v. Obed D. Dooley, as presented by the appeal of the former from 
the decision of your office, dated July 29,1885, allowing Dooley to make 
homestead entry No. 2655 of the SW. 40f the NE. 4, the SE.f of the NW. 4, 
the NW. 4 of the SE.4and the NE. 4o0f the SW.4 of Sec. 25, T.255., R. 
29 E., upon which final certificate No. 1695 faerie on August 26, 1885, 
atthe Visalia land district, in the State of California. 

The record shows that the land in controversy is within the thirty 

mile, or indemnity, limits of the grant by act of Congress approved 
July 27, 1866 (14 Stat., 292); that it was ordered to be withdrawn by 
your office letter, dated March 22, 1867, received at the local land office 
on May 21,1867. The township plat of survey was filed in the local 
land office on August 2, 1879. On October 29, 1879, said Dooley filed 
his pre-emption declaratory statement No. 6797 for said tracts, alleg- 
ing settlement on May 1, 1870. On October 30, 1879, Dooley trans- 
muted his filing to said liomestead entry, and on April 11, 1855, made 
final proof after due notice, the company appearing and contesting his 
right to enter said tracts. 

From the evidence submitted the register and receiver found that 
Dooley was duly qualified to make homestead entry, that, as he settled 
upon said land prior to May 1, 1870, and had complied with all of the 


DECISIONS RELATING TO THE PUBLIC LANDS. 381 


requirements of the homestead laws, his final proof must be accepted 
and the claim of the company must be rejected. 
_ The company appealed, and your office, on July 9, 1885, affirmed the 
decision of the local land office, upon the authority of departmental de- 
cisions in the eases of Langan v. said company (10 C. L. O., 300), and 
said company v. Wiggs, decided November 27, 1883 (43 L. & R., 146), 

The local land office based its decision upon the case of Tome et al. v. 
said company, decided by this Department on August 2, 1878 (5 C. L, 
U. 85), in which it was held that the lands upon which the grant to said 
company would operate were not identified until the date of the passage 
of the joint resolution of June 28, 1870, authorizing the company to con- 
stract its road upon the line designated on the map filed in the Interior 
Department January 3, 1867, and that the rights of aJl parties who were 
actual settlers June 28, 1570, were saved. | 

It is insisted by the coinpany thai said decision is erroneons, and if 
correct should have no application to settlements within the indemnity 
limits, and that Dooley could acquire uo settlement rights ou land with- 
drawn for the benefit of the company. The contention of the company 
cannot be maintained. The effect of said joint resolution upon the 
rights of settlers withiu the limits of said grant was very carefully con- ~ 
sidered by my predecessor, Secretary Schurz, in the Tome case (supra), 
in which he states that “the grant is to be adjusted in the same man-— 
- ner as though the filing of the map in this Department on January 3, 
1867, was an act authorized by law, except that the rights of persons 
who were actual settlers on the 28th of June, 1870, are to be protected.” 
This ruling, based upon the opinion of the Attorney-General (16 Op., 
$0), has been uniformly followed by this Department. . 

In the case of said company v. Rahal] (3 L. D., 341), Acting Secretary 
Joslyn, on January 17, 1885, approved of the Tome decision (supra), and 
said “ the ruling in the Tome case has been uniformly followed by this 
Department, and I see no good reason for changing it in the present 
ease.” | 

It must be remembered that the land in controversy is within the in- 
demnity limits of said grant; that the right of the company attaches 
to the odd numbered sections, within said limits, by selection; that no 
selection of said tract has been made by the company, and it would be: 
a strained construction to hoid that Congress intended to relieve actual 
settlers upon lands within the granted limits, and deprive theta of their 
equitable rights, if their settlements were within the indemnity limits, 
And this Department held in the case of said company v. McCarthy, 
| (9 C. L. O., 176,) that said joint resolution saved the rights of settlers 
upon lands within the indemnity limits of the withdrawal for the benefit 
of said grant. See also Fox v. Southern Pacific R. R.Co. (2 L. D., 
558.) | 
Again, if there is any doubt as to the construction of said resolution, 
it must be resolved in favor of the government and against the com- 
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pany. To hold that a settler who has made valuable improvements on 


the public land and entered the same under the homestead law in ae- 
cordance with the uniform construction of the law for many years by 
this Department, must be deprived of his home by a changed construc 
tion of the law, is not consistent with any principle of law or equity. | 

It is unnecessary to consider the question whether the Department 
had any authority to order a withdrawal of lands within the indemnity 
limits. It Is sufficient for the case at bar to bold that since Dooley was 
an actual settler prior to and at the date of the passage of said joint res- 
olution his rights were saved thereby, aud having shown full compli- 
ance with the requirements of the homestead law, his said entry should 
be passed to patent. 

The decision appealed from is accordingly affirmed. 


SCRIP LOCATION; RES JUDICATA. 
THOMAS B. VALENTINE ET AL. 


By the former action of the Department, the right to locate Valentine Serip on this 
land is now res judicata and will not be farther considered. 


Secretary Lamar to Commissioner Sparks, J anuary 24, 1887. 


I transmit herewith the application of Thomas B. Valentine, of San 
Francisco, California, and David W. Kean, of Chicago, Illinois, for a re- 
consideration of the departmental decision, rendered by my predecessor, 
Mr. Secretary Schurz, February 28, 1879 (6C. L. O., 22), denying the al- 
leged right of said parties to locate Valentine scrip on certain Jands lying 
on the Lake front in the City of Chicago. The decision referred to rest- 
ed substantially upon the conclusions that the disposition of this land 
through the action of the War Department in 1839 was final, and not 
to be inquired into by this Department; and that in any event the 
lands applied for were not subject to appropriation with Valentine 
scrip. 

It is now alleged as grounds for opening said decision and the re-ar. 
gument of the whole ease, (1) that Secretary Schurz was entirely mis- 
taken in the facts upon which he based his decision. (2) That the de- 
cision of Secretary Schurz, in holding that this laud had been dedicated 
to the City of Chicago and was therefore unoccupied public land, was 
in direct' violation of the Jaw, in that it was an attempt to divest the 
United States of its title to these lands by an executive decision, and 
thereby usurped the power of Congress to dispose of the public property. 
(3) That a dedication, if lawfully made, ouly conveys an easement and 
not the fee, hence thoagh the City of Chicago may have the use of the 
land the title thereto yet remains in the government. 

This motion conld not be entertained, as now presented, even if the 
reasons urged for such action were in themselves found sufficient, for” 


so far as disclosed by the papers accompiunying the motiou, no notice — 


of its pendency has been served, or attempted to be served, on the ad- 
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verse party of record. The case when before the Department formerly 
came up on the appeal of the City of Chicago from a decision of your 
office allowing the scrip location, and it is the judgment the Department 
then rendered, on such appeal, that the motion seeks to re-open. Ap- 
plicatious for reconsideration are only entertained after due notice to 
the opposite party. Rule 76 of Practice. 

Again, no reason is given for the delay in applying for a rehearing. 
Motious for review, except in case of newly discovered evidence, must 
be filed within thirty days after receiving notice of thedecision. (Rule 
76.) There is herein no pretense that the facts in the case were not all 
fairly before the Department when the decision complained of was ren- 
dered. | 

The determination of the case by my predecessor’s decision that be- 
came final also precludes further action in the matter. The rulein such 
cases being that a decision by the head of a Department, with certain 
exceptions, is binding upon his successor, and there is nothing in this 
case to make it an exception to the general rule. 

It is proper to say that since the rendition of the decision now under 
consideration, it has been followed without exception, so far as T am 
aware, in all cases of application to locate this serip within the cor- 
porate limits of a city or townsite. Townsite of Seattle v. Valentine et 
al. (60. L.O., 1385). In the case of Merrifield v. Illinois Central Rail- 
road Company (9 ©. L. O., 219), which involved the location of Porter- 
field scrip on this same tract, my predecessor, Mr. Secretary Teller, fol- 
lowed the rnling now in question, and held that the land was not subject 
to such appropriation. Again, on the application of John Tarson, to 
locate Valentine scrip on this tract, the Department adhered to its 
former rulings, and rejected the application (2 L. D., 333). 

It is therefore apparent that, aside from any objection as to the want 
of formality attendant upon the present petition, the qnestion raised 
thereby is no longer a proper subject for adjudication by the Depart- 
ment, as the status of this land, under this and other cases, Is now res 
judicata. For the reasons assigned, the motion is denied. 
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PUBLIC LAND STRIP—RAILROAD RIGHT OF WAY. 
CHICAGO, KANSAS & WESTERN KH. R. Co. 


The lands embraced within the ‘“‘public land strip” are subject to the operation of 
the act of March 3, 1875, granting the right of way to railroads through the pub- 
lic lands, | 

Said act does not require a railroad company, duly organized under the laws of a 
State, to file proof of such organization uuder the laws of every State and Terri- 
tory through which the road may pass. 

But as said land has never been attached to any land district the provisions of the 
act requiring a profile of the road to be filed in the local office cannot be com- 
plied with, aud a map therefore, uf a line located through said lands could not 
be approved. . 


. 


Acting Secretary Muldrow to Messrs. Britton & Gray, January 19, 1887. 


Your communication of the 5th instant, asking to be advised whether 
the status of the Public Land strip is such that maps of a located 
line through the same can be approved under the general right of | 
way provided for by the act of March 3, 1875 (18 Stat., 482), was re. 
ferred to the Commissioner of the General Land Office, who has made 
report thereon, copy of which I herewith enclose.’ The inquiry is made 
in the interest of the Chicago, Kansas & Western Railroad Company, 
a corporation organized and existing under the laws of Kansas. 

I am of the opinion that the lands embraced in the territory known 
as the “Public Land strip” are public lands of the United States, and 
are subject to the operation of the act of March 3, 1875, granting the 
right of way to railroads through the public lands of the United States 
I am also of the opinion that the act of March 3, 1875, grants the right 
of way through the public lands to any railroad company, organized by 
the Congress of the United States or any State or Territory, except the 
District of Columbia, and that a company organized under the laws of 
any State is not required to file proof of organization under the laws of 
every State and Territory through which it may pass to secure the right 
of way granted by that act. 

But the fourth section of said act provides, “ that any railroad com- 
pany desiring to secure the benefits of this act shall within twelve months 
after the location of any section of twenty miles of its road, if the same 
be upon surveyed lands, and if upon uusurveyed lands within twelve 
months after the survey thereof by the United States, file with the reg- 
ister of the land office for the district where such land is located a pro- 
- file of its road; and upon approval thereof by the Secretary of the In- 
terior, the same shall be noted upon the plats of said office, and there- 
after all such lands over which such right of way shall pass shall be dis- 
posed of subject to such right of way.” 

As the “ Public Land strip” has never been attached to any State or 
Territory, or to any land district giving it jurisdiction over said lands, 
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the provisions of the act could not be complied with, and for this reason 
I think the status of the land is such that a map of located line through 
the same cannot be approved. 


PRACTICE—CONTEST—MORTGAGEE. 
 HEGRANES 7. LONDEN. 


A new hearing will not be accorded the mortgagze of an entry, canceled on contest, 
unless it is clearly shown that the former proceedings were irregular or that the 
evidence then submitted was false and unreliable. 


Acting Secretary Muldrow to Conmissioner Sparks, January 29, 1887. 


By letter of February 6, 1883, your office ordered a hearing upon the 
application of Carl Hegranes to contest the homestead entry No. 1740, 
February 18, 1881,—cash entry No. 4000, June 15, 1882,—of Haaken 
‘Londen, embracing the NW.4 of Sec. 24, T. 157 N., R. 53 W., Grand 
Forks, Dakota Territory, the charge being that Londen had never re- 
sided upon his homestead entry prior to making final proof. 

Pursuant to said order, after due notice, hearing was set for July 20, 
1883, at which date the entryman failed to appear, but sent a telegram 
that he was sick and unable to attend the trial on that day. It being 
made to appear, however, that said telegram was false, and that claim- 
ant instead of being sick was simply intoxicated, the register and re- 
ceiver refused a continuance and contestant submitted his testimony. 
A continuance until August 2 was then ordered upon application of 
contestant, and the entryman duly notified thereof. Upon said ad- 
journed day, contestant again appeared, but claimant again failed to 
appear, whereupon the register and receiver considered the testimony 
already submitted, found therefrom that said entry was fraudulent, 
and therefore recommended its cancellation. From this decision 
(date not given) no appeal was filed, but the case still remained at the 
— local office. 

Some time in September following, Londen died intestate, leaving no 
known heirs, and on January 28, 1884, upon the application of George 
W. Gilbert, administrator of his estate, the local office ordered a further 
hearing in the case, without thinking it necessary to notify contestant 
of such action, and heariug was appointed for March 11,1884. On said 
date contestant moved that the administrator be required to show that 
he was entitied to a rehearing as no notice of the application therefor 
had been given him. This motion the local office denied, and thereupon 
both parties submitted testimony. Upon consideration of this latter 
testimony the loeal officers by decision of June 20, 1884, found, that 
claimant had never resided on the land as required by the homestead 
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law, but that inasmuch as the contestant desired to drop the case, they 
recommended that the contest be dismissed, “as more injustice is likely 
to result to the estate of the entryman by the cancellation than benefit 
to the government by such action.” 

No appeal from this decision was taken, and the wiole case was then 
transmitted to your office, which by accion. dated April 28, 18835, 
agreed with the local officers in that the ecidence showed a total failure 
on the part of the entryman to comply with the homestead law in the 
matter of residence upon his claim, but disapproved of their recom- 
mendation that the contest should be dismissed, and accordirigly held 
the entry in question for cancellation. From this decision an appeal 
was brought here, and the case has been given a careful examination. 

Since the decision appealed from was rendered, to wit, July 15, 1885, 
there was filed in the local office the petition of one E. 5. Winslow, 
representing himself to be a bona fide inortgagee for value, of said tract, 
without notice of any defect in Londen’s title. In this petition Wins- 
low alleges that he had no notice of the foregoing proceedings at the 
time they were had, and asks, inasmuch as lie has foreclosed lis mort- . 
gage and is now the only party in interest, that another hearing be or- 
dered at which he may be permitted to establish the good faith of the 
entryman and his compliance with the homestead law, | 

Waiving whatever irregularities may exist in the proceedings already 
had, it is clear from the evidence submitted at both hearings that the 
oharaes in the affidavit of contest have been sustained. It is shown 
beyond all question or doubt that the entryman never resided upon the > 
jand embraced in his claim prior to making final proof, or at any other 
time, and your office correctly decided thereon. The contestant has 
withdrawn from the case; but that does not abate the contest already 
pending and prosecuted nearly to final judgment. Taylor v. Huffman 
(5 L. D., 40). | 

AS feoatde the application of Winslow to have another hearing i in this 
ease, it is sufficient to say that it must be denied. There have been 
two hearings in the case already, one of which was had after due notice 
to the entryman, and the other upon the application of the administra- 
tor of his estate, and the evidence submitted at both hearings shows 
clearly that said entryman never complied with the law. The mort- 
gagee is simply aclaimant under the entryman, and before he is entitled _ 
to be heard in the premises, he must make it appear by something 
more potent than his own ancorroborated and unsworn statement that: 
said hearings were irregular in some respect, or that the evidence then 
adduced is false and untrustworthy. This he has not done. 

The decision appealed from is affirmed. 
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PRACTICH—REVIEW; SPECULATIVE CONTEST. 
NEILSON v. SHAW (ON REVIEW). 


If the evidence is such that fair minds may reasonably differ as to the conclusion to 
be drawn therefrom, areview of the former decision will not be granted on the 
ground that itis not supported by the evidence. 


Acting Secretary Muldrow to Commissioner Sparks, January 29, 1887. 


Simeon 8S. Neilson, by his attorney, has filed a motion for review and _ 

revocation of departmental decision, dated October 9th last (5 L. D. 
358), in the case of said Neilson v. Flora E. Shaw, involving the NW.4 
of Sec. 12, T. 111 N., R. 61 W., Huron, Dakota Territory. 
Said decision affirmed that of your office, dated February 11, 1885, 
and awarded the tract specified to Mrs. Shaw under her right as a pre- 
ferred contestant, the question at issue being as to which of the parties 
herein should be considered as the first bona fide legal contestant. 

The departmental decision herein complained of found the facts sub- 
stantially as your office had done and likewise came to the same conelu- 
sion in the matter of the preference right of contest; citing as author- 
ity for suek ruling instructions to land officers at Grand Forks, Dakota 
(9 C. L. O., 186), Delaney v. Bowers (1 L. D., 189), O'Kane’ +r. Woody 
(2 id., 64), instrnetions to Huron office, September 22, 1583 (3 id., 120), 
Brown v. Brown and Moses v. Brown (2 id., 259) Thorpe, eé al. v. Me Will- 
iams (3 id., 341), Melcher v. Clark (4 id., 504), Dayton v. Hause (id,, 
268), and Geer v. Farrington (id., 410); and commenting upon and ex- 
plaining the cases of Johnson v. Bishop et al. (2 L. D., 67), and Austin 
v. Norin (4 L. D., 461). From all which it is apparent-that the sole 
question in the case is as to the legality and validity of Neilson’s con- 
test; for if said contest, being the first in point of time, was valid and 
legal, then as a matter of law he should have the preference right of 
eutry after cancellation of the entry attacked under the act of May 14, 
1880 (21 Stat., 140). The decision complained of found it to beinvalid, 
illegal, and fraudulent, in that it was not initiated and prosecuted in 
good faith, but for speculative purposes. 

The motion herein sets up sixteen “ reasons” why said decision should 
be revoked: The first, second, fifth, sixth, seventh, twelfth and six- 
teenth spécifications of error relate to questions of evidence and good 
faith in the parties herein and attack the findings on those matters in 
the decision complained of; tha third, fourth and fifteenth specifications 
relate to questious of law, and insist that said decision is in violation of 
the second section of the act of May 14, 1880, and the settled rules of 
the land department; and the eighth, ninth, tenth, eleventh, thirteenth 
and: fourteenth specifications relate to the rulings and decisions cited as 
authority fur the conclusion reached in said decision, and insist that 
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some of said cited decisions and ruling’s are irrelevant and have no ap- 
plication to the case under consideration, and that others are misapplied. 

Ihave given the evidence a careful re-examination. Much of it isirrel- 
evant and has no bearing upon the question at issue. Much of it is also 
conflicting, and some of it irreconcilable. But I think it evident that 
at the time Mrs. Shaw initiated her contest, Neilson had at least three 
contests pending in his own name, including the one under considera- 
tion, and at least two more in the name of one Pickering in which he 
was interested somewhat, agaiust separate tracts of land. I think it 
quite evident also that he desired to enter one of the tracts thus con-— 
tested when the entry covering it should be canceled. He testifies that 
he from the first intended to enter the tract in question, and that he de- 
sired tosell the withdrawals of the other contests or his preference right, 
in case he procured the cancellation of the original entries ; that his pur- 
pose always was to enter the tract in question except for a brief time, 
after Mrs. Shaw had moved upon the claim, when he consented to with- 
draw his coutest for a consideration, but as she was unwilling to pay 
such consideration, he then went on with bis contest and furnished the 
evidence to procure the cancellation of the origina] entry. There is, 
however, eviclence to the effect that Neilson was willing to sell the with- 
drawal of any one of his contests, and that he offered Lyman his choice 
of any one of five contests, including the one under consideration. Thus 
leaving it to be inferred that he would sell those for which he could 
realize the most money and keep for himself one claim, which one he- 
was not particular. While, as already stated, the evidence upon this 
question is somewhat conflicting, lam not able to conclude from a re- 
examination of it, that the former finding was absolutely and uncon- 
scionably wrong. Granting that the evidence is such that fair minds 
may reasouably differ as to the conclusion to be drawn from it, yet for 
this reason, if for no other, I am of opinion the former finding as to the 
facts should be adhered to. 

It thus appears that the withdrawal of this Neilson contest was 
offered by him for sale prior to the time your office ordered a hearing 
upon the original contest, but that it was never sold, nor even offered 
for sale subsequené to said last-named date, is unquestioned. On the con- 
| trary, as abundantly appears from the evidence, when your office, on 
July 15, 1882, directed a hearing upon Neilson’s application to contest, 
and at all times thereafter he continued to prosecute said contest as 
rapidly as circumstances would permit, moved upon the laud in the 
early part of the year 1883, and has continued to reside there ever since, 
his improvements at date of last hearing (August 11, 1884,) being val- 
ued at from $600 to $1,000. It must be borne in mind, however, that 
Mrs. Shaw has been living upon the land ever since June, 1882. But 
inasmuch as each party here appears as a contestant, each must be re- 
stricted to rights obtained by the contest. Consequently, the questions 
of priority of settlement, residence, and improvements do not properly 
enter into a consideration of this case. 
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Recurrivg now to the only real question in the ease, viz: the charac- 
ter of Neilson’s contest, it is fonnd he had upon several occasions, prior 
to the date when his application to contest was allowed by your office, 
offered the relinquishment of it for sale. This fact renders it what was 
considered in the former decision to be frandulent and speculative; and 
in this conclusion I am unable to find error of law. It is true, as sug- 
gested by counsel for Neilson, that there is nothing in the statute itself 
to prevent an individual from contesting as many homestead and cash 
entries as he may choose to do. Likewise it has been often ruled that 
the qualifications of a contestant do not enter into the consideration of 
a contest against a homestead or cash entry. But it must also be re- 
membered that a contest initiated for the purpose of speculation and 
actually offered for sale is not a contest in good faith, and is therefore 
invalid. Being invalid, no rights are acquired by virtue of it. 

This disposes of the only real question in the case, adversely to Neil- 
son. This contest having been declared to be of no avail, that of Mrs 
Shaw is allowed to take effect. Having also furnished evidence suffi- 
cient to warrant the cancellation of the entry attacked, she should upon 
paying the land office fees be allowed to enter the land in controversy. 
The question of improvement, ete., does not enter into a consideration 
of this case. 

It is thus made apparent that there was neither error of fact nor of 
law in the former decision; and this view of the case'renders it unneces- 
. Sary to discuss the authorities cited in said decision. For, if the con- 
clusion therein was correct, it is a matter of little or no consequence 
whether the authorities cited support it or not. 

For the foregoing reasons, the motion for review and revocation will 
not be granted, and the former decision is adhered to. 


TIMBER TRESPASS.—HOMESTEAD ENTRY. 
JOHN T. WOOTEN. 


Boxing pine trees on the pnblic lands for the pnrpose of seenring turpentine is an in- 
dictable offense under section 2461 R. S. 

Such nse and disposition of timber, growing on land covered by a homestead entry, 
cannot be regarded as the “ cultivation” required by the homestead law. 


Secretary Lamar to the Attorney-General, January 31, 1887. 


Herewith I transmit the papers in a case of timber trespass for tur- 
pentine purposes alleged against Joho T. Wooten, of New Branford, 
Florida, comprising a copy of a letter from the Commissioner of the 
General Land Office dated the 21st instant, report of special agent Con- 
ner of June 22nd, 1886 with accompanying affidavits, letter of agent 

Conner of June 14th, 1886, letter of late agent Coffinan of April 21st 1885, 
with certain affidavits, and letter of agent Griffin of June 4th 1885. 
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From these papers it appears that from January 1885 to June 22nd 
1886, the date of agent Conner’s report, Wooten caused about 26,400 
pine trees to be boxed on the lands described, located in townships 6 
and 7 south, range 14 east, Florida, gathered therefrom 770 barrels of 
crude gum which he hauled to his distillery near by and there manu- 
factured into 6,160 gallons of turpentine and 770 barrels of aes sell- 
ing the same in Savannah, Ga. 

The value of the turpentine is given as 25 cents per gallon, and the 
resin $1 per barrel. 

Of the lands on which the trees were boxed 160 acres were vacant at 
the date of the trespass, and 880 acres were covered by homestead en- 
tries. It appears that certain of these entrymen came from North Caro- 
lina to work for Wooten, who furnished them with money to pay the 
entry fees. 

The gum which vame from the trees on these homestead entries was 
received by Wooten on the following terms: He to pay the entrymen one- 
third of a cent per season for the products of each box, boxing, and chip-. 
ping the trees and gathering the gum ; or $2.50 per barrel for the gum at 
the trees, they to box and chip the trees and do the dipping. In either 
-case he received the gum at the trees and hauled it to the distillery. In 
answer to the question, ‘-Was the trespass willful?” Agent Conner 
says, ‘John F. Wooten knew the eharacter and status of the lands he 
was boxing and buying gum from.” Part of the trees on the home- 
stead entries were boxed by Wooten or by men in his employ, and part of 
them by the homesteaders, under the contract Wooten made with them | 
to receive the crude gum. Ali the entries involved have either been 
held for cancellation, or hearings have been ordered therein. Wooten 
is represented as financially responsible, and the agent who investigated 
- the case recommends *‘ a thorough enforcement of the law against him.” 

I concur in the view of the Commissioner that the boxing of trees for 
turpentine purposes, and the working of a turpentine orchard on a 
homestead entry is not such a “ cultivation” of the land as is contem- 
plated by the second section of the act of 1862. The cultivation con- 
templated by that act was undoubtedly the preparation and use of the 
soil for agricultural purposes, whereby the land would be reclaimed 
trom its wild state and be made productive. Said act gives the home- 
steader a right to oceupy the land entered for the purposes of a resi- 
dence, cultivation and improvement, with a-view to making it his per- 
manent home, but it invests him with no right of spoliation, nor does it 
confer any privilege to use the land for any purposes inconsistent with 
its use for farming pursuits. 

Where homestead entries are covered with timber it is held by this 
Department that the entrymen have no right to remove the timber from 
the land faster than is necessary in order to clear it and prepare it for 
cultivation. To that extent the timber may be appropriated by theen- . 
tryman, but no further, until he has made proof of compliance with the 
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requirements of the homestead law, and has received his receipt for the 
payment of the land office fees. 

Such view of, and practice under, the law would certainly forbid the 
boxing of trees on homestead entries for turpentine purposes, and the 
working of turpentine orchards thereon. This Department holds that 
the boxing of trees on the public lands for turpentine purposes is an 
offense indictable under section 2461 Revised Statutes of the United 
States, and in this view is sustained by the ruling of Judge Hill, dis- 
trict judge for the Southern District of Mississippi, in the case of G. 
S. Leatherberry, (27 Fed. Rep., No. 8, p. 606). Asstated by Judge Hill, 
the object and purpose of this section is to protect the public timber. 
The result of boxing pine trees for turpentine purposes is to destroy 
the timber as effectually as though it were severed from the stump, the 
only difference being that the boxing process is slower. To hold that | 
thus boxing the trees is not an offense under this section would be go- 
ing a great way toward defeating the purpose had in view in its enact- 
ment. Destroying the trees by boxing is equivalent to cutting them — 
down at once; and using the crude gum for the manufacture of turpen- 
tine and resin is employing the timber for a purpose other than for the 
use of the Navy of the United States. 

I cannot see that the method adopted by Wooten to secure the crude 
gum from the trees upon these homesteads relieved him in any sense of 
the responsibility attaching to the boxing of the trees ov the use of. 
their product. Where he did not box the trees himself or hire some one 
else to do it for him, he procured it to be done by the entrymen by rea- 
son of the agreement made with them; and in either case, whether the 
gum came from the trees boxed by the homesteader or himself, he en- 
tered upon the lands to gather the product of the boxing. 

Special attention is directed to the letter of Agent Griffin of June 
4th, 1885, which seems to show very clearly that the result of boxing 
pine trees for turpeutine is to destroy them as certainly as though they 
were cut down, “the only difference being that the boxed tree has a 
few years to linger while the turpentine gatherer dips its dying flow of 
sap.” 

In view of the facts set forth in this case [ am of opinion that Wooten 
is liable criminally for boxing or causing to be boxed the trees involved 
in the trespass, whether on the homesteatl entries or vacant public 
land, as well as civilly for the injury done by the boxing, and for the 
turpentine and resin manufactured from the gum. I have the honor, 
therefore, to request that you will cause the papers herewith to be re- 
ferred to the proper United States attorney, with directions to institute 
criminal suit against Wooten for his violation of law in connection with 
the boxing of the trees and the appropriation of the gum, and civil 
suit against him to recover the manufactured value of the turpentine 
and resin, and for the amount of the injury done to the trees by the 
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boxing, as recommended by the Commissioner, if an examination of the — 
facts in the case shall seem to warrant such action andit shall be deemed 
to be for the interest. of the public service. 


— 


PRACTICE—-CERTIORARI—APPEAL. 
MURDOCK v. HIGGASON. 


The application for certiorari herein, being in effect an appeal, is treated as such, 
haviug been filed within the proper time therefor, 


Acting Secretary Muldrow to Commissioner Sparks, January 31, 1887.. 


Oscar Higgason has filed in the Department an application for certi- 
orari in the above stated case, alleging error in the decision of the AS- 
sistant Commissioner of December 9, 1886. 

It appears from the application, iiich is verified by the record, that 
on July 8, 1886, you affirmed the decision of the local officers in favor 
of the legality of Higgason’s pre-emption settlement and filing, with 
the right to show cumpliance with the law as to residence and cultiva- 
tion. ; 7 

October 5, 1886, a motion was made by Murdock for a reconsideration 
of said decision upon ex parte testimony filed before you alleging fraud 
and illegality in Higgason’s settlement and filing. | 

November 1, 1886, Higgason filed a motion for a hearing in said case 
to enable him to introduee evidence to disprove the allegation in said 
‘motion for reconsideration, which was refused, and on December 9, 1886, 
the Assistant Commissioner reconsidered said decision of J uly g. and’ 
ordered the cancellation of Higgason’s filing. 

It appearing that the lim:tation as to appeal has not expired, and also 
that the petition termed an application for certiorari is in effect an ap- 
peal, [ think it may without impropriety be termed an appeal and so 
treated, if he so elect. 


HOMESTEAD—COMM OTA TION—-RESIDENCE. 
OscaR T. ROBERTS. 


The right acquired by the original entry is lost, if the entry made on commutation 
is canceled for the reason that a bona fide residence has not Veen established. 


een Secretary Muldrow to Commiss zoner Sparks, February 1, 1887. 


This record presents the appeal of Oscar T. Roberts from the decisions | 
of your office, dated June 22 and August 23, 1885, holding for cancella- 
tion his commutation cash entry No. 717 of the NW. 4 of Sec. 18, T. 
139 N., R. 81 W., made December 18, 1884, at the Bismarek land office, 
in Dakota Territory. With the final proof appears the explanatory 
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affidavit of the entryman showing that he was an unmarried man, and 
in limited financial circumstances; that on the 10th day of June, 1884, 
he established an actual residence on the land in a house, which he had 
previously erected thereon; that since that date he has maintained a 
- residence by goillg upon the land as often as once every two weeks, re- 
- maining sometimes over night, and at other times a day and a night, 
looking after his household goods and superintending his improvements 
thereon; that during this time he has been engaged in clerical work at 
Mandan in said Territory, about four and oue-half miles distant from | 
said land; that since making said entry and establishing his residence 
upon said land, as aforesaid, he has always claimed the same as his home 
to the exclusion of one elsewhere; that he has expended his wages in 
improving said land, and the improvements have been made thereon to 
the full extent of his means; that the house built upon said tract has 
a good, substantial frame, double-boarded, ceiled iuside and lined with 
building paper, and is a good, comfortable resilience, furnished with all 
necessary household furniture; that he has continued to reside on said 
tract all that was possible for him to do under the circumstances; that 
he has acted in perfect good faith, and is trying to secure said land for 
a home and not for the purpose of speculation. | 

Upon the proof offered the local land officers recived payment and 
issued cash certificate for said land. On June 22, 1885, your office sus- 
pended said cash entry, for the reason that the testimony concerning 
the entryman’s absences was indefinite, and the local land officers were 
directed to notify him “that a supplemental affidavit, duly corroborated, 
specifying the date and duration, as well as the canse of each absence, 
is required.” Thereupon, Roberts filed a supplemental affidavit as di- 
rected, repeated substantiaily his former statements, and also alleged 
that he had expended some four hundred dollars in improving said land; 
that having kept no memorandum, he was unable to state the exact 
dates or duration of his several absences from the land; that his em- 
ployment required him to spend the greater portion of his time away 
froin the land, but that he weut to the land at least once in two weeks. 
during the entire time prior to making proof and paymeut for the same; 
that he has no intention of abandoning said land and still eontinues to 
keep up his improvements thereon; and that if the proots already sub- 
mitted are not considered sufficient to sustain bis entry, then he must 
lose the land, as he is unable to do anything more. 

On August 22, 1885, s our office considered said supplemental affidavit, 
and held that the explanation contained therein was not sufficient to 
satisfy the requirements of your office, and that said cash entry must 
be held for cancellation for want of proof showing a “ bona fide residence” 
on said tract. Said decision further states “that the rights acquired 
by his homestead entry still remain intact, the object of this present 
action being only to insist that before obtaining title to the land, he 
shall establish an actual residence thereon.” 
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It is clear that if the entryman has never established “ bona fide resi- 
dence” on said tract and his evtry is for that reason canceled, then the 
homestead entry must also be canceled. Greenwood v. Peters (4 L. D., 
227). But the decision appealed from states that “it appears that he 
(Roberts) made his entry December 10, 1883, but established residence 
and broke ten acres,” thus conceding that the eutryman established his 
residence on the land. There is rio concealment by the entryman in his 
final proof and no evidence of bad faith on his part. Under the circuin- 
stances disclosed by therecord, the entryman should be allowed to make 
new proof, showing compliance with the law as to residence, cultiva- 
tion, etc., within a reasonable time. His cash entry will remain sus- 
pended, nntil such proof is furnished. | 

The decision appealed from is modified accordingly. 


HOMESTEAD AFFIDAVIT—VOIDABLE ENTRY. 
RoE v. SCHANG. 


A homestead entry in which the preliminary affidavit was not made before the clerk 
of the court in the county where the land is situated, but before the clerk of the 
court in an adjoining county, is voidable only, and the defect may be cured by 
proper supplemental affidavit. 

Permissiou to file such affidavit is accorded the defendant herein, as the suffi ciency 
of his original affidavit was not an issue in the contest and his good faith is ap- 
parent. 


Acting Secretary Muldrow to Commissioner Sparks, February 5, 1887. 


I have considered the application of Nelson C. Roe for a review of 
departmental decision, rendered November 13, 1886, in the case of Nel- 
son GC. Roe v. Quirin Schang, in which tlre decision of your office affirm- 
ing the action of the local land officers in dismissing Roe’s contést against 
Schang’s homestead entry No. 5727 of the 8. 4 of the NE. 4 of Sec. 8 
T.6N. Rh. 66 W., made June 14, 1884, at the Denver lend office, in the 
State of Colorado, was affirmed. | 

The record shows that Roe initiated a contest against said entry, 110- 
tice was issued charging abandonment, and testimony was taken be- 
fore the proper officer on February 19, 1885. Upon the evidence sub- 
mitted the register and receiver found that the claimant had acted in 
good faith; that the allegations of the contestant were not sustained, 
and that the contest should be dismissed. On appeal, your office, on 
May 26, 1885, affirmed the action of the local land officers and dismissed 
said contest. Thereupon, the contestant appealed to this Department 
and the decision of your office was affirmed. 

It does not appear that a single issue is raised in this motion that 
was not presented to the Department when said decision was rendered. 


DECISIONS RELATING TO THE PUBLIC LANDS. 395 


The applicant has appended to his motion certain letters alleged to — 
have been written by the defendant, but it does not appear that ROeY. re- 
late to the land in controversy. 

The affidavit of contest charged abandoument, change of residence 
for more than six months and failure to settle and cultivate as required 
by law, and the notice issued summoned the defendant to answer to 
the charge of abandonment. There was evidence submitted relative to 
said charges upon both sides, and sitice the testimony is conflicting and 
the decisions of the local land officers, your office, and the Department 
all sustain the good faith of the entryman, and hold that the contest- 
ant has failed to sustain the charges made against said entry, the de- 
cision, so faras relates to these issues, must remain unchanged. The 
motion, however, presents another serious question, which deserves 
- consideration. 

The third ground upon which said motion is based is as follows: “ It 
was error not to order the entry canceled, ou the ground that it was 
Sworn to before the clerk of the court in and for Larimer county, when 
in truth and in fact said Jand isin Weld county.” 

The affidavit shows that it was executed before the clerk of the dis- 
trict court for Larimer county, Colorado, and it appears that the land 
in controversy is in the county of Weld. 

Section 2294 of the Revised Statutes of the United States provides 
that, “In any vase in which the applicant for the benefit of the home- 
stead, and whose family or some member thereof is residing on the land 
which he desires to enter, and upon which a bona fide improvement and 
settlement have been made, is prevented by reason of distance, bodily 
infirmity, or other good cause, from personal attendance at the district 
land office, it may be lawful for him to make the affidavit required by 
law before the clerk of the court for the county in which the applicant 
Is an actual resident, and to transmit the same with the fee and com- 
missions to the register and receiver.” | 

In the case at bar, it is not claimed by Schang that any member of 
his family, other than himself, was residing on said Jand, heuce a strict 
compliance with said section nevessitates the making of the affidavit 
before the clerk of the court of the county where said land is situated. 

Said entry is not, however, to be considered void, but rather voidable, 
capable of being perfected by a supplemental affidavit made before the 
proper officer. The insufficiency of said affidavit was not put in issue in 
said contest, nor was it alleged in the appeals from the local land offi- 
cers or your office. This Department unquestionably has the power 
to cancel an entry for good cause shown on appeal, even when the cause 
is not alleged in the affidavit and notice of contest. Smith v. Brandes 
(2 L. D., 95); Condon v. Arnold (ibid., 96); Murphy v. Longley e¢ al. 
(4 L. D., 239). But it will be observed that such action is based upon 
the theory that in all contests the government is-a party in interest, and 
whenever the evidence shows that a party is seeking to acquire title to 
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the public land fraudulently, the entry will be canceled, even though 

fraud is not specifically charged by the contestant. Lee v. Johnson 
(116 U.S., 48). | 

Since it has been decided. by the local land officers, your office, and 
the Department, that the entryman has acted in good faith, and there 
is no sufficient reason shown for changing that rnling upon that point, 
there does not seem to be any valid objection to allowing Schang to 
make a supplemental affidavit before the proper officer curing the de- 
fect above indicated. You will therefore direct the local land officers to 
advise Mr. Schang that he will be allowed thirty days from receipt of 
notice hereof within which to file said supplemental affidavit. 

Said departmental decision is modified accordingly. 


Se 


RAILROAD GRANT SELECTION—FINAL PROOF. 


NYMAN v, St. PAUL M. AND M. Ry. Co. 


Selection of a tract within the granted limits will not confer title if the land was not 
granted; but while the selection remains of record entry of the land should not 
be allowed. | 

When final proof is offered for land covered by an adverse selection, the party mak- 
ing such selection is entitled to special citation. 


- Acting Seeretary Muldrow to Commissioner Sparks, February 7, 1887. 


I have considered the case of Charles Nyman v. the Saint Paul, Min- 
neapolis and Manitoba Railway Company, transmitted by your office 
letter, dated December 10, 1885, in accordance with departmental in- 
structions, dated November 23, 1885. | 

The record shows that said tract is within the granted limits of said 
company, and that your office, on February 5, 1885, rejected its claim 
to the NE. $ of See. 3, T.117 N., BR. 29 W., in the Benson land district, | 
State of Minnesota, for the reason that said tract was covered by home- 
stead entry No. 1111 at the date when the right of the State attached 
to the odd uumbered sections granted, to wit, on March 3, 1865. Ful- 
ler made said entry on November 18, 1864, which remained of record 
until May 1, 1872. On June 5, 1873, Nyman offered his pre-emption 
declaratory statement for the S. $ of said quarter section, alleging set- 
tlement thereon March 14, same year, and Peter Asp offered to file his 
pre-emption declaratory statement for the N. 4 of said quarter section, 
both of which were rejected by the local land officers because of conflict 
with the right of said company, and the parties duly appealed from 
said action. 

An inspection of the records of your office shows that on May 26, 1880, 
said company selected said NE. 4—which your office seems to have over- 
looked—and the selection was posted on August next ensuing. On 
November 15, 1883, Nyman made homestead entry No. 11,538 of the N. 
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4 and Asp made homestead entry No. 11,539 of the 8S. 4 of said 4 section, 
each filing an affidavit alleging that a mistake had been made in the 
description of the land embraced in his said declaratory statement and 
that he was actually residing upon the land which he sought to enter. 
On December 18, 1883, Nyman gave due notice of his intention to make 
final proof before the proper officers on January 31, 1854, and on the 
date last named he offered bis final proof, showing continuous residence 
on the land since November, 1873. The proof was accepted, and on 
March 15, 1884, final certificate No. 6135 was issued thereon. Your 
office held that since the railroad company had failed to appear at the 
time and place mentioned in the published notice for making tinal proof 
and contest Nyman’s right to make said entry, it thereby waived all 
right to appear afterwards and assert a claim to the land adverse to 
-him. Said decision is based upon the departmental decision in the case 
of the Atlantic and Pacific Railroad Company v. Andrew J. Forrester 
(1 L. D., 431). 

It is strenuously insisted by the company that said decision of your 
office is erroneous in holding that Fuller’s said entry excepted the land 
covered thereby from said grant, for the reason that the papers show 
that Fuller, at the time he made said entry, was in the military service 
of the United States, and it does not appear that his family or some 
member of his family was at the time residing on the land; and (2) that, 
as the record shows that said company had made a selection of said 
quarter section, which was posted upon the records of your cfiice, it was 
error to hold that the company waived any right by not appearing at 
the time and place mentioned in the published notice, for the reason 
that there was no special notice served upon the company to appear at 
that time and contest Nyman’s right to the land. 

The record shows several irregularities in the proceedings which 
should not have been allowed. If, however, it shall appear that said 
section was excepted from the grant to said company, these irregulari- 
ties are but errors without injury so far as its rights are concerned. 

The contention that Fuller’s entry, being intact at the date when the 
rights of the company attached, did not except the land covered thereby 
from the grant, cannot be maintained. It has been repeatedly ruled 
by this Department adversely to the claim of the company and may now 
be considered well settled. Hastings & Dakota Railway Company v. 
Graham (1 L. D., 380); St. Panl M. & M. Ry. Co. v. Forseth (3 L. D., 
446); same company v. Leech (ibid., 506); Northern Pacific R. R. Co. v. 
Urquhart (4 L. D., 421). | 

_ Again, the selection of said company should not have been allowed, 
on account of the pending appeals from the decision of the local land 
officers. St. Paul M. & M. Ry. Co. v. Paulsen (4 L. D., 232). 

The selection could give the company no right to land within its 
granted limits which had never been granted. When, however, said 
selection had been allowed and posted upon the records of your office, 


398 DECISIONS RELATING TO THE PUBLIC LANDS. 


the homestead entry should not have been allowed until the selection 
had been canceled. . | 

The Forrester case (supra) is not authority for the case at bar. Where 
there is a selection of a tract of land of record and a homesteader ap- 
plies to make proof for the same tract, the party making such selection 
should be specially cited to appear at the time and place where the final 
proof is to be offered. Since, however, in this case it appears that said 
tract was excepted from the grant for the benefit of said company, said 
selection should be canceled and the entry passed to patent. 

The decision appealed from is modified accordingly. 


ee 


TIMBER CULTURE CONTEST—NOTICE. 
RABUCK v. CASS. 


The heirs of a deceased entryman are entitled to notice in case of contest against the 
entry, aud the service of such notice must be affirmatively shown by the contest- 
ant. 


Acting Secretary Muldroiw to Commissioner Sparks, February 7, 1887. 


On January 6, 1882, William S. Rabuek initiated contest against the 
timber culture entry of Benjamin F. Cass for the SH. 4 of Sec. 6, T. 111 
N., R. 6 W., Huren, Dakota, alleging failure to comply with the law. 
Hearing was set for October 3d following, and on default of contestant 
the case was dismissed. Afterwards, by letter of April 7, 1884, on pe- 
tition of Rabuck your office re-iustated said contest. At the date of 
the re-instatement of the contest, claimant was dead, and accordingly 
Rabuck filed a supplemental affidavit, dated A sril 16, 1884, alleging 
that claimant and his heirs had failed to comply with the law. Notice 
issued, and service was had by “showing” the writ to the widow of 
claimant, and leaving a copy of the same at ber residence. | Testimony 
or the part of contestaut was taken, and the local officers recommended 
the cancellation of the entry. No appearance was made on behalf of the 
‘defense. Your office, by letter of April 9, 1885, reversed the action of 
the local officers and dismissed the contest. Rabuck appealed. 

It is clear that the service of notice was not properly made. _ 

Upon the death of the entryman, the law casts upon his heirs the 
burden of showing compliance with the law. As a consequence they 
are entitled to notice of a contest based on want of compliance with the 
law, and the service of such notice must be affirmatively shown by the 
contestant. The service is therefore set aside together with all subse- 
quent proceedings. It does not seem necessary however to dismiss the 
contest, aS the error can be cured by a lew service, in accordance with 
law and the rules of practice. 

Said dectsion ts accordingly modified. 


| 
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FINAL PROOF—POSTING NOTICE. 
SOUTHERN PacrFic R. R. Co. v. PATRICK BRADY. 


Posting notice in the office of the register, of intention to make final proof is an essen- 
tial, without which such proof cannot be accepted. 


Acting Secretary Muldrow to Commissioner Sparks, February 7, 1887. 


I have considered the case of the Southern Pacific Railroad Company 
v. Patrick Brady, as presented by the appeal of the company from the 
decision of your office, dated June 16, 1885, approving for patent Brady’s 
homestead entry No. 323, of the SE.4 of the NE. 4, and the NE. 4 of the 
SE. 4of Sec. 13, T. 26 S., R. 33 E., and Lot 3 of SW. 4 and NE. 4 of the 
SW. 4 of Sec. 18, T. 26 S., R. 34 E., M. D. M., made October 28, 1880, 
upon which final certificate No. 136 issned April 2, 1883, at the Bodie 
Jand office, California, and also rejecting the claim of said company to 
the tracts in the odd numbered section covered by said eutry. 

- The claim of said company was rejected, for the reason that although 

the land in question is within the indemnity limits of the withdrawal for 
the benefit of said company under its grant made by act of Congress ap- 
proved Jnly 27, 1866 (14 Stat., 292), which became effective on May 21, 
1867, yet the company bas made no selection of said tracts, and did not 
appear at the date and place mentioned in the published notice of Brady’s 
intention to make final proof, and contest his right to enter said tracts. 
It is insisted by the company that there is no evidence of the posting 
of the notice of intention to make final proof by Brady in the office of 
the register as required by law and the regulations of this Department, 
and that your office has no power to waive a plain requirement of law. 
But your office held that as the notice of intention was duly published, 
the presumption must be that the register has done his duty, and since 
it is ‘*now impossible to obtain a certificate to that effect, owing to a 
change of officers,” the filing of said certificate will be waived. 

It is quite clear that if said notice was not posted in the office of the 
register as required by law, then there was no legal notice given and — 
the company was not bound to appear at the time and place designated 
for making said final proof. It is not shown that the former register is 
dead, or that his certiticate cannot be procured. The entryman should 
be called upon to furnish the proper certificate of the register, or fur- 
nish satisfactory evidence that the said notice was duly posted, and in 
case he fails to do so, be should be required to make new proof as re- 
quired by law. | | 

The decision appealed from is modified accordingly. 
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ATTORNEYS—RECORDS OF THE LAND DEPARTMENT. 
W. H. LAMAR. 


An attorney in good standing before the Land Department, prior to filiug his appear- 
ance in a case, but preliminary thereto, is entitled to inspect the record and all 
papers upon which action has beeu taken affecting the rights of the parties. 


Acting Secretary Muldrow to Commissioner Sparks, February 8, 1887. 


On November 5, 1886, W. H. Lamar, esq., filed in this Department 
his petition, supported by affidavit, in which he avers that he is an at- 
torney practicing before the courts of this District and the Executive 
Departments; that on or about the fourth day of November, 1856, he 
received from W. W. Leek, of Plum Creek, Dawson County, Nebraska, 
a letter requesting him to examine the record in the matter of the home- — 
stead entry of George Tull, number 16572, Grand Island, Nebraska, and 
to fix the fee for which he would take charge of and prosecute his case; 
that on said 4th day of November, 1886, he made personal application to 
you for permission to examine said record, for the purpose of determin- 
ing whether he would accept a retainer in said case, and if so the 
amount he would charge; that permission was refused, on the ground 
that it would be contrary to the rules of the General Land Office to 
allow him to examine said record. Mr. Lamar alleges that said action 
of your office was erroneous, because, 

First: ‘‘ That there is no rule of the General Land Office prohibiting 

such examination of records.” 
— Second: “That it is incompetent for the Commissioner to make a 
rule which would prohibit such examination.” 

Third: “ That it is the imperative duty of the Commissioner to allow 
such examination of records for the purpose stated in this case.” 

On November 6th last, said petition was referred to your office by this 
Department “ for early report,” and on January 13, 1887, this Depart- 
ment received the report of your office upon said petition, which is dated 
December 4, 1886. 

By your office letter, dated October 25, 1886, Mr. Lamar was advised 
that if he desired to appear for suid entryman he would have to file the 
entryman’s written authority for such appearance, citing as authority for 
said ruling thecircular approved July 31, 1885 (4 L. D., 503) and the case of 
Mclaotyre (4 L. D., 527). Said circularand decision were considered by this 
Department on January 6, 1887, in thecase of F. M. Heaton (3 L. D., 340), 
referred to in your said report, and it was held that said circular was not 
intended to and did not apply to attorneys practicing before your office 
and this Department; that the Department, on February 1, 1886 (5 L. 
D. 337) prescribed theconditions upon which attorneys-at-law and those — 
not attorneys-at-law may be admitted to practice before this Department, 
which regulations require “ them to furuish satisfactory evidence that 
they are of good moral character and in good repute, aud possess the 
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mecessary qualifications to enable them to render claimants valuable 
service, and otherwise competent to advise and assist them in the 
presentation of their claims.” It was shown in said decision that the 
Supreme Courtof the United States from Chief Justice Marshallto Chief 
Justice Waite had invariably held “ that the appearance of an attorney 
for a party is always deemed sufficient for the opposite party and for 
the court, unless there are circumstances indicating fraud or collusion,”’ 
citing Osborne v. United States Bank (9 Wheaton, 740), and Hill »v. 
Mendenhall (21 Wall., 454). 

The rules of practice adopted by this Department, in so far as practi- 
cable, are framed in accordance with the rules of practice usually es- 
tablished in courts of justice, and it is not apparent why attorneys in 
good standing practicing before this Department should not be held to 
the same accountability and be accorded the sane privileges as if prac- 
‘ ticing in the courts of the country. 

It is suggested in the report of your office that Mr. Lamar “ over- 
looked Department circular of January 11, 1886 (4 L. D., 336), amend- 
ing Rule 108 of Practice,” and you hold that said circular specifies more 
distinctly the persons allowed to examine “the records of the case,” 
and also emphasizes the discretionary power of the Commissioner. 

Rule 108 of Practice, prior to amendment, provided that, ‘In the ex- 
amination of any vase, whether contested or ex parte and for the prep- 
aration of arguments, the attorneys employed, when in good standing 
in the Department, will be allowed full opportunity to consult the rec- 
ord of the case and to examine the abstracts, plates, field-notes, and 
tract-books, and correspondence of the General Land Office or of the 
Department relative thereto, and to make verbal inquiries of the vari- 
ous chiefs of divisions at their respective desks in respect to the papers 
or status of said case; but such personal inquiries will be made of no 
other clerk in the division except in the presence or with the consent of 
the head thereof, and will be restricted to the hours between 11 a. m. 
and 2 p. m. . 

Said rule was amended on January 11, 1886, as follows: | 

‘In the examination of any case, whether contested or ex parte, the 
attorneys employed in said case, when in good standing in the Depart- 
ment, for the preparation of arguments, will be allowed full opportunity 
to consult the records of the case, the abstracts, field notes, and tract 
books, and the correspondence of the General Land Office or of the De- 
partment not deemed privileged and confidential ; and whenever, in the 
judgment of the Commissioner, it would not jeopardize any public or 
official interest, may make verbal inquiries of chiefs of divisions at their 
respective desks in respect to the papers or status of said case; but such 
inguiries will not be made of said chiefs or other clerks of division ex- 
cept upon consent of the Commissioner, Assistant Commissioner, or Chief 
Olerk, and will be restricted to hours between 11 a. m. and 2 p. m.” 
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On May 24, 1884, this Department issued the following order: 

“ Frequent requests are made for permission to examine the records 
and correspondence inthis Department, and its several branches by per- 
sons not connected therewith. Allits records cre public and should be 
accessible for examination to any reputable citizen for a legitimate ob- 
ject. This should not apply to private claims, caveats, nor pending 
applications for letters patent. They should not, however, be epened to 
examination for idle, curious, or malicious ends. It is therefore— 

* Ordered, That any public record or account in this Department shall 
be subject to inspection by any reputable person, provided the specific 
record, subject, or account shall be set forth by such person and the 
reason given for the desired inspection. 

‘¢ Subordinate officers of the Department, in determining their action 
under this order, will exercise their own judgment as to whether any 
public or official interests in each case would be jeopardized by any such 
inspection, and, if in doubt, submit the matter for the action of higher 
authority, together with the reasons for refusal, if any exist. | 

‘Tt is the desire of the Secretary not to be embarrassed with the de- 
ciding of such cases, unless grave objections arise in the minds of sub- 
ordinates to granting such requests. It should be borne in mind by 
those who, for the time being, are the custodians of the records and cor- 
respondence of their several offices, that they can have no personal in- — 
terest in these matters, and that they are the servants of the public, for 
the public good.” 

This order has never been revoked. The circular of January 11,1886, 
amending Rule 108, makes no mention of said order of May 24th, and 
was not intended to change or abrogate it. The amended rule applies 
to a particular class, to wit, “ attorneys employed,” when in good stand- 
ing in the Department. Again, attorneys admitted to practice in the 
courts are officers of the court, and their obligation to be faithful to the 
court is as binding upon them as their obligation to be true to the best 
interests of their clients. Bouvier, Vol. 1, 140. 

In ex-parte Garland (4 Wall., 333), the supreme court of the United 
States held that *‘ attorneys and counselors are not officers of the United 
States; they are officers of the court, admitted as such by its order 
upon evidence of their possessing sufficient legal learning and fair pri- 
vate character. The order of admission is the judgment of the court 
that the parties possess the requisite qualifications and are entitled to 
appear as attorneys and counselors and conduct causes therein. From 
its entry the parties become officers of the court, and are responsible to 
it for professional misconduct. They hold their office during good be- 
havior, and can only be deprived of it for misconduct ascertained and 
declared by the judgment of the court after opportunity to be heard has 
been offered. Their admission and their exclusion are the exercise of 
judicial power.” 
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The same doctrine was held by the supreme court of California, in the 
case of Clark v. Willett (35 Cal., 534), and also that “an attorney’s 
license is prima facie evidence of his authority tu appear for any person 
whom he professes to represent.” See also People v. Mariposa Company 
(39 Cal., 683); Boston Tunnel Company v. McKenzie (67 Cal., 485). 

The around upon which Mr. Lamar’s said application was rejected by 
your office is, that he must file the entryman’s written authority to ap- 
pear for him, while in said report the authority for such rejection appears 
to be amended rule of practice No. 108. Attorneys have always been 
allowed by the courts to enter a special or limited appearance, and it 
would seem that attorneys practicing bef re this Department, in good 
standing, ought to be allowed to inspect the records of your office, in- 
cluding all papers upon which action has been taken affecting the rights 
of parties. The mere fact that a case is pending in one division of your 
office rather than in another can make no difference in the principle. 
It ought not to be presumed that attorneys of good standing in this De- 
partment will disregard their obligations to be faithful to the Depart- 
ment as well as to their clients. 

No good reason is shown why an attorney siualicane before this De- 
partment should have any less privileges than would be accorded to any 
other reputable person seeking to inspect the records of your office. 


_ While it must be conceded that a large discretion should be given to 


your office, yet that discretion is a legal one and should be exercised in 
accordance with the regulations of the Department. When, therefore, 
any attorney practicing before this Department represents that he has 
been applied to by a party in interest to appear for such party in any 
case pending in your office, and that he desires to inspect the record of 
such case to learn the nature thereof and ascertain the amount of fee 
to be charged for his services in appearing for such party, such attorney 
should be allowed to inspect the record and all papers.upon which action 
has been taken by your office adverse to the interest of such party. 

The application of Mr. Lamar to be allowed to inspect the record in 
said case is allowed, unless there is some other objection that does not 
appear in the record before me. 


HOMESTHAD—~-PRE-EMPTION—RESIDENCE; LOCAL OFFICE. 
KRICHBAUM v. PERRY (ON REVIEW). 
As residence is an essential under both pre-emption and homestead law, aclaim under 
each, at the same time, cannot be maintained. 
A right in contravention of law cannot be recognized, though asserted as the result 
of erroneous advice on the part of the local office. 


Acting Secretary Muldrow to Commissioner Sparks, February 8, 1887. 


I have before me the application filed in behalf of George S. Perry 
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for review of departmental decision of May 12, 1886, in the case of Eliz- 
abeth Krichbaum ». George 8. Perry (4 L. D., 517), wherein Perry’s 
homestead entry, No. 6557, of the SW. 4 of Sec. 34, T. 99 N., R. 64 W., 
Yankton, Dakota, was adjudged illegal and the preferred right of entry 
was awarded to Krichbaum, the contestant, under section two of the 
act of May 14, 1880. Perry asks not only a review, but also a rehearing 
on the following grounds, to wit: 

1. Newly discovered evidence material to his defense. 

2, Admitted and well known prejudice of the local officers against 
his attorney who tried the case at the hearing had before them under 
the contest, which prejudice influenced their judgment, notwithstand- 
ing their intention and efforts to act impartially. 

3. Applicant was misled by his attorney, and prevented from sub- 
mitting at the former trial all the testimony material to a full and proper 
defense. 

4, He made the entry in good faith, and can show that when it was 
made the local officers were fully informed of all the facts, including 
those which were made the ground of the judgment of cancellation, and 
that they advised him that said facts constituted no ground of sbiooon 
to the allowance of his entry. 

5. The records of the Yankton office, where his entry was made, show 
that it had been the practice to allow homestead entries under circum- 
stances similar to those which surrounded this entry. Several cases 
are cited from said records to sustain this averment. 

6. He was wholly ignorant of the record facts above mentioned, until 
since my said decision of May last, and he asked to be allowed to prove 
the allegations above set forth. 

Your office decision on account of which the appeal was brought held 
that Perry’s homestead entry was illegal and should be canceled, be- 
cause, at the date thereof, the claimant was living upon his nreomption 
claim in an adjoining township, upon which he subsequently made final 
proof and vayment. The departmental decision, a review of which is 
now asked, affirmed the judgment as above, but modified your office de- 
cision to the extent of holding that contestant was entitled to the pre- 
ferred right of entry under the act of May 14, 1880, notwithstanding the 
evidence upon which the judgment of cancellation was based was a 
mattvr of record in your Office. 

The case has been very fully argued on the motion for review. The 
arguments, together with the several grounds presented as reasons why 
the motion should be granted, have been carefully considered. : 

The argument last filed in behalf of Perry asks that his entry be re- 
instated on the facts now of record in this Department. 

This renders it unnecessary to consider seriatim the several grounds 
given in the original motion why a new trial should be had and addi- 
tional evidence introduced, further than to say that they present to my 
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mind no reasons which in my judgment would warrant a rehearing of 
the case for the purpose of taking further testimony. 

With a respect to a reconsideration of the case on the record as made, 
it may here be remarked that in the former decision the evidence taken 
_ at the hearing as to Perry’s compliance or non-compliance with the law 
in the matter of residence and cultivation was not taken into consider- 
ation in the conclusion then reached. 

It appeared that he had made his homestead entry while residing on 
a pre-emption claim, on which he had not yet made final proof, and as 
a conclusion of law on this admitted fact it was held that the entry was 
illegal in its inception, and that for that reason it should be canceled. 

The objection made to this in the motion for review is that while it is 
true that Perry had not made final proof on his pre-emption claim at 
the date when he made his homestead entry, he was advised by the reg- 
ister and receiver, after their attention had been called to the facts rel- 
ative to the status of his pre-emption claim, that he could, notwith- 
standing those facts, legally make the homestead entry, and that hav- 
ing relied on the advice thus given, and having acted thereon, he should 
be protected in his homestead entry. That he was so advised was de- 
nied by the district land officers in an official letter to your office, under © 
‘date November 7, 1885, after appeal from your office decision adverse 
to Perry, which had been rendered March 7, 1885. 

Subsequently, to wit, July 27, 1886, after the decision, a review of 
which is now asked, an affidavit was made by G. A. Wetter, late regis- 
ter of the United States land office, contradicting the letter of the local 
officers, above referred to, and stating that he was register of the Yank- 
ton land office at the date when Perry made his homestead entry, and 
until June 30, 1886; that to the best of his recollection said Perry rep- 
resented to him and to the receiver the facts as herein stated, rela- 
tive to his pre-emption claim, and asked if he could then legally make 
homestead entry; that at that time both he (the register} and the re- 
ceiver were of the opinion that a party could make a legal homestead 
entry after having made application and having advertised to make final 
proof and payment ona pre-emption claim, and that holding such opin- 
ion Perry was allowed to‘ make his homestead entry. The affiant mak- 
ing this statement was the register who, in November, 1885, had stated 
in an official letter to your office that any statement that the entry was 
allowed as claimed, after the facts in the case had been made kuown to 
the local office, is absolutely false. As evidence that the later state- 
ment is the truthful one, counsel for Perry cite a list of half a dozen or 
more cases in which homestead entries had been allowed at the Yank- 
ton office, while pre-emption claims of the same parties were pending. 

It appears from his citations that two of the homestead entries thus 
made have been canceled by your office and the fees and cominissions 
refunded to the entrymen. The inference is that those remaining will 
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receive the same action when reached in the course of business. It is 
apparent, therefore, that whatever the opinion or practice of the local 
office at which this entry was made may have been, your office has 
promptly corrected errors of the character in question whenever the 
facts were brought to its attention by canceling as illegal homestead | 
entries made under the circumstances indicated. 

The contention that Perry’s homestead entry should be recognized 
and treated as valid, because the register and receiver, knowing the facts 
relative to his pre-emption claim, misled him by allowing his homestead 
entry, can not be sustained. This Department has no power or author- 
ity to legalize an illegal act, even though that act was done with the 
permission of one of its officers. On the other hand, one of its duties 
in cases relating to the public lands is to correct errors of law or of fact 
committed in the local land offices, when properly brought to its atten- 
tion. 

It is therefore clear on the theory on which the motion for review 
was filed, to wit, that whatever of irregularity or illegality appeared in 
Perry’s homestead entry as made should be excused and condoned be- 
cause of the part taken in such illegality by the register and receiver, 
that this Department cannot furnish the entryman any relief. But in 
an argument recently filed in behalf of Perry it is contended in effect 
that his homestead entry was legal; that under section 2297 of the Re- 
vised Statutes a settler is allowed six months in which to commence 
his residence on land entered by him under the homestead law, and 
therefore that this entryman had a legal right to make his homestead 
entry while he had a pre-emption claim pending upon which he after- 
ward made final proof, and then, before the expiration of six months 
from date of homestead entry, established his residence on the land 
covered by said homestead entry. 

This Department cannot recognize this as a correct exposition of the 
law. It has never recognized the right of a person to at the sametime 
claim one tract as a pre-emptor and another as a homestead entryman, 
for the very good reason that both the pre-emption law and the home- 
stead law require residence, and a person cannot maintain two resi- 
dences at one and the same time. 

While a homestead entryman is allowed six months within which to 
establish his actual residence upon the tract embraced in his entry, the 
law regards his residence as commencing from the date of bis entry, 
and if it appears, or as in this case is shown by proof, that residence 
after that date was elsewhere, then clearly the homestead entry was il- 
legal. Rufus McConliss (2 L. D., 622); J. J. Caward (3 L. D., 505); 
Collar v. Collar (4 L. D., 26); Austin v. Norin (4 L. D., 461). 

The motion for review and rehearing must be denied, and the decis- 
ion of May 12, 1886, is adhered to. 
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RAILROAD GRANT—FINAL PROOP. 
BRADY v. SOUTHERN PAc. R. R. Co. 


The notice of intention to make final proof given in accordance with the act of March 
3, 1879, is an invitation to any and all parties to appear and show cause why the 
entry should not be allowed. 

The failure of a railroad company, claiming, previous to selection, under a prior in- 
demnity withdrawal, to thus appear and assert its claim is conclusive. 


Acting Secretary Muldrow to Commissioner Sparks, February 8, 1887. 


[have considered the case of Peter F. Brady v. the Southern Pacific 
Railroad Company, transmitted by your office letter, dated November 
10, 1835, in accordance with a instructions, dated October 
29, 1886, 

The record shows that said Brady made homestead entry No. 45 of 
the SW. + of the NE. 4, the NW. 4 of the SE. 4 and 8. 4 of the NW. 4 
of Sec. 13, T. 268., R. "33 H., M. D. M., at the Bodie land office, Califor- 
mia, on March 15, 1878, upon which final proof was made and final cer- 
tificate No. 168 issued on April 13, 1885, at the Bodie land office, in 
said State. 

The decision appealed from states that the land is within the thirty 
mile or indemnity limits of the grant to said company by act of Con- 
gress approved July 27, 1866 (14 Stat., 292); that the map of designated 
route of the line of said company’s road was filed in your office on Jan- 
uary 3, 1867, and the lands were ordered to be withdrawn by letter, 
dated March 22, 1867, which letter was received at the local land office 
on May 21, 1867. Yous office held that, as the company had never se- — 
lected aid lands, its right to the land in controversy had never at- 
tached, and that by its failure to appear at the time of making final 
proof by Brady, the company had waived whatever right it might have 
asserted in the premises. 

- Notice was given by your Office to the resident attorney of said com- 
pany of said decision. Thereupon, the company on September 12, 1885, 
filed an appeal from said decision, which was dismissed by your office 
on September 25th ensuing. Upon application of the company, your 
office was directed to certify the papers to this Department ander Rules 
of Practice Nos. 83 and 84. 

 Itis contended by the company that Brady could acquire no right of 
. entry of said land, because of said withdrawal, and that the notice given 
by Brady of bis intention to make final proof was not a legal notice to 
the company, and that the company waived no right by not appearing 
at the local land office. This contention cannot be maintained. 

By the act of Congress approved March 3, 1879 (20 Stat., 472), per- 
sons seeking to enter agricultural lands, under the pre-emption and 
homestead laws, are required to file with the register of the proper land 
office notice of their intention to make final proof, describing the land 
and giving the names of the witnesses by whom said proof will be made. 
Thereupon the register is required to make due publication and posting .. 
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of such notices, and at the expiration of the period required for the pub- 
lication and posting of the same, the claimants are entitled by law to 
make proof showing their right to enter the tracts claimed by them. 
This notice has been invariably held to be an invitation to any and ail 
parties to appear at the time and place designated therein and contest 
the applicant’s right to enter the land claimed by him. Brady gave 
this notice as required by law, and the company failed to appear and 
contest his right, and hence, having failed to speak when it should have 
spoken if it claimed any right to the lands covered by said entry, it can 
not now be heard to setup a claim after the settler has made proof and 
payment and received his certificate from the proper officers. No good 
reason is given why the company did not appear at the time and place 
designated and assert its rights to the land in controversy, if it had any. 

In the case of the Atlantic and Pacific Railroad Company v. Andrew 
J. Forrester, decided by this Department on December 5, 1882 (1 L. D., 
481), upon the authority of the case of Gilbert v. the Saint Joseph and 
Denver City Railroad Company (ibid., 472), it was held that the com- 
pany, decause it failed to appear “to answer the regular citation issued 
upon Forrester’s motion, was guilty of laches, by reason of which it 
may be held to have waived its right to assert title to the tract in ques- 
tion, or to object to the consummation of his claim to the same.” 

This ruling appears to have been invariably followed by this Depart- 
ment, as is shown by the reported cases of the St. Paul, Minneapolis 
and Manitoba R. R. Co. v. Cowles (3 L. D., 226), the Atlantie and Pacific 
R. R. Co. v. Buckman (ibid., 276), and Matthew Sturm v. the Northern 
Pacific Railroad (5 L. D., 295), besides numerous other cases not re- 
ported. | 

While it is true that in the cases of Gilbert, Forrester and Sturm 
(supra), the lands were within the granted limits, the reason of the rule 
laid down in those cases applies with equal, if not more, force to cases 
of settlers within the limits of the withdrawal for indemnity purposes. 
Prest v. The Northern Pacific R. R. Company (2 L. D., 506). 

A careful consideration of the whole record shows no good reason — 
why the decision appealed from should be disturbed, and it is accord- 
ingly affirmed. | 


SCHOOL SECTION—SETTLEMENT BEFORE SURVEY. 
JOHN JOHANSEN. 


The right to assert a settlement claim for land within a school section is confined to 
the settler before survey. 


Acting Secretary Muldrow to Commissioner Sparks, February 9, 1887. 


J have considered the case of John Johansen, involving the NE. 4 of 
Sec. 16, T. 5 S., R. 23 E. Salt Lake district, Utah. 

One Charles P. Smith originally filed pre-emption declaratory state- 
ment on the tract, September 26, 1879, alleging settlement November 1, 
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1878—prior to filing of township may, in December, 1878, which dis- 
closed the fact that the tract was a portion of a school section. In June, 
1882, Smith sold the improvements to Johansen, who at once took pos- 
session, and at a later date applied to make homestead entry of the 
Same. This application the local officers rejected ; and on appeal, your 
office affirms their action. Johansen now appeals to the Department. 

Johansen makes affidavit—sworn to before the register of the land 
office at Salt Lake City—that the improvements on the tract consist of 
two miles of irrigating ditches; a fence about the whole tract; thirty 
acres under cultivation; a log house with three doors, three windows, 
board floor, and otherwise comfortable as a residence; a log stable, a 
granary twelve by twenty-eight feet; a well seventeen feet deep; and 
other improvements, the whole being worth between $1500 and $2000, 
all of which belong to him, and he is the sole occupant of the tract. 

Both the homestead and pre-emption laws require personal settlement 
on public land, in order to recognition of a claim thereunder. Hence 
in the present case the only person who could successfully contest the 
reservation in favor of the territory would be Smith, who settled upon 
the tract prior to survey—providing he had maintained residence since 
such settlement. But Johansen, settling subsequently to the survey 
could not defeat the claim of the Territory (Thomas E. Watson, 4 L. 
D., 169), | 

The decision of Mr. Secretary Teller, in the case of Christian P. Will- 
ingbeck (3 L. D., 383), upon which counsel for Johansen strongly relies 
in his appeal, declares the rule requiring personal settlement of the ap- . 
plicant to be technically correct. The decision in the case of Thomas E. 
Watson (supra) is believed to be a right interpretation of the law. I 
affirm your decision. 


eet 


PRACTICE-APPEAL—REPAYMENT. 
DEFFEBACH v. BONHAM ET AL. 


. Application for repayment and restoration of homestead right, filed pending appeal 
from a judgment cancelling a former homestead entry, is an abandonment of the 
appeal. 


Acting Secretary Muldrow to Commissioner Sparks, February 9, 1887. 


In the contest case of Lewis C. Deffebach against the homestead 
entry of William H. Bonham for the NW. 4 of Sec. 30, T. 16 N., R. 14 
W., Grand Island, Nebraska, in which the relinquishment of claimant 
was filed by Thomas M. Reed, and the latter was allowed to make 
homestead entry, your office, by letter of February 25, 1885, decided 
that said relinquishment was filed as a result of the contest, and ac- 
cordingly held for cancellation said entry of Reed, and awarded the 
preference right to Deffebach. An appeal on behalf of Reed was filed. 
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_ Afterwards, on April 22, 1886, your office transmitted the application 
of said Reed for restoration of his homestead right and repayment of 
fees. . : | 

It is clear that Reed can not consistently maintain his appeal and 
this application at the same time. Only in the event of the failure of 
his appeal could the application referred to be considered. I must 
therefore hold, since the application was filed after the appeal, that the 
filing of the application for restoration of the homestead right and for 
return of fees amounts to an abandonment of the appeal. 

This disposition of the case leaves nothing further to be considered 
Oy me. Said application is returned for the action of your office. 


PRACTICE—APPEAL—REVIEW. 


GRAY v. WARD ET AL. 


The refusal of the General Land Office to review a decision is not appealable. 

In case of a decision in the General Land Office where the rights of two or more of 
the parties are adversely affected thereby, the appeal of one will not preclude the 
consideration of a motion for review filed by another. 

But the refusal of the Commissioner to entertain the motion for review affords no 
ground for the dismissal of the appeal. 


Acting Secretary Muldrow to Commissioner Sparks, February 9, 1887. 


I have considered the motion of counsel for Charles R. Gray, filed in 
this Department on December 24, 1886, to dismiss the appeal of John 
S. Ward from the decision of your office, dated August 27, 1886, can- 
celling his desert land entry No. 5 of Sec. 8, T.25., R. 4 W., 5. B. M,, 
made at the Los Angeles land office, in the State of California, on May 
4, 1877, and allowing Ward’s homestead and timber culture applications 
for a portion of said section subject to the preference right of entry of 
John A. Dixon and Thomas C. Kendall. | | 

Itis alleged in said motion that said appeal by Ward was filed in 
your office without serving a copy of the same upon Gray or his counsel, 
as required by Rule of Practice No. 86 (4 L. D.,47); that prior to the 
filing of said appeal counsel for Gray had filed in your office a motion 
for a review and reconsideration of said decision, and served a copy 
thereof on the counsel for Ward ; that said counsel recognized said Gray 
as a party to the record by serving a copy of their answer to said mo- 
tion upon his said counsel, in which it was claimed that the appeal filed 
by Ward took precedence over the motion for review, and that your 
office held that under the departmental decision in the case of W. F. 
Hawes et al. (5 L. D., 284) that the filing of the appeal by Ward ousted 
your office of any jurisdiction over said case, and the papers were ac- 
cordingly transmitted to this Department on December 18, 1886. 
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The decision sought to be reviewed states—and the record confirms 
the statement—that by the departmental decision, dated July 10, 1886 
(L. & R., Vol. 57, p. 66), the action of your office, dated April 11, 1835, 
holding for cancellation Ward’s said desert entry, was affirmed, and that 
the same was accordingly canceled upon your office records, and the 
local land officers were directed to note the same upon the records of 
their office. | | 

It is further shown that Ward filed in the local land office on Jan- 
uary 18, 1886, his relinquishment of the NW.4; N. 4 of SW. 4, and 
N. 4 of SE. 4 of said Sec. 8, which was transmitted to your office same 
day. On January 20, 1886, Ward applied to enter the NW. 4 of said 
section under the homestead laws, and at the same time to make timber 
culture entry of said N. 4 of SE. 4 and N. 4 of SW. 4 of same section, 
which applications were rejected by the local land officers, for the rea- 
son that contests were then pending against Ward’s said desert entry. 

it further appears that on December 19, 1881, Thomas C. Kendall, 
Charles H. Larrabe, and John A. Dixon filed aifidavits of contest against 
said desert land entry, alleging that Ward had wholly abandoned said 
tract and wholly failed to comply with the requirements of the act of Con- 
gress to provide for the sale of desert lands, approved March 3, 1877, and 
at the same time offered to file their soldiers’ homestead declaratory state- 
ments for the land. Notice was given and a day set for the trial of the 
cause, at which the contestants appeared with their witnesses, but the 
proceedings were suspended, in accordance with instructions from your 
office, dated February 7, 1882, to await the result of legislation relative 
to desert entries, then pending in Congress. 

Your office, on August 27, 1886, held that the relinquishment of Ward 
served to open the land embraced therein to settlement and entry, and 
that Ward’s homestead and timber culture applications should have 
been allowed, and the local land officers were directed to allow the same 
upon payment of fees and commissions, subject, however, to the prefer- 
ence right of Kendall, Dixon and Larrabe, for the reason that said re- 
linquishment was filed while their contests were pending, and because 
Kendall and Dixon had filed soldier’s and sailor’s declaratory state- 
ments, the former for the N. 4 of the NE. 4 and the N. 4 of NW. 4, and 
the latter for the N. 4 of the SE. 4 and the N. 4 of the SW. 4 of said 
section. 

It appears that your office, on August 27, 1886—the same date of the 
decision in the case of Ward, supra—rendered a decision affirming the 
action of the local land officers rejecting Gray’s application to make 
homestead entry of the N. $ of the SE. 4 and the N. 4 of the SW. 4 of 
said Sec. 8, for the reason that the land applied for was embraced in 
the timber culture application of said Ward, which was then pending 
before your office on appeal. Thereupon, on September 28, 1886, coun- 
sel for Gray filed in your office a motion for review of both decisions of 
August 27, 1886, which your office refused on December 18, 1886, for 
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the reason that Ward filed two appeals, dated October 27, 1886, and 
November 3, 1886, from the action of your office in said case. The 
record further shows that said Gray, on October 6, 1886, offered another | 
homestead application for the same land, which was rejected by the 
local land officers, for the reason that the land applied for had been 


entered by said Dixon on September 6, 1886. 


The only question passed upon by said departmental decision was as 
to the cancellation of Ward’s said desert land entry, and no opinion was 
expressed upon the rights of the respective applicants. 

It is a well settled rule of practice in this Department that the refusal 
of your office to review its decisions is not appealable, the party has bis 
remedy by appeal from the decision sought to be reviewed. Pearson v. 
Bucklee (6 ©. L. O. 4); Withee v. Martin (3 L. D., 539); White v. Do- 
herty (Lbid., 551). 

Rule of Practice 76 (4 L. D., 46) provides that ‘motions for rehear- 
ing before registers and receivers, or for review and reconsideration of 
the decision of the Commissioner or Secretary, will be allowed in ae: 
cordance with legal principles applicable to motions for new trials at 
law after due notice to the opposing party,” and it is the general rule 
unless changed by statute that a motion for a new trial is an applica-- 
tion to the discretion of the court, and that discretion ought to be exer- 
cised in such a manner as will best answer the ends of justice. If that 
discretion is exercised improperly and not in accordance with settled 
principles of law and equity, the action of the court may be corrected 
by certiorari or mandamus. Hilliard on New Trials (p. 15). 

The record shows that your office on the same day rendered two dis- 
tinct and separate decisions, one against the interest of Ward and the 
other against the right of Gray, and it appears that neither Ward nor 
Gray can acquire any rights to the tracts claimed by them, unless the 


_ decision of your office is reversed, awarding the preference right of en- 


try to Dixon of the N. $ of the SE. 4 and N.4 of SW. 4 of said See. 8. 
Gray had the right of appeal from the decision denying his application 
to enter said tracts, but the refusal of your office to grant his motion 
for a review of said decisions is no reason why the motion to dismiss 
said appeal of Ward should be granted.: 

It is insisted that the case of Hawes et al. (supra) is not authority for 
the decision made by your office that the motion to review made by Gray 
could not be considered, because of the appeal filed by Ward. Where 
there are several parties to a suit pending in your office and a final de- 
cision has been rendered adverse to the rights of two or more of the 
parties to the suit, the filing of an appeal by one of the parties will not — 
preclude the hearing of a motion for a review by another party to the 
record, asking a reconsideration of the decision so far as the same may 
affect his rights. But in the case at bar it does not appear that Gray 
was a party to the decision determining the rights of Ward and Dixon 
etal. He was a party to a decision rendered the same day by your of: 


~ 
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fice, involving some of the tracts mentioned in the decision ‘in the case 
of Ward v. Dixon eé al., and from that decision he has the right of ap- 
peal. 3 

But since your office has refused to consider Gray’s motion for review, 
it is in effect a denial of the same, and it can not make any difference 
that the refusal was for a wrong reason. From the foregoing it is ap- 
parent that Gray claims an interest in a portion of the land involved in 
the decision appealed from by said Ward, and since all of the papersin 
the case are before this Department, Gray’s application tobe heard upon 
“the entire merits of the controversy” will be granted, and his counsel 
will be allowed to file a brief in his behalf within thirty days of notice 
hereof. The rights of all parties in interest will be duly considered 
when the case is reached in the regular order. 

You will please advise the parties in interest of the action hereof 
upon said motion to dismiss. 


PRE-EMPTION—SECOND FILING. 
CLAYTON M. REED. 


The filing and cash entry of one who removes from land of his own to settle on public 
land in the same State, exhausts his pre-emptive right, and he will not be allowed a 
second filing for the same land on the cancellation of his illegal entry. 


Acting Secretary Muldrow to Commissioner Sparks, February 10, 1887. 


By letter of May 29, 1885, your office held for cancellation the pre- 
emption cash entry of Clayton M. Reed for the W. 3 of SW. i, Sec. 26, 
and S. 4 of SE. 4, Sec. 27, T. 45 N., BR. 9 W., Lake City, Colorado, for 
the reason that he had abaudoned his residence on land of his own to 
settle on the public land in the same State. 

Claimant filed motion for review, and on consideration thereof, your 
office, by letter of November 19, 1885, adhered to its former decision. 

Claimant appealed. It appears that in the summer of 1882 Reed 
made proof on a homestead claim in Colorado, and received final cer- 
tificate therefor; that in December following he left said claim and 
took up his residence on the land above described, and that on July 9, 
1883, he made proof, and payment. In February, 1883, he received 
patent for the land covered by his homestead claim. In May, 1885, 
he solid the latter tract to one Curt Von Hagen. It thus appears 
that he abandoned his residence on his own land to reside on the pub- 
lic land in the same State, and that he retained the ownership of his 
homestead claim during the full time of his residence on the pre-emp- 
tion tract. Under these circumstances he cannot acquire any right of 
pre-emption. (Sec. 2260 R.S.) None of the cases cited by counsel for 
claimant present facts similar to those in this case, and I do not deem 
it necessary to discuss them further. 


\ 


Al4 DECISIONS RELATING TO THE PUBLIC LANDS. 


In his application for review, dated August 4, 1885, claimant alleges 
that:since his said settlement he has continued to reside on said pre- 
emption claim, and has expended large sums of money for the improve- 
ment of the same, and asks in case of an adverse decision, that he be 
allowed to make a new pre-emption filing, dating his settlement from 
the date of the sale of his homestead, and that the money already paid 
be applied to the payment for said tract of land under the new entry. 
To grant this request is beyond the power of the Department. Reed 
must be charged with a knowledge of the law, and cannot be heard to 
plead ignorance of it. His attempt to acquire title to the tract in ques- 
tion was illegal throughout. {[n that attempt he has exhausted his pre- 
emption right. To allow him now to file again would in my opinion be 
a violation of law, and would allow him to take advantage of his own 
wrong. 

Said decision is accordingly affirmed. 


DESERT LAND ENTRY—DECLARATORY STATEMENT. 
E. J. MEECHAM. 
Under the desert land act but one declaration of intention to make entry is allowed. 
Acting Secretary Muldrow to Commissioner Sparks, February 10, 1887. 


I am in receipt of your office letter of May 20, 1885, transmitting the 
application of counsel for E. J. Meecham, asking for a review and re- 
consideration of Mr. Secretary Teller’s decision of January 8, 1885, re- 
jecting the application of E. J. Meecham to amend his desert land entry 
covering the E. 4 of the SW. 4 of Sec. 4, T. 12, R. 13, Salt Lake district, 
Utah. | 

Said entry was made February 13, 1883. A few months later the 
homestead entry of another settler, on.a tract adjoining Meecham’s 
desert entry, was canceled, whereupon Meecham applied to amend his 
said desert entry so as to cover the tract thus released from homestead 
entry. The application alleges no error of law in my predecessor’s de- 
cision, but pleads equity in Meecham’s behalf, pointing out that if he 
were allowed to enter the tract as prayed for, his desert land entry 
would aggregate only one-half what the law authorizes. It appears. 
that Meecham made or purchased the improvements on the tract he 
applies to enter, after its abandonment as a homestead, -but prior to the 
cancellation of the homestead entry; and as no other claimant’s rights — 
are involved, and only the government is concerned, and as the refusal 
of his request will inflict considerable loss upon him with no benefit 
whatever to the government (which will receive from no other entry- 
man any more than Meecham offers to pay for the tract), he urges that 
the matter be referred to the Board of Equitable Adjudication. 
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It may be conceded that in this particular case no harm would re- 
sult to the government, and the applicant might be saved from hard- 
ship. Nevertheless, the rule of your office permitting but one declara- 
tion of intention to make entry under the desert land act, is one the 
advantages of which are so obvious, while the disadvantages inevitably 
resulting from its annulment would be so numerous and serious, that I 
do not think the Department would be justified in making an exception 
in favor of the applicant in this case. I therefore reaffirm said decision. 


PRIVATE CLAIM—ACT OF JUNE 14, 1860. 
SOUTHERN Pac. R. RB. Co. »v. Gee 


The date of a survey is determined by the date of its approval. 

The publication and approvai of a survey under the act of June 14, 1860, in the ab- 
sence of an application to have it returned into court, has the same effect in law 
as the issue of patent. 

The final determination of such survey is in the nature of a proceeding in rem and 
therefore conclusive as against claimants who fail to protect their interests. 

A ruling of the Department as to the status of a tract of land, on the application of a 
pre-emptor, will not preclude the subsequent consideration of the same question 
on the application of the same person under another law. 

A claim cannot be held as sub judice if before a tribunal or officer that has no authority 
or jurisdiction to adjudge the matter involved. 


Acting Secretary Muldrow to Commissioner Sparks, February 14, 1887. 


This case involves the NW. 4 of SE. 4 Sec. 17, T.38., R. 13 W.,S. 
B. M., Los Angeles, California, and comes here on appeal by the South- 
ern Pacific Railroad Company from the decision of your predecessor, 
rendered September 19, 1884, denying its right to the tract specitied. 

This land is within the primary limits of the grant to the appellant 
to aid in the construction of its road under the acts of Congress of July 
27, 1866 (14 Stat., 294-299), and of March 3, 1871 (16 Stat., 573). The 
map of designated route was accepted by the Secretary of the Interior 
and filed in the General Land Office April 3, 1871, whereby the grant 
attached to all lands subject to it under the said several acts; and the 
withdrawal was made and became effective at the district land office on 
the 10th of the following May. 

By departmental decision rendered June 26, 1880, in the case of Wm. 
Burlingame v. Southern Pacific Railroad Company and the State of 
California, the land in question was held to have been excepted from 
the appellant’s grant by reason of its having been embraced within the 
claimed limits of the “Tajauta Rancho,” the true limits of which were 
not determined until February 21, 1872, and Burlingame’s pre-emption 
filing for this with other lands was allowed to go to record. He did 
not, however, avail himself of his privilege under the pre-emption law, 
but abandoned it. Again, in the case of Garcia v. Southern Pacific 
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hailroad Company and State of California, this Department, on April 
21, 1884, dame to this same conclusion with reference to the status of 
this tract in controversy. 

On the Ist of May, 1884, said Burlingame made timber culture appli- 
cation for this land; but it was rejected by the local office for the reason 
that said land was within the limits of the withdrawal for the appellant’s 
road. Burlingame thereupon appealed, alleging as grounds therefor 
the fact that the Department had, in the two separate cases heretofore 
mentioned, held the land to be excepted from the appellant’s grant. In 
the mean time, to wit, May 20,1884, the company made selection of this 
land. The decision appealed fon rejected this selection and allowed 
the said timber culture application of Burlingame subject to the right 
of appeal here. 

The appellant’s allegation of error on the part of your predecessor in 
this case is that “the land in question never was within the claimed 
limits of the ‘Tajauta Rancho’—certainly not after the publication and 
approval of the Hancock survey of 1860 pursuant to the provisions of 
the act of June 14, 1860 (12 Stat., 33).” 

{t is insisted with considerable energy that the case is res adjudicata: 
that the allowance of Burlingame’s filing for this land June 26, 1880, 
was an award the character of which can not now be inquired into. In 
other words, that the award against the company must stand. This 
contention, 1 think, is untenable under the ruling in the following cases: 
Starkweather v. Atchison, Topeka & Santa Fe R. BR. Co. (6 C. L. O., 
19) White v. Hastings and Dakota Ry. Co. (id., 54); Griffin v. Central 
Pacific R. R. Co. (6 L. D., 12); and Charles W. Filkins (id., 49), In the 
‘* White ” case (supra) the land in controversy had been awarded to the 
railway company under the rulings then in force; but subsequently 
under a changed and corrected ruling said award was ascertained to 
have been erroneous, and an application was made by White to enter 
the land under the homestead law. In passing upon the case the Sec- 
retary said: 

“ Had title been transferred [by the award] there could be no doubt 
that the question of the status of the land, so far as this Department is 
concerned, would be settled. . Ithink it will not be seriously as- 
serted that it would be the duty ‘of the Department to transfer the title 
of the land to the company, if, under a correct construction of the law, 
said grantee had no valid claim to the same. simply because, at some 


former date, in a case other than the one e presented to you an award had 
been made to said claimant.” 


So also in the case under consideration. Had a patent been issued to 
Burlingame, this Department would have been without jurisdiction to 
consider the case further. But as already stated he abandoned his pre- 
emption filing, and now inakes a new application under a different law, 
This new application is an entirely independent transaction, and has no 
connection whatever with the former case of Burlingame against this 
company. The four essential elements of res adjudicata do not exist in 
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this case. Thé question, and only question, here is simply this: Did the 
tract specified pass to the railroad company under its grant? If it did, 
the Department should say so; and if it did not, it should likewise say 
so. For if title to the land in Chee passed to the railroad com | 
pany underits grant, the issuance of patent for the same to an individual 
under the timber culture law would be a vain and futile act on the part 
of the United States, and such patent would be declared void by the 
courts. Morton v. Nebraska (21 Waill., 660). 

- Now, in arriving at a correct conclusion as to the status of the par- 
ticular tract of land here in controversy, the facts and circumstances con- 
nected with the * Tajauta Rancho” and the several surveys thereof must 
be carefully considered. They are substantially as follows: The Ta- 
jauta grant, a Mexican grant of one league of land within larger exterior 
limits, having been finally confirmed under the act of 1851, the linesof 
a survey of the rancho, as confirmed, were run by Deputy Surveyor Han- 
cock, in December, 1858. This survey was approved by the surveyor 
general September 17, 1860, after the passage of the said act of June 14, 
1860, and it is therefore governed by thatact. For it has been uniformly 
held that the date of the approval shall be regarded as the date of the 
survey. Rancho San Barnabe (1 CO. L. L., 547); Rancho Tajauta (id., 
548); Rancho Arroyo Del Rodeo (1 L. D., 229); Rancho Cuyama No. 1 (2 
C. L. L., 1205); Southern Pacific R. R. Co. v. Garcia (64 Cal., 515); and 
Southern Pacific R. R. Co. v. Dull (10 Saw., 506). This ruling is based 
upon the principle that lands are not surveyed until the survey is ap- 
proved and becomes of record in the land office. State of California v. 
Townsend ef al. (20. L. L., 1117, citing Barnard’s Heirs v. Ashley’s 
Heirs, 12 How., 43); Finney v. Borer (50 Cal., 248); and Medley v. 
Robertson (55 id., 396, and cited cases). | 

The act niovides: 

“That whenever the surveyor general of California shall in compli- 
ance with the thirteenth section of an act entitled ‘ An act to ascertain 
and settle (the) private land claims in the State of California,’ approved 
March 3, 1851, bave caused any private land claiin to be surveyed, and 
a plat to be made thereof, he shall give notice that the same has been 
done, and the survey and plat approved by him, by a publication... 
ouce a week for four weeks in two newspapers, one published in Los An- 
geles, and one of which the place of publication is nearest the land, if 


the land is situated in the southern district of California; and until the 
expiration of such time, the survey and plat shall be retained in his 


come office subject to inspection.” 


It further provides that the district court of that district may, upon 
the application of any party interested, make an order requiring such 
survey to be returned into said court for examination and adjudica- 
tion, and if in its opinion the location and survey are erroneous, it 
may set it aside and annul the same, or correct and modify it... But if 
“after publication as aforesaid, no application shall be. made to the 
said court for the said order, or when saith order has been refused, or 
274 
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when an order shall have been obtained as aforesaid, and when the dis- 
trict court by its decrees shall have finally approved said survey and 
location, or shall have reformed or modified the same, and determined 
the true location of the claim, it shall be the duty of the surveyor gen- 
eral to transmit without delay the plat or survey of the said survey to 
the generai land office, and the patent for the land as surveyed shall 
forthwith be issued therefor, and no appeal shall be allowed from the 
order or decree as aforesaid of the said district court, unless applied for 
within six months from the date of the decree of the said district court, 
but not afterwards ; and the said plat and survey, so finally determined 
by publication, order, or decree, as the case may be, shall have the same 
effect and validity in law as if a patent for the land so surveyed had 
been issued by the United States.” | 

The notice of this Hancock survey, and the filing of the approved 
plat was published in all respects as required by the provisions of the 
act just quoted, and the survey and plats were retained for inspection 
in the office of the surveyor general for the term prescribed by the act. 
No application was made to order it into court, in pursuance of the © 
provisions of the act, and nosuch order was made. The survey thereby 
became final under the act in the latter part of September, 1860, after 
which it was transmitted by the surveyor general to the Commissioner 
of the General Land Office. 

Some time thereafter, just prior to February, 1868, an application was 
made to the surveyor-general by the confirmee of the grant to have the 
Hancock survey, already become final, set aside, and a new one made, 
which application was referred to the Commissioner of the General Land 
Office, for his instructions. He directed the surveyor-general to make | 
an examination of the case, and if the matter was found to be within 
the jurisdiction of the surveying department, to have a new survey © 
made. Thereupon, by the directions of the surveyor-general, deputy 
surveyor-general George Hansen, in February, 1868, made a new sur- 
vey and forwarded it to the Generali Land Office; but this latter sur- 
vey was finally rejected by the Secretary of the Interior, February 21, 
1872, as void, on the ground that the surveyor-general never had any 
jurisdiction to make it, because the Hancock survey of 1858 had be- 
come final in 1860, under that section of the said act above quoted, 
which provides * that the said plat and survey, so finally determined 
by publication, order, or decree, as the case may be, shall have the same 
effect and validity in law, as if a patent for the land so surveyed had 
‘been issued by the United States.” 

The Hancock survey did not include the tract in controversy, but it 
was embraced within the exterior boundaries of the “Tajauta Raneho,” 
as claimed in the petition for confirmation, and the confirmee continued ~ 
to claim the land as being within the Mexican grant at least until the 
final rejection of the Hansen survey by the Secretary of the Interior, 
as aforesaid. 
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Upon the foregoing state of facts it is contended on the part of the 
appellant that the tract of land in controversy passed to it under its 
grant by the acts of Congress before mentioned, while on the part of 
the appellee and your office it is contended with equal energy that the 
tract came within the exceptions contained in the language of the grant. 

The grant by the said act of 1866 as made applicable by the said act 
of 1871 was in the words following, to wit: 


‘* That there be, and hereby a vranted to the Southern Pacifie Rail- 


road Company ot California... . for the purpose of aiding in the con- 
struction of said railroad ..... “every alternate section of public land, 
not mineral, designated by odd numbers, to the amount of... ten al: 


ternate sections of land per mile on each side of said railroad whenever 
it passes through any State, and whenever, on the line thereof, the 
United States have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or other claims or rights, at 
the time the line of said road is designated by a plat thereof, tiled in 
the office of the Commissioner of the “General Land Office.” 

As already stated, the rights of the road vested April 3, 1871; and 
unless the tract in controversy is within one of the exceptions found in 
the act, the company’s title to itis paramount. The decisions of this 
Department upon the general question herein involved have not been 
uniform. Shortly after the rejection of the Hansen survey by the See- 
retary of the Interior in 1872, on the grounds heretofore specitied, the 
Department acting upon the doctrine announced in that decision held 
that the Tajauta grant ceased to be sub judice when the Hancock sur- 
vey became final in 1860; and that lands lying without that survey, 
though included within the petition for confirmation, and still claimed 
by the confirmees as being within said rancho, were, nevertheless, 
‘public lands”, and passed to the railroad company under its grant, 
unless they were within some other exception contained in the granting 
acts. Patent was thereupon issued to the company for a part of said 
section 17, adjacent to the tract in controversy, and which lands occu- 
pied the same status as this, and were in controversy in the case of 
Southern Pacific Railroad Company v. Garcia (supra) more particularly 
referred to hereafter. 

Subsequently this rule was changed and in the cases first referred to 
in this decision, as well as in some others, the “ Tajauta Rancho” was 
considered as being sub judice up until the final rejection of the Han- 
sen survey in 1872. Following this later rule, another tract adjacent 
to this tract in controversy and similarly situated was patented in 1880 
to H. J. Dull, who had settled there in 1872, in the face of the protest ° 
of the railroad company, and which land was involved in the case of 
Southern Pacific Railroad:Company v. said Dull (supra), hereafter re- 
ferred to. | 

In the “Garcia” case (supra) the supreme court of California had 
under consideration the identical question, involving the “Tajauta 
Rancho,” that is now before me. In that case Garcia had settled on 
the land in question in 1873 and set up claim to it under the pre-emption 
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law. The company brought ejectment in the State courts, and were 
defeated in the court below. But the supreme court of the State re- 
versed that jadgment; and held, citing 12 oer of Atty. nea) 
that— 


“The publication and approval of the Hancock survey, in nthe absence 
of an application to have it returned to the district.court, had the same 
effect and validity in law ‘as if a patent for the land so surveyed had 
had been issued by the United States.” After that the grant was in no 
sense sub judice. It was the duty of the surveyor-general to transmit 
said survey to the General Land Office; and of that office, to forthwith 
issue a patent for the land in accordance with said survey. The grant 
became segregated from lands lying outside of said survey.” | 

This same question afterwards arose in the “Dull” case (supra). In 
that case Dull had settled upon the land therein in controversy in 1872, 
laid claim to it under the pre-emption law, and finally received a patent 
from the United States in 1880. He then sold and transferred the land 
to one Scheffelin, an alleged bona fide purchaser for value without 
notice. The company afterward filed its bill in equity to control the 
legal title vested in the defendants and sought a decree that defendants 
hold the title in trust for its beneiit. The court in deciding the case 
says: 


“If the Tajauta grant had been finally located before that date (the 
date of definite location of the road), then it was no longer sub judice, 
and the lands being outside the limits of the final survey were public 
lands, and subject to grant, and the Congressional grant attached, 
unless the land was within some other exception.” Citing Ryan v. Cen- 
tral Pacific R. R. Co. (99 U.8., 332). | 


' And again, speaking in reference to the finality of the Hancock sur- 
vey and comnienting upon the statute of 1860 already quoted, the court 
Say : | . 
 & The survey thereby became final under the act, after which it was 
transmitted to the Commissioner of the General Land Office... .The 
language is in the alternative, and puts a survey, become final by 
publication, upon the same footing with one made final by au ‘order, 

or decree’, of the court, and makes it in express terms, in its legal effeet, 

the equiv alent of a patent eee When this survey thas became final, 

uuder the act, it was ves adjudicata, on the location, and there was no 
authority, or jurisdiction in the Land Department, or in any other officer 
ef the government, to in any way interfere with it. There remained 
but the mere ministerial duty of issuing the patent which would be 
convenient evidence of title, already fully vested, under the Statutes, 


by the survey which had become final unter the act, and been made — 


equivalent toa patent. Upon this survey becoming final under the 
provisions of the act of 1860, the grant ceased to be sub judice; and all | 
lands outside of the survey, thus made: final beéame public lands of 
the United States, and subject to any other disposition under the law. 
~ Nothing ‘can be. sub judice betore a tribunal, or officer, that has no au- 
thority or jurisdiction to adjudge the matter, or to in any way meddle 
or interfere with it. Any attempt to exercise such authority or any 
claim made against action already final, and eon the reach of further 
jurisdiction, is simply a nullity.” oe 
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This same principle as regards the coneclusiveness of the survey 
become final under the act of 1860, was announced in the cases of Bis- 
sell v. Henshaw (1 Sawyer 583), affirmed by the supreme court in Hen- 
shaw ¥. Bissell (18 Wall., 268); Treadway v. Semple (28 Cal., 655); and 
Wright v. Semple (32 id., 659). The cases all proceed upon the theory 
that the proceeding in relation to the final determination of the survey. 
under the statute is in the nature of a proceeding in rem and therefore 
conclusive as against claimants under floating Mexican grants. In the 
case of Bissell v. Henshaw (supra) the court, in speaking of the pro- 
ceedings in relation to the confirmation of the survey, say: “The pro- 
ceeding is somewhat in the nature of a proceeding in rem under the 
Statute, in which all parties are bound to intervene and protect their 
interests. If not, there could be no object in this provision of the act.” 
And the supreme court on appeal affirmed this doctrine, and say further : 
“Tf the defendants, or those under whom they hold, failed to appear 
and contest the survey, they can not now be heard to question its cor- 
rectness.” 

The precise atieation here for consideration has not, so far as I am 
aware, been passed upon by the United States supreme court in any case. 
But the decisions before referred to—the one » unanimous decision of the 
- supreme court of California, and the other of the United States circuit 
court—are of very high authority, and appear to ine to rest upon sound 
principles of law. They will therefore be followed in this decision. 

For the reasous already set forth, the decision appealed from is re- 
versed. | 


PRACTICE—FINAL ACTION—APPEAL. 
WILLIAM M. O’Day. 


A decision of the General Land Office rejecting final proof and holding the entry for 
cancellation is a final action from which an appeal will lie. 

The right to be further heard therein is lost by failure to appeal or apply for review 
withio the proper period. 


Acting Secretary Muldrow to Commissioner Sparks, February 15, 1887. 


By letter “C”, dated May 25, 1885, you rejected the final proof offered 
by William M. O’Day on his homestead entry No. 6452, November 7, 
1882, cash entry No. 660, September 4, 1884, embracing the NW. 4 of 
Sec. 20, T. 149 N., R. 66 W., Devils Lake, Dakota Territory, and held said 
entries for patieallation subieck to appeal. | 

August 12, 1885, fie. register reported that on June 5, 1885, claimant 
was duly notified of said decision, and that he bad failed to take action 
in the matter... Thereupon, by letter “CO”, dated September 10, 1885, you 
canceled said entries, and closed the case. 

September 12, 1885, there was filed in the local office an spplleition | 
for review of your a decision dated May 25, preceding, which appli- | 
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cation was by letter dated September 17, 1885, duly transmitted to your 
office. November 14, 1885, an appeal from your said decision, dated 
September 10, 1885, was filed in the local office, which appeal was 
transmitted to your office by register’s letter, dated November 16, 1885. 
You took uo action, either in the matter of said application for review, 
or the appeal, and on December 23, 1885, transmitted the whole record 
to the department. 

Your decision of May 25, 1885, was a final decision from which an 
appeal would lie; and the record which is uot disputed shows that 
claimant was duly notified of said decision. He took no appeal from 
said decision, neither was his application for review within the time 
required by the rules. Consequently, under the rules your action of 
September 10, 1885, properly closed the case. Thereafter an appeal 
would not lie, neither could an eppueanen for review be considered. 
Rule 112. 

Said appeal is therefore dismissed. 


TIMBER CULTURE—RIGHT OF HEIRS TO MAKE ENTRY. 
SHARRAR v. TEACHMAN ET AL. 


The right of entry is in the heirs, where the land is found subject to such appropria- 

tion, and the legal pEpcunt therefor dies before the status of the land is deter-— 

mined. 

Au entry in the name of, and for the benefit of all the heirs may be made on the ap. 

plication of one of the heirs, without power of attorney from the other heirs au- 
thorizing such action. 


Commissioner Sparks to register and receiver, Lincoln, Nebraska, May 27, 
1885. 


I have considered the appeal of John L. Sharrar from your rejection 
of his application to contest timber culture entry No. 1571, made Au- 
gust 13, 1884, on the N. 4 of NW. 4, See. 3, T. 12 N., BR. 7 E., by James 
H. Teachman, one of the heirs of Joseph Teachman, transmitted with 
the receiver’s letter of August 30, 1884. 

Said tract was returned as saline land by the surveyor-general in 1862, 
It is also part of an odd numbered section withia the limits of the 
withdrawal for the benefit of the grant to the Burlington and Missouri 
River Railroad Company, in Nebraska, by the act of July 2, 1864 (13 
Stat., 365). 

June 17, 1880, Joseph Teachman applied to enter said tract under 
the Hines culture act. A hearing was had as to the character of the 
land, and on February 8, 1884, this office decided that the land is not. 
saline and that Teachman’s application should be admitted, as the rail- 
road company has already received more land on that side (north) of its 
line than it is entitled to. The railroad company was allowed sixty 
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days for appeal from this decision. Under date of April 18, 1884, you 
reported that no appeal had been taken; also that Teachman and his 
wife had both died, and asked instructions. By office letter of May 14, 
1884, you were informed that the case was governed by the decision in 
the case of Railroad Co, v. Sturm (2 L. D., 546), and instructed to al- 
low Teachman’s heirs to make entry of the land, if they applied within 
ninety days from the receipt of notice to that effect. Pursuant to sach 
notice, James H. Teachman made entry as aforesaid, filing with his ap- 
plication an affidavit reciting that he is one of said heirs, named in the 
will of Joseph Teachman (a copy of which, unverified, is also filed), and 
that he is authorized by power of attorney from the other heirs to make 
entry in his own name for the benefit of, and in trust. for them. | 

Sharrar filed his timber culture application for the land with bis ap- 
plication to contest said entry. 
- You rejected his application, for the reason that the entry had been 
allowed under instractions from this office, and there was no ground 
for contest, whereupon he appealed. The grounds of appeal are that 
there is no law under which the right of a person to enter land descends 
on his death to his heirs, or under which such right ean be devised; that 
one of the heirs of Joseph Teachman is insane, and has no guardian, and 
that said James H. Teachman has no authority to act for hin; that the 
requirements of office letter of May 14, 1884, have not been complied with ; 
that said entry is contrary to law; and that a hearing should be had to 
enable contestant to show that said James H. Teachman was not author-. 
ized by power of attorney to act for said heirs. 
_ Sharrar claims to have been in possession of the land since April 5, 1884. 

It is contended that this case differs radically from thatof Sturm; that 
the land in controversy there was part of the public domain, subject to 
entry atthe date of the application, and the decision simply held that en- 
try should have been allowed, and an application which should have been 
. admitted isequivalentto one duly placed ofrecord; that Sturm’s applica- 
tion was, upon reversal of the decision of the local officers, entitled to full 
force and effect as an entry from the date of its tender; that at the time 
- Joseph Teachman made his application the land in question was reserved 
and couldl not be appropriated under the timber culture act, or ordinary: 
settlement laws, until its agricultural character had been determined ; 
that Teachman, having died before the decision of February 3, 1884, be- 
came final, never had anv right to the land ; that had he lived his appli- 
cation would only have dated from May 14, 1884, when said decision be- 
came final; and that henever performed any act on the land in pursuance 
of any rights previously acquired and had no rights which could descend 
to his heirs. Also, that Sharrar is the only person who has ever been in 
possession of said land. 

Sturm applied: to make timber culture entry of a tract of land in the 
limits of a railroad grant, and his application was for that reason re- 
jected by the local officers. He appealed, claiming that the land was 
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excepted from the railroad grant by reason of being within the claimed 
limits of an unadjusted private grant at the date of definite location of 
the road. | 

Before decision here Sturm died. This office found that the land was 
excepted from the railroad grant as claimed, and was then public land, — 
but held that as the widow had made no application for the land since 
her husband’s death, she could claim no benefit from his application, as 
his right to make timber culture entry died with him. This was over- 
ruled by the Secretary of the Interior, who held that although Sturm 
did not actually make entry of the land, he applied to do so in good 
faith and tendered the requisite fees. And as there is no difference be- 
tween a case where the filing was recorded and one where it wus offered 
and rejected, neither is there any difference in such acase as that, so 
far as theapplicant’s rights are concerned, for they inured to the benefit 
of the heirs. That the tract was subject to entryand Sturm’s right to 
enter was not prejudiced-by the rejection of his application in the local 
office, and inasmuch as he was prevented by death from perfecting said 
application, entry would be allowed in proper form in the name of bis 
heirs, if made witbin ninety days from the receipt of notice of said de- 
cision. 

Joseph Teachman’s application was rejected in your office for the 
reason that the tract had been returned, and noted on your records, as 
saline land, and, for the further reason, that if not saline, being part 
of an odd-numbered section, it was subject to the railroad grant. 

The status of the land applied for by Sturm could be, and was, de- 
termined by an examination of the records of this office. To ascertain 
the condition of the land applied for by Teachman, a hearing as to the 
character of the soil was necessary before the question as to whether it 
inured to the railroad grant could be decided. Both cases involved ex- 
amination and decision by this office. Sturm died before decision was 
rendered, Teachman died before the decision became final. 

In my opinion, the difference between the two vases is not material. — 

Joseph Teachman applied to enter in good faith aid, had he lived, 
could have perfected bis claim, and his rights descended to his heirs as 
in the Sturm case. Sharrar gained nothing by settlement while the 
application of Teachman was pending. 

That James H. Teachman is one of the heirs is not denied, and a 
power of attorney from the other heirs to make entry is not necessary. 
The entry should, however, have been in the name of and for the bene- 
fit of all the beirs. 7 i 

Your action denying the application of Sharrar to contest is affirmed 
and sixty days allowed for appeal. Should this decision become final, 
James H. Teachman’s application will be returned for correction, as 
above indicated. 


_ Nots.—This decision, on appeal, was affirmed by Acting Secretary Muldrow, Feb- 
ruary 15, 1537. 
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PRACTICE; EVIDENCE—REHEARING. 
CROW v. ANDRUS. 


Affidavits filed in a case after decision by the local office cannot be regarded as evi- 
dence, though entitled to consideration on motion for rehearing. 
A rehearing will not be granted by the Department where an order for the same, 
_ made by the local office, was set aside on the motion of the applicant, 


Acting Secretary Muldrow to Commissioner Sparks, February 18, 1887. 


John A. Andrus made homestead entry No. 22,278 of the 8S. W. 4 of 
Sec. 10, T. 101 N., R..66 W., Mitchell, Dakota Territory, September 26, 
1882, and commuted the same to cash entry No. 9452, March 31, 1883. 
His commutation proof submitted on that day showed that he estab- 
lished actual residence on his claim September 28, 1882; that his im- 
provements consisted of a house ten by twelve feet, a barn and granary 
twelve by twenty-four feet, and five acres of breaking—total value, $200; 
that he had resided continuously on the claim, ‘except when absent on 
business ;” and that his family, consisting of bis wife and two children, 
because of sickness had never resided on ibe claim. 

By letter, dated December 11, 1883, the register transmitted the duly 
corroborated application of John Crow to contest said cash entry, 
charging that claimant had never established’ his residence upon said 
tract. Hearing was directed by your office letter “ P,” dated March 7, 
1884, and had commencing June 2dth following. After the contestant 
had submitted the testimony of himself and that of another witness, he 
called the claimant as a witness in his behalf. Counsel for claimant, 
however, objected, and instructed his client not to go on the stand as a 
witness until the contestant closed his testimony. Contestant then 
moved a continuance, which was overruled by the receiver, to which 
ruling contestant excepted and gave notice of an appeal to the Commis- 
sioner of the General Land Office. Hethen rested his case “ subject to 
the action of the Honorable Commissioner.”. Claimant also rested his 
case “ until-the order of the Commissioner is made and heard from.” 

August 9, 1884, upon the application of contestant and the recom- 
mendation of Special Agent James it was ordered by the local office 
that the case be re-opened for trial, and that the day of hearing be set. 
for September 23d following. August 12, same year, upon motion of 


claimant’s counsel, counsel for contestant being present, the local office 


revoked and set aside said order for rehearing. December 6, 1884, the 
local officers considered the testimony submitted in the case, found 


therefrom that claimant had never resided upon his land asrequired by : 


the law, and therenpon recommended the entry for cancellation. From 
this decision claimant appealed, and by decision, dated May 29, 1885, 
you affirmed the judgment of the local office, from which affirmance an 
appeal is brought here. With this appeal is also filed a motion for a _ 
rehearing in the premises, based upon alleged irregularities in the 
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former proceedings, etc. Since your said decision claimant has also 
filed a number of affidavits, intended to show his good faith in the mat- 
ter of his claim, and the hardship that will result to him from a cancel- 
lation of his said entry. These later affidavits are not properly to be 
considered as evidence under Rule 72, but may properly be taken into 
consideration in connection with the motion for rehearing. 

From the evidence submitted at the trial of this cause in June, 1884, 
I think it clearly apparent that claimant never established and main- 
tained a residence upon his claim. It is clearly shown that at the time 
said entry was made claimant was temporarily in the Territory of Da- 
kota,.but immediately thereafter returned to Ashton, Illinois, where he 
continued to reside with his family during the time covered by his final 
proof; that he bnilt or caused to be built an uninhabitable shanty on 
the dividing line, between this and another tract, which shanty was 
removed to his pre-emption-claim about two weeks after final proof was 
made upon the tract in question. From this showing it is quite clear 
that claimant acted in bad faith throughout and that his entry should 
be canceled. Nor is there anything in the affidavits since filed in his 
- behalf which would lead to a different conclusion. It is not alleged in 
any of such affidavits that claimant has ever resided upon the land in 
question, and therefore a motion for a new trial on this ground is over- © 
ruled. As regards the alleged irregularities in the early proceedings in 
this case, it seems evident to me, that claimant cannot complain of them. 
After rehearing had been ordered by the local office—a rehearing 
which would: undoubtedly have given claimant opportunity to present 
his case in its best light, such rehearing was upon motion of counsel 
for claimant set aside and revoked. It would seem that he is bound by 
such action, and should be estopped from now asking a rehearing upon 
any alleged irregularities in the former proceedings. The motion for - 
rehearing is therefore denied, and your said decisiou is affirmed. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., February 19, 1887. 


RULES TO BE OBSERVED IN PASSING ON FINAL POOOF PAPERS IN 
PRE-EMPTION AND COMMUTED HOMESTEAD CASES.* 


I. Where final proof or any part thereof is taken before the day adver- 
tised, require new advertisement and new proof, in whole or in part, as 
the case may require, to cover that which was taken out of time. 

II. Where final proof or any part thereof is taken after the day adver- 
tised, require new advertisement and new proof, in whole or in part, as 
above provided, unless on day advertised due notice had been given of 
postponement to a day certain by the officer taking the proof, and the 
proof be taken in accordance with said postponement. Facts of post- 


* For circulars see 4 L. D., 297; id. 473; 5 id. 178; id. 220. 


% 


DECISIONS RELATING TO THE PUBLIC LANDS. 497% 


ponement and notice must be certified by the officer taking the last 
proof. 

YI. The entire proof must be taken in accordance with notice given. 
If the testimony of either claimant or witnesses is taken at a different 
time or place than that advertised; require new advertisement and new 
proof as to such defective testimony. 

[V. When witness not named in advertisement is substituted for 
advertised witness, require new notice and proof covering the testimony 
of substituted witness. 

V. The certification of naturalization papers or other court ceeoids 
should be received only when made under the hand and seal of the clerk 
of the court in which such papers appear of record, but where a judicial 
record is shown to have existed and is now lost or destroyed, proof of 
the same may be made by secondary evidenee, in BCCon ance with the 
rules of evidence governing such proof. : 

VI. Where final proof is taken by officer not named in advertisement, 
it may be accepted if otherwise sufficient, provided that the proof is 
taken at the time and exact place designated in the printed notice, and 
provided the officer alvertised to take said proof shall officially certify 
that no protest was ever filed before him against claimant’s entry. 

VII. The number, cause, and duration of all absences to be satis- 
factorily accounted for. 

VIII. When proof is made before register and receiver and certificate 
does not bear the date of said proof, require of register and receiver 
explanation thereof, and if the delay was caused by failure:to tender the 
money at date of making said proof require final affidavit, with corrobo- 
rating proof, to cover date certificate was issued. 

IX. When proof is made before any other officer, allow the necessary 
time only for a prompt transmittal of the papers to the district land 
otiice, and if any longer interval is shown between date of proof and 
date of certificate (if proof is otherwise sufficient) require affidavit of 
continued residence and non-alienation to cover date of final certificate. 

—— WM. A. J. SPARKS, 
Approved Feb. 21, 1887: Commissioner. 
H. L. MULDROw, | 
Acting Secretary. 
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DONATION—ORPHAN’S CLAIM. 
LovIsaA A. BUCHANAN. | 


If either, or both of the parents, have received a donation under any of the acts, the 
children are not entitled to claim under the fifth section of the act of July 17, 
1854. 


Acting Secretary Muldrow to Commissioner Sparks, February 24, 1887. 
On August 22, 1885 (4 L. D., 103), this Department returned to your 


office the papers relative to the application of Louisa A. Buchanan, 
formerly Louisa A. Pregg, to be permitted to locate one hundred and 
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sixty acres of land in Vancouver land district, Washington Territory, 
under the fifth section of the act of Congress approved July 17, 1854 
(10 Stat., 305), and directed your office to render a decision npon the 
merits of said application, subject to the right of appeal in case the de- 
cision should be adverse to the applicant. 

The record shows the applicant is the daughter of Andrew and Julia 
F. Pregg. both of whom are deceased. The father while travelling to- 
wards the State of Oregon with bis family and before he reached said 
State died in the year 1852. His widow and child, the applicant, then 
about one year old, proceeded into said State. In the spring of 1853, 
the widow, mother of the applicant, was married to Captain C. H. Fair- 
child, and they settled upon a tract of land containing three hundred 
and twenty acres, and perfected title thereto under the act of Congress 
approved September 27, 1850 (9 Stat., 496), one-half of which was 
awarded to the mother of the applicant. Under this state of facts,- 
your office, ou September 30, 1885, held that the application should be 
rejected, for the reason that the applicant was. not an orphan within 
the meaning of the fifth section of said act. Fron said decision the ap- 
plicant appeals, and alleges error— 

1st, In holding that the term orphan in said section means a child - 
who has lost both parents by death. | 

2d, In deciding that after the marriage of the mother to C. H. Fair- 
child, and the subsequent exercise of her donation right, the applicant 
was deprived of the privilege granted to orphans by law; and . 

3d, In rejecting the claim of the applicant. 

It is observed that counsel for the appellant have filed no brief in the 
case, and have cited no authorities either of the courts or decisions of 
this Department. The fifth section of said act provides, “That in any 
case where orphans have been, or may be left, in either of said Terri- 
tories, whose parents, or either of them, if living, would have been en- 
titled to a donation under this act, or either of those of which it ts. 
amendatory, said orphans shall be entitled to a quarter section of land. 
on due proof being made to the satisfaction of the surveyor general, 
subject to the decision of the Secretary of the Interior.” 

This act, which is amendatory of the act of Congress approved Sep- 
tember 27, 1850 (9 Stat., 496), and also the act of Congress approved 
’ February 14, 1853 (10 Stat., 158), was carefully considered by my pre- 
decessor Secretary Schurz in the case of Shadrack Powell (2 C. L. L., 
1369), decided February 28, 1880, in which it was held that said cauien 
conferred a benefit upon a certain class excluded from the operation 
of the prior acts, viz: orphans, who had been left: in the Territory of 
Oregon or Washington, or who should be left,-whose parents, or either | 
of them, would have been entitled to a donation under the act of 1850 
or 1853; that the amount of land to which such orphans would be en- 
titled npon due proof was one hundred and sixty acres, and that taking ~ 
into consideration the provisions of the three acts above cited, if either, | 
or both of the parents had received a donation under any of the acts, _ 
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the children were not so entitled te claim under and were not on 
within the meaning of the fifth section of said act of 1854. °— 

It is not shown that-said decision has been reversed or modified, sia 
no good reason appears for overruling it. The decision of your office 
is therefore affirmed. | oe 


PRACTICE; FINAL PROOF—APPEAL. 
W. B. ENNIS ET AL. 


An ones requiring ailditional proof, without final decision upon thas already sub- 
. ; mitted, is not appealable. 


Acting Secretary Muldrow to Commissioner Sparks, February 24, 1837, 


W. B. Ennis and others have made application to have.the record in 
the above stated case certified to the Department, alleging that by 
letters of August 24 and 25, you suspended the homestead entries of 
W. 2B. Ennis and others therein named, for the reason that their testi- 
mony as to the number of times and duration of their absence from their 
homesteads is vague and uncertain, and required claimants to furnish 
additional evidence through the local officers showing the number of 
.times and duration of such absence. That from this action applicants 
appealed, which you refused to transmit, holding that ‘under the rules 
this is not such an appeal that can be submitted to the Secretary, and 
until the additional evidence called for is furnished, the case will re- 
main suspended.” | | 
- Applicants do not show that any final decision has been made in said 
case from which an appeal can be taken, or that they have declined to 
comply with said requirement, thence their application should be refused. 
Applicants may refuse to furnish additional proof, and elect ‘to rely 
upon the proof submitted, in which event it would be your duty to 
make a final decision from which they would have the right of appeal. 

You will notify claimants that they will be required to elect within 
thirty days whether they will furnish additional proof, or rely upon the 
proof submitted, and upou their action in the matter or at the expira- 
tion of thirty sy s, you will make a final decision in said cases. 


DESERT LAND ENTRY--COMPACTNESS. 
FRANCIS M. BisHop. 


: siacutery ‘ienes are not abridged by depar tmental regulations. 
An entry in conformity with the statute as to compactness must be allowed, though 
in contravention of the strict letter of the general cireular. 


ov ‘The departmental regulations with respect to ‘‘ compactness” of desert entries modi- 
p Pp 


fied.. a ee pas 
“Seoretary Lamar to Ciniiitanionee Sviorke, Reacian y 24, 1887. 
Tam in receipt of your letter of April 10, 1886, transmittin. g the pa- 


pers in the appeal of Francis M. Bishop from your decision of Febru. 
ary 27, 1886, calling upon him to re-adjust the boundaries of his desert 
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land entry, made August 7, 1885, embracing six hundred acres in see- 
tions 8 and 17, T. 15 58., R. 13 B., Salt Lake district, Utah. 

The tract in question is three-quarters of a mile wide by one and a 
quarter miles long, and your office holds that it is not “compact” In 
the sense in which the word is used in the desert land act (19 Stat., 377). 

Your decision is based upon the regulations of the department, which 
so far as they bear upon the question of the compactness of tracts 
claimed under the desert land act, read as follows: 

“The requirement of compactness will be held to be complied with 
on surveyed lands when a section, or part thereof, is described by legal 
subdivisions as nearly in the form of a technical section as the situation 
of the land and its relation to other lands will admit, although parts of 
two or more sections nay be taken to make up the quantity or equiva- 
lentof one section. But entries running along the margin or including 
both sides of streams, or being continuous merely in the sense of lying 
in a line so as to form a narrow strip, or in any other way showing a 
gross departure from all reasonable requirements ot compactness, will 
not be admitted. 

“Tn no case, where the full quantity of six hnndred and forty acres 
is entered, will the side line on either side be permitted to exceed one 
mile and a quarter; and less in proportion in case the entry embraces 
less than a whole section or its equivalent.” (Gen. Oir., Mareh 1, 18384, 
p. 35). 

As this entry embraces forty acres less than six hundred and forty 
acres, and yet isa mile and a quarter long, you held that jt was not 
compact within the meaning of the rule above quoted, and you required 
the entryman to re-adjust his boundaries. soas to bring his entry within 
the rule. | | 

The desert land act provides “that uo person shall be permitted to 
enter more than one tract of land, and not to exceed six hundred and 
forty acres which shall be in compact form.” 

The tract in question, which as aJready indicated embraces six hun- 
dred acres, is in the form of a rectangular parallelogram, a mile and 4 
quarter long, and three quarters of a mile wide. Its width is equal to 
three-fifths of its length, and is uniform throughout its length. The 
sole question presented is as to the compactness of the tract. Is it 
compact; or are its shape and contour such as to call for a re-adjust- 
ment of boundaries before patent can issue? The only provision of 
the law on the subject is that already quoted, that tracts entered under 
the desert land act “shall be in compact form.” That the tract herein 
described is in compact form within any reasonable definition of the 
term “compact,” can not be gainsaid. It is therefore compact within 
the meaning of the law and must be so regarded. 

Consequently, to follow the strict language of the regulation and 
under it enforce the relinguishment of any portion of the tract for want 
of compactness would be to deprive the applicant of a statutory right, 
and this no rule or regulation of the Department can do. | 
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Two propositions, therefore, present themselves. Hither the regula- 
tion must be so interpreted and construed as to save the statutory right, 
or it must be so modified that it will not operate to defeat that right. 

An examination of the decisions of the land department discloses the 
fact that the practice has not been uniform under the rule. In some 
cases the restriction as to length of tract has been followed literally; in 
others latitude has been given by a construction of the rule which saved 
entries, although they embraced tracts greater in length than the letter 
of the regulation would warrant. While convinced that the entry in 
the case before me fully meets the requirement of the statute with ref- 
erence to compactness, I find it difficult to construe the regulation on 
the subject in such a way as to warrant the approval thereunder of this 
entry as described. 

The closing sentence, commencing ‘‘In no case,” of the regulation 
herein quoted relative to compactness is so explicit in its words of limt- 
tation as in my judgment to exclude this entry in its present form. To 
allow it and so comply with the statute would be to disregard the rule. 
The mandate of the law must be obeyed; hence the rule, in so far as it 
restricts a legal right in this case, mast be disregarded. 

But Ido not think it advisable or wise to leave standing a regula- 
tion which in practice is found to come in conflict with the law on which 
it is supposed to be based. Regulations are devised. and adopted to 
aid in the proper execution of the law, and where in any case it is found 
that they operate as an obstruction rather than as an aid they should 
be so changed or modified as to meet the purpose for which they are 
intended. The case under consideration convinces me that the regula- 
tion relative to. desert land locations and entries should be modified by 
the elimination therefrom of the words: | 

‘In no case, where the full quantity of six hundred and forty acres 

is entered, will the side line on either side be permitted toe exceed one 
mile and a quarter; and less in proportion in case the entry embraces 
less than a whole section or its equivalent.” 
' The residue of the regulation is in my judgment ample for the pro- 
tection of the government and for the proper administration of the law 
by your office and the Department; and it properly leaves to the land 
department some discretion in determining what is and what is not a 
compliance with the law. 

The decision appealed from is accordingly reversed, and you will ad- 
judicate Bishop’s desert land claim in accordance with the views herein 
expressed, treating his entry as embracing a tract compact in forin. 

It is proper here to add that this decision presents a somewhat dif- 
ferent view as to the construction of the regulation relative to desert 
land entries in the matter of their compactness from that expressed in 
the case of Lizzie A. Devoe, decided by this Department July 7, 1886 
(5 L. D., 4). In that case the regulation was treated as sufficiently 
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flexible to authorize the entry, the facts in which clearly met the re-— 
quirement of the law with regard to compactness. 

In this, upon a further consideration of the regulation, it is siesuanded 
as in part in conflict with the law, because its words of limitation are 
deemed to go beyond what ‘the statute will authorize, and it is to that 
extent abrogated. 7 

- Such modificatiou of the cgediation in no way impugns the correct-. 
ness of the conclusion arrived at iu the Devoe case, but that case, in so 
far as the reasons therefor differ from this, is modified, and this de- 
cision will furnish the authority for action in ali desert land cases not 
yet finally adjudicated in so far as the question of compactness is con- 
cerned. : 


RAILROAD GRANT—INDIAN RESERVATION. 
JACKSON, LANSING & SaGinaw R. R. Co. 


An order of the Presideut, withdrawing lands for the use of Indians, existing at the 
date of a railroad grant and the definite location thereunder, excepts the land 
covered thereby from the operation of said grant. 

Until said order was formally revoked, the effect thereof, as against the grant, re- 

- mained unchanged, though the purpose of the withdrawal had ceased to exist. 

Lands ‘‘in place” excepted from the grant are not subsequently subject to indemnity 

selection. 


Acting Secretary Muldrow to Commissioner Sparks, February 26, 1387. - 


On May 15, 1871, the Jackson, Lansing and Saginaw Railroad Com- 
pany presented to the local land office at Reed City, Michigan, a list of 
lands claimed under the grant by acts of Congress approved June 
3, 1856 (11 Stat., 21), July 3, 1866 (14 Stat., 78), and March 3, 1871 
(16 Stat., 582). Said list embraced twelve thousand, three hundred 
and thirty and forty-nine one-hundredths acres, situated in township 
thirty-four, thirty-five, and thirty-six north, range four west. 

- The record shows that said tracts are within the six mile or granted 
limits ef said grant, and that the right of said company attached on 
October 23, 1858, the date when said company filed in your office a map 
showing the definite location of its road 

It appears that on May 16, 1855, by order of the President and upon 

the recommeidation of the Commissioner of Indiau Affairs, your office 
directed the register and receiver of the Duncan land office, in said 
State, to withdraw from market: the public lands (inter alia) in said 
townships. The order of withdrawal stated that it was made for Todian 
pur poses, and upon the condition that “no peculiar or exclusive claim 
to any part of the land so withdrawn‘can be acquired by said Indians, 
tor whose benefit it is understood to be made, until after they. shall by 
- future legislation be invested with the legal title.” 
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The United States made a treaty with the Ottawa and Chippewa In- 
dians of Michigan on July 31, 1855, by the provisions of which it was 
agreed that certain townships would be withdrawn from sale and re- 
served for the use of said Indians. This treaty was proclaimed by the 
President on September 10, 1856 (see Revision of Indian Treaties, p. 
613), The withdrawal and reservation mentioned in said treaty did not 
embrace any of the lands in question. The Commissioner of Indian 
Affairs on March 3, 1860, in response to your office letter dated February 
24, 1860, advised that the land not included in the reservation fixed by | 
said treaty was not needed any longer for Indian purposes, and thereupon, 
on July 30, same year, the vacant lands in the even numbered sections 
in said townships were restored and offered at public sale at $2.50 per 
acre. Pursuant to the orler of the President, dated April 16, 1861, the 
public lands in said townships (with others) were, on April 22, same 
year, again withdrawn for the purpose of enlarging the Indian reserva- 
tion. It was, however, determined that said lands would not be needed 
for that purpose and the even sections were restored to market on Au- 
gust 19,1874. It further appears that the Grand Rapids and Indiana 
Railroad Company, one of the beneficiaries un der said grant, presented 
to the local land officers a list of lands in said towuship 34, claimed by 
the company, said list was transmitted to this Department by your 
_ office letter, dated March 31, 1874, with the recom mendation that the 
right of the company be eargeni zed, aud said list was approved by the 
Hon. Acting Secretary of the Interior on April 25, same year. The 
ground upon which your office based said sccammienaation is ‘that the 
treaty of 1855, proclaimed September 10, 1856, before the right of the 
road had attached, standing in place of and making unnecessary any 
farther legislation, had the effect to release from further reservation the 
lands not included in its terms, although such lands were not formally 
restored until 1860.” 

Your office, on May 11, 1885, refused to concur in the view above 
quoted, and held said list for cancellation, upon the ground that said 
granting act of June 3, 1856, expressly reserves from the operation of 
the grant made thereby any and all lands theretofore reserved to the 
United States by act of Congress, or in any other manner by competent 
authority: that it can make no difference that the reservation was tem - 
porary in character and that the reason therefor had ceased to exist 
prior to the definite location of the road, and your office held that ‘‘ the 
lands in questiou were withdrawn by competent authority pending the 
negotiation of a treaty with the Indians and not only the withdrawal 
but the reason for which it was ordered was in full force at the date of 
the grant, and being in a state of reservation at the date of the grant, 
they were not included therein” (citing Leavenworth, Lawrence & Gal. 
veston R. BR. Co. v. United States, 92 U.5., 733). 

From said decision the company appeals, and alleges error, in assum- 
ing jurisdiction to make said decision, because, so far as your office was 
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concerned, the precise question involved had become “ both stare decisis 
and res adjudicata.” 

It will be observed that while your office, on January 15, 1874, sub- 
mnitted to this Department a report relative to the rights of the Grand 
Rapids and Indiana Railroad and of the Jackson, Lansipg and Saginaw 
Railroad,in which the opinion was expressed that the right of the former 
company ‘vested on the 17th of November, 1857, to the odd sections 
within fifteen miles, under act of June 3, 1856, if the whole should be 
found necessary to satisfy the grant of six sections in width, and that 
the other company under the same act are entitled to the odd sections | 
within the fifteen miles limits, outside the limits of the Grand Rapids 
and Indiana, the latter company having the prior location,” also that, 
looking at the evident understanding of the governmeut at that time 
that it needed no final order of the President to revoke the conditional 
withdrawal for Indian purposes, the odd sections of right belonged to 
the grant. 

Instead of concurring in all the views expressed in said report, this 
Department deelined to express any opinion as to the rights of the rail- 
roads to lands in range four. It is true that subsequently your office 
submitted to this Departinent for approval a list of lands falling within 
the six mile limits of the first named railroad, which was approved on | 
April 25, 1874, as above stated, but it does not appear that any formal 
action has been taken upon the list at bar, certainly none by this De- 
partment. But if it be conceded that your office had no jurisdiction to 
hold said list for cancellation, surely it can not be contended that this 
Department has no authority to determine the right of said company to 
the lands embraced in said list, and if it shall not appear that said lands 
were granted to the State for the benefit of said company, it will be the 
duty of the Secretary to refuse to approve said list, and in so doing he- 
will be “exercising that just supervision which the law vests in him 
over all proceedings instituted to acquire portions of the public lands.” 
Lee v. Johuson (116 U.5., 48). 

It will hardly be necessary to discuss the question whether lands ina 
state of reservation at the date of said grant are by the terms thereof 
excepted from its operation, if they are free from embarrassment at the 
date of the definite location of the road, for in the case at bar it is evi- 
dent that the Jands in question were withdrawn by order of the Presi- 
dent prior to the date of said grant, and was still in force at the date 
of the definite location of the road. The even sections within the granted 
limits were not restored until 1860. 

It is no answer to say that the object for which the withdrawal had 
been made had been accomplished and therefore the proclamation of said 
treaty of its own force worked a revocation of said withdrawal. It does 
not do soin terms, and the rights of railroad companies under their grants 
can not be enlarged by intendment. It is, however, contended by the — 
company that, ifit is not entitled to select these lands “ in place,” then it 
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should be allowed to select them asindemnity. But this contention can 
not be maintained, for this Department in the case of the St. Paul and 
Duluth Railroad Company (4 L. D., 407), upon the authority of the 
ease of L., L. & G. Ry. Company v. United States (12 U. 8., 733), and 
the case of Winona and St. Peter hk. R. Company v. Barney (LI3d U.S. 
618), held that “if the lands are excepted out of the grant once, they 
were so excepted for all purposes.” | 

For the reasons herein stated, the conclusion of your office, holding 
said list for cancellation, must be affirmed. 


PRACTICE—SECOND CONTEST—APPEAL. 
HOoDE v. SANDO ET AL. 


The right to proceed with a second contest exists only on the final disposition of the 
prior pending contest. 


Acting Secretarg Muldrow to Commissioner Sparks, February 26, 1837. 


This record presents the appeal of Lars P. Hoode from the decision 
of your office, dated March 28, 1885, dismissing his contest against tim- 
ber culture entry No. 1908 of the NW. 4 of Sec. 28, T. 116, R. 55, made 
on April 7, 1879, at the Yankton land office, in the Territory of Dakota, 
and directing the local land officers to allow Ole L. Christiansen to pro- 
ceed with his contest against said entry. | 

It appears that said Christiansen filed his affidavit of contest against 
said entry on February 19, 1833, alleging failure to comply with the 
requirements of the timber culture law, which application was rejected 
by the local land officers, because the section in which said tract was 
situated was not stated in said contest affidavit. ‘The affidavit was 
withdrawn, and again filed on March |0, 1883, and again rejected be- 
cause of Hoode’s prior contest, dated February 23, 1883. On June i9, 
1882, said Hoode filed his affidavit of contest against said entry, notice 
issued same day, hearing was had on August 8th, same year, and upon 
the testimony submitted the local land officers recommended that said 
entry be canceled. On August 14, 1883, your office dismissed Hoode’s 
said contest, because he had failed to file an application to enter said 
_ tract in accordance with the rule in the Bundy case (I L. D., 119). No 
appeal was taken from said decision. On April 10, 1883, Christiansen 
appealed from the rejection of both contest affidavits, which appeal was 
transmitted to your office on January 24, 1884. It is alleged in said 
appeal that the omission to insert the section in the contest affidavit was 
a clerical error, that the section was stated in the application to enter 
which accompanied said contest affidavit, that the error was not made 
known until March 10, 1883, when it was corrected and the paper re- 
filed, and again rejected, as above stated. 
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It is also shown that, on October 24, 1883, said Hoode filed another 
contest affidavit against said entry, accompanied by an application to 
enter said tract under the timber culture law, notice issued same day, 
fixing December 5, 1883, for the hearing of said case. From the testi- 
mony submitted the local land officers found that the claimant in his 
lifetime and his legal representatives, since his death, have not complied 
with the requirements of said act. On October.24, 1884, the local land 
officers transmitted to your office the papers in Hoode’s contest. On 
November 25, 1884, the local land officers transmitted to your office the 
affidavit of contest against said entry and application to enter said tract 
made on September 6, 1884, by John 8. Sigler. Accompanying said 
application is the affidavit of said Sigler, alleging that the contest of 
said Hoode was speculative, and not made for his own intrest, but for 
the benefit of one George Osler, his son-in law. Sigler asked that a 
hearing be ordered and that Hoode should be directed to show cause 
why his contest should not be dismissed. 

On March 28, 1885, your office considered the rights of the respective 
parties and held that Hoode’s contest must be dismissed because of the 
prior contest of Christiansen, that Sigler’s application must be rejected 
- because he is a stranger to the record, and that Christiansen should be 
- allowed to proceed with his contest against the heirs and legal repre- 
sentatives of the deceased entryman. In your office letter of trans- 
mittal, it is stated that ‘‘the record of contest in the case of Christiansen 
v. Sando, and the appeal of John 8. Sigler from a decision of the local 
officers adverse to him involving this entry, arealso enclosed. The last 
named cases have not been finally passed upon by this office.” It ap- 
pears, however, that your office did reject Sigler’s application, as above | 
stated, 

It thus appears that while appeals have been pending from the acticn 
of the local land officers, nevertheless they have allowed parties to pro- 
ceed at much expense to prove the failure of the entryman and his heirs 
to comply with the requirements of the law as to cultivation and plant- 
ing the land. This is bad practice and works an unnecessary hardship 
upon litigants. The first application of Christiansen should not have . 
been allowed by the local officers without instructions from your office, 
on account of the pending contest of Hoode; but having been offered 
and having been perfected on March 10, 1883, and an appeal taken from 
its rejection, when your office rejected Hoode’s prior contest on August 
14, 1883, from which no appeal was taken, Christiansen’s rights attached, 
and there was no error in allowing him to proceed with his contest: in 
case the decision of your office became final, either for want of an ap- 
peal, or was affirmed by the decision of this Department. Churchill v. 
— Seeley e¢ al. (4 L. D., 589). 

- In his appeal, Hoode alleges that on February 26, 1883, he initiated a 
new contest, filing therewith his timber culture application for said 
tract. But this statement does not appear to be confirmed by the ree- 
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ord. It is true that upon the original contest affidavit filed by Chris- 
tiansen appears this indorsement, “ Rejected, because of a prior contest. 
Hoode v. Sando, filed Feb. 26, 1883.” But the only prior contest filed 
by Hoode, as shown by the record, was the one filed on June 19, 1882, 
and his subsequent affidavit of contest was made and filed on October 
24,1883. So that Hoode’s rights must be held subject to those of 
Christiansen. Sigler does not allege that Christiansen’s contest is spec- 
ulative and fraudulent, hence there was no error in refusing his applica- 
tion to contest. The soncliaion of your office in the decision appealed. 
from is accordingly affirmed. 


REPAYMENT—DOUBLE MINIMUM EXCESS. 
FREDERICK W. FRESE. 


Repayment is allowed for double minimum excess, paid on land subsequently found 
not to be within the limits of a railroad grant. 


Acting Seerstary Muldrow to Commisstoner Sparks, February 26, 1887. 


' By letter of the 11th instant, your office transmitted the “ application 
of Frederick W. Frese for return of double minimum excess paid on 
San Francisco, California, pre-emption cash eutry No. 7519, for the N. 4 
of SW. £ and N. 3 of SE. 4 of See. 2, T. 18 S., RB. 3 EW” 

Said letter requests early action, “as there i is a large number of cases 
of this class pending.” | 

' By act of Congress approved July 27, 1366 7 14 Stat., 292), a grant of 
lands was made to the Atlantic and Pacific Railroad Gomsaiy ‘¢ Begin- 
ning at or near the town of Springfield, in the State of Missouri, thence 
» + . . . tothe head-waters of the Colorado Chiquito, and thence 
along the thirty-fifth parallel of latitude, as near as may be found most 
suitable for a railway route, to the Colorado river, at such point as may 
be selected by said company for crossing; thence by the most practica- 
ble and eligible route to the Pacific.” Several maps of definite location 
were filed, which carried the definite location of the road to Sau Buene- 
ventura on the Pacific Ocean. 

On March 12, 1872, said company filed in your office a map of defivite 
location from San Francisco to San Miguel Mission, and thereupon your 
office, by letter of April 22, 1872, withdrew the odd sections along said 
jine and raised to the double minimum price the even sections. The 
land in question lies within the twenty mune limits therein defined, and 
in an even section. 

It appears that Frese filed declaratory statement December 11, 1877, 
alleging settlement in October, 1872, and made final proof January 27, 
1881, paying for the land at the rate of $2.50 per acre. 

On March 23, 1886, this Department held that the acceptance of the 
maps of definite location between San Bueneventura and San Francisco 
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(one of them being that filed March 12, 1872,) was without authority and 
void, and that the company had no grant between these points. (4 
LL. D., 458.) | | 

‘The act of June 16, 1880 (21 Stat., 287), provides that“. . . . . in 
all cases where parties have paid double-minimum price for land which 
has afterwards been found not to be within the limits of a railroad 
grant, the excess of one dollar and twenty-five cents per acre shall in 
like manner be repaid to the purchaser thereof, or his heirs or assigns.” 

In the present case the applicant has paid the double minimum price 
for the land, and the land has afterwards been found not to be within 
the limits of a railroad grant. 

I think this case comes clearly within the statute, and that repay- 
ment of the excess of one dollar and twenty-five cents per acre should 
be made. 


PRACTICE—REVIEW—APPEAL. 
W. EF. HAWES ET AL. (ON REVIEW.) 


The filing of an appeal, in any appealable case, is a waiver of any and all motions 
which may have been previously filed relative to the decision from which appeal 
is taken. 


Acting Secretary Muldrow to Commissioner Sparks, February 28, 1887. 


I have before me a motion, filed December 22d ultimo, in behalf of the 
Union Pacific Railway Company, assignee of the entrymen, for review 
of departmental decision of November 13, 1886 (5 L. D., 224), in the 
matter of the Gunnison, Colorado, coal entry No. 1, made June 6, 1883, 
in the names of Alfred R. King, Henry A. Tidd, Willis Mallory, and 
James Fisken. 

* ¥ ¥ * i 

September 22, 1884, counsel for the railway company, acting for said 
company as the purchaser of the land in question from the parties in 
whose names the filings and entry were made, filed in vour office an ap- 
plication to have said coal entry No. 1 corrected, and asking that the par- - 
ties to the several declaratory statements for the land be permitted to 
make separate entries iu accordance with said declaratory statements, 
and also that an investigation be ordered touching the regularity and 
validity of said two declaratory statements and the rights of the re- 
spective declarants therein. 

October 4, 1884, W. F. Hawes, acting for the railway company and 
also for King et al., the entrymen, filed in the local office an appeal 
from your office decision, holding the entry, No. 1, for cancellation, 
which appeal was on October 9, 1884, forwarded to your office, and was 
passed upon by the departmental decision sought to be reviewed. The 
motion for review insists that the application to have the entry amended 


DECISIONS RELATING TO THE PUBLIC LANDS. 439 


so as to conform to the filings should have been considered to the ex- — 
clusion of the appeal. 

In said motion counsel for the company urge that the entry as made 
was the result of mistake, for which the register and receiver, as well as 
the person or persons who made the eutry, were responsible, and that 
the error should be corrected by the Department in the manner sug- 
gested by their petition thus securing to the company the benefits of 
its purchase. 

The Department recognizes its right and its duty to correct errors 
committed by the local land officers, when properly brought to its at- 
tention. There is therefore no difference between counsel and the De- 
partment on this question. The only difference is as to the manner or 
nature of the correctiou. . 

The decision under consideration approved the action of your office, 
holding the illegal entry for cancellation, while the motion for review 
seeks a correction by amendment in pursuance of an application filed in 
September, 1834, and this notwithstanding an appeal from your office 
decision was filed subsequently to said application for amendment. All 
the facts now presented were before the Department when its decision 
in the case was rendered, and no good reason appears for changing the 
conclusion then arrived at. That decision adhered to the rule of the _ 
_ Department, that when an appeal has been filed and accepted in any 

case, your office has no longer any jurisdiction to further consider such 
case, and that the only action then proper is to forward the case tothis . 
Department for final disposition on the appeal. Under this rule your | 
office could not properly act upon the application to amend filed in this 
case. The appeal subsequently filed and accepted took away jurisdic- 
tion to acton the petition. The Department considered and acted upon 
the appeal rather than on the petition, which action in my judgment 
was proper. | 

The appeal brought the case here. Not only that, but it isa well es- 
tablished rule of law that the filing of an appeal in any appealable case 
is a waiver of any aid all motions which may have been previously filed 
relative to the decision appealed from. The plea that counsel who filed 
the petition for amendment did not have notice of the appeal is without 
force, since both the petition and the appeal were filed in behalf of the 
same party or parties, but by different counsel,or attorneys. The com- 
pany can not be allowed to plead want of notice of its own acts. Z 

After a careful consideration of the case it all its aspects, [ must de- 
cline to grant the motion, and the decision of November 12th is ad- 
-hered to. | 

It may here be added that were I to re-open the case and consider 
the application to amend the entry, Iam unable to see how in the face 
of the record facts and for reasous not necessary,to here discuss, any re- 
sult fuvorable to applicants could be reached. 
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PRE-EMPTION—HOMESTEAD ENTRY. 
DUNLAP v. RAGGIO ET AL, 


in the absence of a legal intervening settlement claim, there is no penalty for failure 
_ to make proof and payment, for unoffered land, within the statutory period. 
The right of a pre-emptor to purchase is not defeated by the adverse claim of a home- 
steader, who alleges residence within less than six months after entry, and fails 
to show the same. 


Acting Secretary Muldrow to Commissioner Sparis, February 28, 1887. 


I have considered the case of George Dunlap v. Ernest and Richard 
Raggio, on appeal by the former from your office decision of July 28, 
1885. 

On December 13, 1880, Dunlap filed declaratory statement for lots 6, 
9,10 and 11, Sec. 15, T. 4 N., BR. 14 5., M. D. M., Sacramento, California, 
alleging settlement on the 7th of the same month. (Un April 22, 1884, 
Richard Raggio made homestead entry for lots 10, 11, 14 and 15, same 
section, and on the same day Ernest Raggio, his brother, filed deelara- | 
tory statement for lots 6, 7, 8 and 9, in the same section, alleging settle- 
ment on the 20th of that month. | 

On May 1, 1884, Dunlap published notice of intention to submit proof 
on June 24, 1884, and cited Ernest and Richard Raggio to appear. All 
parties appeared and submitted testimony. The local officers found that 
since the date of Dunlap’s settlement, December 7, 1880, his residence 
has been continuous, excepting such times as his business called him 
away. That he has at all times since the date of establishing his resi- 
dence thereon, up to the time of this hearing, claimed and considered 
this land as his home. That his improvements consist of a house, barn 
and wagon shed, thirty acres cleared, ready for plowing, and fifteen 
acres plowed, a good brush fence on a considerable portion thereof}; 
total value of these improvements from $300 to $400. The local offi- 
cers further discussed certain absences of Dunlap, but failed to find any 
evidence of bad faith therein. They say: ‘* We are therefore of opinion 
and decide that the good faith and intent of the pre-emption claimant, 
George Dunlap, is thoroughly established; that while the said Dunlap 
failed to make his final proof within the prescribed time, the circum- 
stances are in his favor, and he should be allowed to enter the land em- 
braced in his declaratory statement. . . . . . As to the Raggios, 
the evidence shows that they reside at the town of Shee» Ranch and 
are engaged in the business of running a store, livery stable, and wood 
contracting. That itis their evident intention to erect a saw mill on 
the land embraced within their claims, and the timber thereon is of a 
suitable nature. That the settlement made by them upon this land is 
not such a settlement and residence as is contemplated by the home- 
stead and pre-emption law.” The local officers recommended that the 
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entry and filing of Richard and Ernest Raggio be canceled, so far as 
they conflicted with the claim of Dunlap. 

Your office held that the evidence failed to show that Dunlap had ever 
established a bona fide residence upon the land, reversed the decision of 
the local officers, and awarded the land to Ernest and Richard Raggio, 
subject to their making final proof at proper time. 

On the question of the good faith of Dunlap a large amount of testi- 
mony was submitted, in some respects conflicting. The testimony was 
taken before the local officers, and was carefully considered by them, as 
is shown by their opinion. On a careful examination of the testimony, 
on this point, I concur with them that Dunlap has maintained a con- 
tinuous residence under the law, and this conclusion is largely based 
on the fact that the local officers conducted the examination of the wit- 

nesses and therefore had the best opporiualiy of deciding in cases of 
conflicting testimony. 

The Raggios claim to have settled on April 20, 1884, and to have com- 
menced their actual residence on their respective crack about May lst. 
The testimony related largely to this matter, and after a careful exami- . 
nation of the same, I agree with the local officers that the Raggios, at. 
the date of hearing, resided at the town of Sheep Ranch, and were en- 
gaged in business there, and that they did not have a fesideues on the 
tracts in question. I am therefore of opinion that no valid adverse 
claim has intervened, and consequently that there is no reason shown 
why Dunlap’s entry should not be allowed. Dunlap was required by 
law to make proof and payment within thirty three months from settle- 
ment, but in case of failure so to do his claim did not terminate. “The 
law prescribes no penalty for failure to make proof and payment within 
the statutory period, beyond rendering the land subject to the claim of 
the next settler, in order of time, who has complied with the law.” (J. 
B. Raymond, 2 L. D., 659). Inasmuch as it appeared on Dunlap’s offer | 
of proof and payment that the Raggios had failed to comply with the 
law, their claims can form no lawful bar to the entry of Dunlap. (Fide- 
ler v. Kurth, 5 L. D., 188). It is true that the question arose within six 
months after. the homestead entry of Richard Raggio, and also true that 
he was not required to take up his actual residence upon the tract dur- 
ing that period, but inasmuch as he claimed to have established actual 
residence during that time, and pleaded his residence as a bar to the 
entry of Dunlap, the whole question of the validity of his claim to the 
tract was necessarily in issue. : 

For the reasons stated, the decision appealed from is reversed, the 
entry of Dunlap will be allowed, if no other objection appear, and the 
filing and entry of Ernest and Richard Raggio, respectively, will be 
canceled. 
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OSAGE LAND—PRE-EMPTION—PURCHASE BEFORE PATENT. 
UNITED STATES v. JOHNSON ET AL. 


Until all of the preliminary acts required by law have been performed by the pre- 
emptor he has acquired no right as agaiust the government. 

Purchasers after entry and before patent take only an equity and are charac? with 
notice of al) defecta in their title. : 


Acting Secretary Muldrow to Commissioner Sparks, February 28, 1887. 


Ihave considered the several cases of the United States v. Daniel 
Jobnson, Henry C. Keefer, Martin Traverse, Martin Hayden, John C. 
Davidson, entrymen, and Edward Corrigan, transferee, as presented 
by the appeals of the latter from the decision of your office, dated July 
14, 1885, refusing to revoke its former action canceling the Osage cash 
entries of Johnson, Keefer, Traverse,and Hayden, «nd holding for can- 
cellation the Osage cash entry of Davidson. 

The record shows that Johnson made Osage entry (application No. 
3361) November 16, 1882, of the NW. 4 of Sec. 28; that Keefer made 
entry (application No. 3432) Deceinber 7, 1882, of the NW. 4 of Sec. 
oo; that Traverse made entry ‘application No. 3383) November 21, 
1882, of the SE. 4 of Sec. 23; that Hayden made entry (application No. 
+3434) December 7, 1882, of the NE. 4 of Sec. 33, and that John C. 
Davidson made entry (application No. 3650) April 10, 1883, of the W. 
‘4 of the NE.4, and the W. $ of the SE. 4 of Sec. 34—all in township 34, 
5., hk. 9 W., Wichita land district, Kansas. 

In July and August, 1883, your office canceled the entries of John- 
Son, Keefer, Traverse and Hayden, upon the reports of a special agent 
of your office and allowed the entrymen sixty days within which to 
show cause why their entries should be re-instated. 

Hayden was duly notified of your office decision canceling his said | 
entry, but took no action thereon, and your office, on January 28, 1885, 
closed his case and James E. Talley, was allowed to make entry of said 
land. On May 17, 1884, your office ordered a hearing upon the report 
of a special agent that Davidson’s entry was fraudulent and made in 
the interest of another. 

Un March 7, 1885, 8. J. Crawford, Esq., entered his appearance in 
your office in behalf of the parties claiming said lands, tiled certain af- 
fidavits, waived their right to a hearing, and asked that the several 
cases be examined on their merits. Your office, on July 14, 1885, con- 
sidered the several cases and held that the affidavits submitted by the 
claimants are not sufficient to overcome the proofs of fraud submitted 
by said special egent. On August 22, 1885, the attorney for the claim- 
ants filed an appeal from said decision of your office, upon the ground 
that the affidavits submitted on March 7, 1855, show conclusively that 
the entrymen complied substantially with the law governing the sale of 
‘Osage lands. 
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On September 16, 1885, Messrs. Hatton and Rugles, attorneys for 
said Corrigan, filed in the local land office four separate appeals from 
said decision of your office, dated July 14, 1885, canceling said entries. 
Ceunsel for Corrigan have filed copy of an argument made in the eases 
of Talley and Talley rv. Traverse and Keefer and Corrigan, transferee, 
on appeal from your office decision, dated December 3, 1884, and de- 
eided by ‘this Department on June 3, 1$86, ee & R., vol. 55, p. 408,) 
involving the validity of said entries. 

Itis insisted by the counsel for the transferee that said decisions of 
your office canceling said entries are void for want of jurisdiction, and 
that after the register and receiver have accepted the proofs and pay- 
ment, in whole or tn part, from the pre-emptor, the courts of the coun- 
try are the only tribunals that can inquire into allegations of fraud in 
the procurement of an entry, and upon proof cancel the same. This 
question has been repeatedly adjudicated by this Department, and must 
be considered as well settled against the contention of the appellant. 

It is clear that under the decisions of the courts, until allt of the prelim- 
inary acts required by law have been performed by the pre-emptor he 
hag acquired no right as against the government. Frisbie ». Whitney 
(9 Wall, 189); The Yosemite Valley case (15 Wall., 77); Grand Gulf 
R. R. & Banking Co. et al. v. Bryan (8 Smed & M., 268); Hutton », Fris- 
bie (37 Cal., 475); Phelps et al. v. Kellogg (15 IIL, 135); Bird v. Ward 
(1 Mo., 398) ; Perry v. O’Hanlon (11 Mo., 585); Lamont ~%. Stimson (3 
Wis. 545). 

If there was any doubt of the power of the Commissioner of the Gen 
eral Land Office to cancel the entries wheu fraudulently made, the ex- 
ercise of that power for a long time is very persuasive that the juris- 
diction has been properly exercised. Edwards v. Darby (12 Wheaton, 
206); Atkins v. Disintegrating Co., 18 Wall, 272, 301); Smythe v. 
Fiske (23 Wall., 374, 382); United States v. Pugh (99 U. 58., 265); 
United States v. Moore (95 U. S., 780, 763), 

It is further insisted by the appellant Corrigan that he is an innocent 
purchaser without notice, and therefure the cancellation of said entries 
could not affect his rights. But this contention can not be maintained. 
All purchasers of lands after entry and prior to the issuance of patents 
are charged with notice that said entries must be confirmed by your 
office, and if the entrymen has imposed upon the register and receiver 
with false and fraudulent proof and thereby obtained a cercate of entry, 
the purchaser can acquire no better title than the vendor possessed. 

In the case of Root v. Shields (1 Woolworth, 340), in the United 
States circuit court for Nebraska, the court held (Mr. Justice Miller), 
that parties claiming to be bona fide purchasers will not be protected 
as such when (1) they purchased before the patent of the government 
issued, although they had no knowledge in fact of any defect in their 
title, because they purchased only an equity. (2) When the defect 
in the title arises out of a rule of law, of which they are bound to take 
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notice, and (3) When the title acquired is absolutely void. See also 
Kerr et al. v. Watts (6 Wheaton, 160); Carroll v. Safford (3 How., 461) ; 
Randall v. Edert e¢ al. (7 Min., 359); Gray e¢ al. v. Stockton (8 Minn., 
472); Arnold v. Grimes (2 Lowa, Greene’s Rep., 83); 3 Upin., 91 & 
666. 
Tn the case of Whitaker ex rel. v. Southern Pacific R. RB. Co., decided — 
July 27, 1880, (2 C. L. L., 919,) this Department held that ie words 
“bona fide parelasers for a valuable consideration,” found in section 
2262 of the Revised Statutes, must be understood as having been used 
according to their well established legal import, as there was nothing 
in the statute to show that any other sense was intended; that it was 
well settled that the doctrine of bona fide purchasers for a valuable con- 
sideration does not apply to the case of the purchaser of an equity; that 
the doctrine ‘is used for the protection of purchasers of legal or ap- 
parently legal titles; that it can only be used asa defence. It is a mere 
Shield and not a weapon of attack (3 Op., 93); that in all cases of pur- 
chases of pre-empted lands before the issuance of patents therefor, the 
rule caveat emptor is particularly applicable; and if the entries are fraud- 
ulent or void, the purchasers acquire nothing; and that the benefits of 
the doctrine of bona fide purchaser under said section 2262 can only be 
sought and applied in the courts. The following authorities are cited in 
support of the conclusions: Polk’s Lessee 7. Wendell (5 Wheaton, 308); 
Vattier +. Hinde (7 Peters, 27): Sampeyreac and Stevens v. United 
States (ibid., 241); Boone v. Chiles (10 Peters, 179); Carroll v. Safford 
(3 How., 461); Shepley v. Cowan (1 Otto, 340); Moore v. Robbins (6 Otto, 
530); Smith v. Shane et al. (1 McLean, 27); Dupont v. Waterman (10 
Cal., 354); Chew v. Barnet (11 Serg. & R., Pa., 3893); ‘Pinson wv. Ivey 
(1 Verger, Tennu., 302); Craig v. Leeifer et al: ( 10 Tenn. faa Oakly v. 
Ballard et al. (1 Hemstead, 476). 

The decision in the case of Whitaker (supra) has been uniformly fol- 
lowed by this Department. See cases of Margaret 8. Kissack (2 C. L. 
L., 421) and C. P. Cogswell (3 L. D., 23), where the subject was care- 
fully considered by my predecessor, Secretary Teller,—and the case of 
R. M. Chrisinger (4 L. D., 347), decided January 25, 1886. 

But aside from the foregoing, the power to cancel an illegal entry by 
this Department is expressly recognized by the act of Congress approved 
May 14, 1880 (21 Stat., 140), wherein it is provided that the successful ~ 
contestant shall have the preference right of entry of the tract covered 
by the entry canceled by his procurement. | 

The record shows that the appellants through their counsel expressly 
waived any right to a hearing and asked your office to determine the 
rights of the parties upon the ex-parte affidavits filed in the case. The 
testimony is for the most part in direct conflict, but your office found 
that the affidavits submitted by the appellants were not sufficient to 
overcome the proof submitted by the special agent of your office, tend- 
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ing to show that said entrymen had never been actual settlers oa the 
tracts claimed by them. If that be true, then the entries were made in 
fraud of the law, and they should be canceled. United States v. Wood- 
bury et al. (15 L. D., 308); Brake v. Ballou (19 Kansas, 397). 

In the cases at bar the entrymen failed to make to make application 
for a.re-instatement of their said entries within the prescribed time 
after due notice thereof, and the transferee bases his defence upon the 
want of power of this Department to cance) said entries. 

It will be observed, however, that Mr. Crawford, in his appeal, dated 
August 22, 1885, insists that the affidavits submitted by him in support 
of said entries show conclusively that the entrymen complied sub- 
stantially with the law regulating the sale of said lands. The proof in 
each case was made in accordance with the rules and regulations of 
this Department relative to entries under the general pre-emption laws, 
No question is raised by the appellant that the rules and regulations 
governing sach entries do not apply to the entries under consideration. 
The decision appealed from proceeded upon the theory, which was sus- 
tained by the decisions of the Department, that the entryman under the 
provisions of said acts providing for the sale of the Osage trust and 
Diminished Reserve lands in Kansas, must show full compliance with 
the requirements of the general pre-emption laws. But in the case of 
the United States v. Woodbury e¢ al..(5 L. D., 303), it was held by this 
Department that “the only condition prerequisite to an entry of these 
lands is that: the purchaser shall be an actual settler with the qualifica- 
tions of a pre-emptor,” and the case of Morgan v. Craig (10 ©. L. O., 
234), cited in La Bolt ». Robinson (3 L. D., 490), was overruled. | 

Since the decision of your office was: rendered under the construction 
of the law by the Department, which has since been modified as above 
indicated, and the affidavits submitted by the special agent are in con- 
flict with those submitted by the claimants, so that it is difficult to as- 
certain the exact facts concerning said entries, it is deemed advisable 
that a hearing be had in accordance with the rules of practice, giving 
all parties in interest an opportunity to be heard and cross-examine the 
witnesses who may testify against theirinterests. To that end you will 
please direct the local land office to order such hearing, to ascertain 
whether said entrymen were actual settlers at the date of their respéct- 
ive entries and were possessed of the qualifications of pre-emptors. 
Upon the receipt of the testimony submitted with the opinion of the 
local land officers, your office will again consider the cases. A special 
agent, if practicable, should be present to protect the interests of the 
government. 

The decision appealed from is modified accordingly. 
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HOMESTEAD CONTEST—PRACTICE. 
BRANNON v. URIELL. 


Failure to submit evidence, on due opportunity offered in the regular course of pro- 
ceeding, cuts off the 1ight tu be further heard on the merits. 


Acting Secretary Muldrow to Comnvissioner Sparks, March 1, 1887. 


Cn July 29, 1880, Louisa Uriell made homestead entry for the NW. 4 
of Sec. 21, T. 104, R. 62, Mitchell, Dakota. In February, 1842, Edward 
Brannon brought contest against the same on the charge of abandon- 
ment. On April 10, the day set for hearing, a motion for continuance’ 
on the part of claimant was filed and overruled by the local officers; 
contestant submitted the testimony of certain witnesses tending to show 
that claimant had never established residence on the land. Afterwards, 
on September 20, 1883, the local officers sent out notice to the claimant — 
that they had adjudged her entry forfeited. Thereupon claimant filed 
a motion to set aside the judgmens and dismiss the contest, setting out 
various irregularities in proceeding. The local officers,on May 3, 1884, 
ruled as follows: “In order that no question may arise as to the reg- 
ularity of the proceedings, upon motion of J. K. Doolittle, attorney for 
contestant, as well as upon motion of said claimant, itis hereby ordered 
that said contest be dismissed, and that said contestant be permitted to — 
initiate a new contest against the same entry.” On the same day con- 
testant filed a new affidavit of contest, also alleging abandonment, and . 
service of notice thereof was acknowledged by attorney for claimant. 
Hearing was ordered for July 3, 1884. On that day contestant with 
witnesses appeared and submitted testimony to the effect that no one 
had resided on the tract in question from the date of entry to May 3, 
1884, the date of the initiation of the second contest; that a house was 
built on the tract in the fall of 1883, but was uninhabited; that there 
was no cultivation whatever, and that the land remained in a state of 
nature. The case was then continued to August 9, and on that day 
claimant filed a motion to dismiss, which was overruled. She was then 
offered an opportunity to submit testimony, but refused, and took an 
exception to the order overruling her said motion. The local officers 
thereupon decided in favor of contestant, and on appeal your office by 
letter of July 11, 1885, affirmed that decision. Claimant’s present appeal 
sets up many grounds of error, the only ones requiring any notice being 
as follows: that the local office erred in overruling her motion to dis- 
miss the first contest. That question can not now be raised, for the first 
contest has been dismissed, and on claimant’sown motion. She further 
urges that it was error to award contestant a right to initiate a second 
contest on said motion. While it is true that the local officers have no 
authority to award such a privilege, it is not pretended that any adverse 
right intervened between the dismissal of the first and the initiation of 
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the second contest, nor that claimant had in the meantime complied 
with the law. The present contestant was therefore in the same posi- 
tion as any other applicant for the right of contest, and no harm was. 
done claimant by the order of the local office. The local officers granted 
her motion to dismiss and of that ruling she can not complain. She 
says further that she was not present at the hearing on July 3. What- 
ever may be the fact, she had notice of the hearing and shows no reason 
for her absence, and is therefore bound by the evidence submitted. In 
any event, her refusal on August 9, to sabmit evidence when offered the 
opportunity in the regular course of proceeding, cut off her right to be 
heard further on the merits of the case. I find no reason for disturbing 
" said decision, and it is accordingly affirmed. 


INDIAN LANDS—ALLOTMENTS—SANTEE SIOUX. 
LEWIS E. Scort ET AL. 


. Allotments under the act of March 3, 1863, were excepted from the Executive order 
opening the reservation to settlement and entry. 


Acting Secretary Muldrow to Commissioner Sparks, March 1, 1887. 


I am in receipt of the appeals of Lewis E. Scott, Ida B. Sunderland, 
Gideon Warner, George F. Bolster, Henry Vodeger, Emil Schindler, 
and Yokert Kozina, from your decision of August 13, 1885, affirming 
the action of the local officers in rejecting their applications to make 
pre-emption filings or homestead or timber-culture entries upon certain 
lands described by them in the Niobrara land district, Nebraska. 

The ground of the rejection of said applications was that the tracts 
applied for were formerly within the limits of the Santee Sioux Indian 
reservation, and in each case had been selected by and allotted to indi- 
vidual Indians under the provisions of Executive Order dated February 
9, 1885. | " 

These appeals are based substantially on the ground that the allot- 
ments were not made under any existing law or treaty. The records of 
your office, however, show that the land in question is within the Santee 
Sioux Indian reservation, and that the allotments herein were made 
under the act of March 3, 1863 (12 Stat., 819), and were duly approved 
by the President; and no reason is shown why such disposition of the 
Jand was not in accordance with said act. JI affirm your decision. 
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HOMESTEAD ENTRY—COMMUTATION PROOF. 
WHITCOMB v. Boos. 


On the commutation of a homestead entry the plea of poverty, as an excuse for absence 
from the land, is not consistent with good faith. 


Acting Secretary Muldrow to Commissioner Sparks, March 1, 1887. 


I have considered the case of Leslie C. Whitcomb v. Ferdinand Boos, 
involving the SE. 4 of Sec. 7, T. 111, R. 63, Huron district, Dakota. 

Boos made homestead entry of the tract described, August 12, 1382. 
Contest was initiated January 22, 1884. February 19, 1885, final proof 
was offered; contestant appeared and protested. Hearing on the pro- 
test and contest was had April 18, 1884—the allegation being failure to 
comply with the law in the matter of residence and cultivation. The 
local officers held that claimant’s residence and improvements had been 
sufficient. Contestant appealed; but it appearing that notice of decis- 
ion was given him September 18, while the appeal was not filed in the 
local office until October 29, 1884—forty-one days afterward—the local 
office and your office rejected the appeal. Your office, however, refuses 
to consider the decision of the local officers final, holding it to be “ con- 
trary to existing laws and regulations” (see Rule 48 of Practice); and 
you proceed to consider the case upon its merits, in view of the testi- 
mony taken at the hearing. | 

According to claimant’s own testimony, he put up a shanty on the 
jand and first staid there over night January 15, 1883, and the next day | 
returned to Huron with the team he had hired to take him to the tract. 
He kept a memorandum of the number of times he visited the tract 
after that, from which it appears that he went to the land four times in 
February; three times in March; five times in April; in May he broke 
five or six acres, and was there three days; in June visited the tract 
twice; in July three times; in August five times; and soon. Hesays 
he did not sleep on his claim every time he visited it. One of his visits 
is thus described by witness Fink: “ About the middleof July was the 
first time I saw Boos; he came to my house and left a part of a veloci- 
pede; he said he was going to his claim; he was gone about two hours 
and came back, and said he was going to Huron.” 
_ As bearing upon claimant’s good faith, witness Lincoln testifies: 
*¢ My impression is that he did not put up his house till the last of Feb- 
ruary; because he came up to work on it, and staid with me over night, 
and said his six months was up, and he must put up something to make 
a show.” | 

In short, the testimony is convincing that claimant did not make the 
tract his home; but that he made his home with his father, in the vil- 
lage of Huron, until he (the claimant) married, and that thereafter he — 
lived with his wife, on the claim of her brother, for whom she worked. 
There is nothing to indicate that his wife ever went near the tract, from 
her marriage (in October, 1883,) till the hearing (in April, 1884), 
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It is noticeable that one of claimant’s two final-proof witnesses lives . 
several miles distant from his claim; that the witnesses against him 
are persons living nearest to his claim; and that two or more of the 
persons living near his claim were requested by him to serve as wit- 
nesses on his offering final proof, but refused, not considering that he 
had complied with the law. 

Counsel for claimant contend that the decision of your office is nnjust 
and oppressive, in that claimant is “ bound down hand and foot by 
poverty, and the victim of misfortune.” But this fact would, under the 
circuimstances, tend rather than otherwise to strengthen the suspicion 
of bad faith on his part; for if he really intended to make the land his 
home, no reason appears why one so exceedingly poor—not only penni- 
less, but in debt—should insist on paying two hundred dollars for what 
he might obtain for nothing, and when he had yet over five years within 
which to comply with the provisiors of the Jaw in order to do so. : 

In view of the facts herein set forth, clearly indicating an attempt to 
obtain title to the tract in question without fulfilling in good faith the 
requirements of the law,I affirm your office decision reversing the action 
of the local officers, and direct that Boos’s entry be canceled. 


PRACTICE—NOTICE OF APPEAL AND ARGUMENT. 
COOPER v. HARRIS. 


It is a valid objection to the notice of appeal and argument that the copies thereof, 
furnished opposite counsel, are not legible. 

Permanent absence from the land immediately following final proof, offered in the 

presence of an adverse claim, and prior to the issuance of final certificate, intica- 


tive of bad faith. 
Acting Secretary Muldrow to Commissioner Sparks, March 3, 1887. 


I have considered the case of J. ©. Cooper v. Edward C. Harris, in- 
volving the E. 4 of NW. 4 of Sec. 6, T. 111 N., R. 65 W., Huron, Dakota, 
on appeal by Harris from your decision of March 31, 1886, holding his 
filing for cancellation and awarding the land to Cooper. 

The material facts in the case are substantially as follows: Harris 
filed his pre-emption declaratory statement March 9, 1882, for the NW. 4 
of said section, alleging settlement February 23, 1882. March 15, 1882, 
said filing was canceled upon relinquishment as to the W. 4 of the tract, 
and left intact as to the E. 4. 

— July 24, 1882, Cooper filed pre-emption declaratory statement for said 
Ei. 4, with allegation of settlement July 19, 1882. 

Harris, on the 27th of November, 1882, offered his pre-emption final 
proof on the tract in question, and Cooper filed a protest against the 
-allowance of the same, setting forth that Harris had not made settle- 
ment and residence in good faith. On said protest a hearing was 
ordered. | 
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January 16, 1884, your office rejected said final proof as unsatisfactory 
in regard to residence, but as his time for making proof had not ex- 
pired Harris was given an opportunity to present new proof. From 
that action he appealed, and on the 31st of October, 1884, the Depart- _. 
ment affirmed your said office decision of January 16, 1884. 

In the meantime, Harris went with his family upon the tract, and 
on November 3, 1884, again offered final proof, and protest was again 
‘filed by Cooper, charging (1) that Harris had failed to make any 
settlement or commence any improvements upon said tract prior to 
‘filing his declaratory statement therefor; (2) that said declaratory state- 
ment was not made in good faith for his own use and benefit, but for 
speculative purposes, he being in collusion with certain parties named 
-in the protest as ‘at that time connected with the DD. C. Railway Com- 
pany, in the employ of which Harris was a train dispatcher; (3) that 
.said Harris had failed to reside upon, inhabit and improve said land as 
required by the pre-emption law; and (4) that he was maintaining a 
claim to said tract under proof previously offered and then pending 
before the Secretary of the Interior. : ¢ 

It will be observed that Harris did not await the promulgation of ie 
decision on his appeal to the Department before making his poeone Oner 
of final proof. 

Said decision allowing him to make new fiual proof was rendered Octo- 
ber 31, 1884. His final proof was offered November 3, 1884, after due 
notice by publication. In connection therewith he made a special affi- 
davit, from which it appears that he first went on to the tract with his 
family in March, 1884. On the 24th of the same month (November, 
1884) Cooper offered final proof under his filing for the same land. Har- 
ris filed protest, alleging prior settlement, and that Cooper had not set- 
tled upon, inhabited or improved said tract as required by law. 

Hearing was ordered, and on the day set (February 3, 1885) a motion 
was made in behalf of Harris that so much of Cooper’s protest as 1s 
not limited strictly to a denial of his (Harris’s) residence as stated in 
the new proof, submitted by said Harris November 3, 1884, be dismissed. 

Upon this motion the register and receiver ruled that any further ex- 
amination of witnesses be confined to the allegations as to residence. 

The hearing then proceeded, and several witnesses in behalf of Cooper 
as protestant were examined. Harris offered no testimony, and de- 
clined to place any witnesses upon the stand. He elected to rest the 
case and stand on his final proof. Cooper was thus deprived of an op- 
portunity to cross-examine Harris or his witnesses on final proof. - 

The local office ruled in favor of Harris, from which action Cooper ap- 
pealed to your office, which reversed the action below and held the 
filing of Harris for cancellation. 

From that decision appeal is now before me. Objection 1s made 
thereto by counsel for Cooper on the ground that the copy thereof 
served upon them is not legible. Said copy is here in the case, having 
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been forwarded with request that proceedings be stayed, and that ap- 
pellant be required to serve upon them a legible copy of said appeal 
and argument. | 

Had said motion been made promptly upon receipt of said copy by — 


counsel for Cooper, I think I should have favorably considered their: — 


petition, for upon inspection of the copy complained of I find it impos- 
sible to read it as a whole, and itis with difficulty that even the more 
Important portions thereof can be deciphered. However, as by close 
serutiny and patient examination enough of it can be read to disclose 
the fact that it is an appeal from your decision now under consideration, 
and substantially what the grounds of appeal are, I have concluded, 
since counsel waited several weeks before presenting their objections, 
and in order to prevent further delay, to consider and dispose of the 
case on the record as presented. 

The evidence clearly shows that Harris did not establish an actual 
residence upon the tract prior to March, 1884, when as he himself states 
he moved on to the tract with his family. At that date, however, 
Cooper was residing upon the land and was claiming it. He continued 
his residence on the land and was there at the date of the hearing, 
February 3, 1885, after both had offered their final proof. 

While Harris took his family upon the tract in March, 1884, and they 
remained there, as far as the record shows, until he offerea his proof in 
November, 1884, they and he then left the land, and he has not since 
inhabited the tract. He thus terminated what he claimed was resi- 
dence, although his proofs were objected to and final certificate thereon 
did not issue. The case is still a pending one on his final proof. Not- 
withstanding this, it appears he has not only left the land, but has 
gone to a distant State and is there residing. He was not even in the 
Territory at the date of the hearing. These facts are not consistent 
with the theory of good faith under his filing. 

Upon a full consideration of all the facts and circumstances, I find 
nothing in the case which ealls for a disturbance of the conclusion ar- 
rived at by you, and your decision is affirmed. 


RELINQUISHMENT; PRACTICE—APPEAL. 
 BRADWAY v. Down. 


On the presentation of the entryman’s relinquishment accompanied by his applica- 
tion to enter the land under a different law, the existing entry should be at once 
canceled and the application allowed subject to any intervening adverse right. 

The appellant does not waive the right to prosecute his pending appeal by the insti- 
tution of a second contest on new ground of action. 


Acting Seeretary Muldrow to Commissioner Sparks, March 3, 1887. 


I have considered the appeal of J ohn H. Bradway from the decision 
of your office, dated April 17, 1885, holding for cancellation his timber 
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culture cnt, made October 1, 1884, at Fargo, Dakota Territory, for 
the SE. 4 of Sec. 18, T. 140 N., BR. 53 W. 

It ecuna that on Pebrnary, 5, 1878, Patrick Dowd made timber cult- 
ure entry of said tract, and edniteat was filed against the same on June 
12, 1883, by Robert Hayes, alleging failure to plow and plant according 
tolaw. Hearing was set for August 2, 1883. At that time the cause 
was continued until November 14, 1883, on application of the plaintiff. 
On November 1, 1883, a stipulation was filed, signed by the attorneys . 
of both parties, withdrawing and dismissing said contest. At the same 
time was presented the relinquishment of said entry by Dowd, and an 
application by him to enter the tract under the homestead laws. The 
register and receiver seem not to have acted upon any of these papers 
at the time of their presentation. But those officers state that *‘ on the 
adjourned day of this case (November 12) neither party appeared and 
the case was dismissed” ; and on the same day “Jobn H. Bradway filed | 
contest against this claim, and deposited fees and application to enter . 
‘subject to the final disposition of this case.” 

On December 21, 1883, the register and receiver transmitted the 
papers to your Office, reporting that in their opinion the transaction 
between Hayes and Dowd was a corrupt one, and that it was a clear 
_ case of “buying off” a contest, and that it was the second time Dowd 
had bought off a similar contest. They therefore recommended that 
Hayes be held to have forfeited all further rights under the timber 
culture laws; that the relinquishment of Dowd be accepted and his 
timber culture entry be canceled, and the land declared open to. entry 
by the first legal applicant; and that said relinquishment having been 
presented prior to the contest of Bradway, the latter can not gain any 
priority by virtue thereof. 

There seems to have been no appeal to your office from these findin gs 
and recommendations of the register and receiver, but on September 
15, 1884, said case was acted upon by your office, and the recommenda- 
tions of the local officers not approved. It was held that the contest 
of Hayes ought to have been dismissed, the relinquishment of Dowd 
received on presentation, his timber culture entry canceled forthwith, 
his homestead entry allowed, and the action dismissing the Hayes con- — 
test was approved; and instructions were issued in accordance to the 
local officers. From this decision of your office no appeal was taken. 

It does not appear from anything in the record on what day the letter 
containing these instructions was received at the local office. But it is 
inferred it was received and the instructions, as to cancellation of said 
timber culture entry of Dowd, carried out, on or shortly before Septem- 
ber 30, 1884, because, on October 1, 1884, at 9 A. M., Bradway was al- 
lowed to make timber culture entry of said tract, *‘ subject’to the rights 
of Patrick Dowd (see Commissioner, ‘C’, September 15, 1884).” On 
the same day, at 3 P. M., Dowd made homestead entry as allowed by 
the Commissioner's letter. On April 17, 1885, the said timber culture 
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entry of Bradway was held for cancellation by your office, and it is the 
appeal of Bradway from that action which is now before me. 

When Dowd’s relinquishment of his timber culture entry was pre- 
sented at the Fargo office on November 1, 1884, it was the duty of the 
local officers to have received it and forthwith have canceled the entry ; 
and the application of Dowd to make homestead entry presented with 
the relinquishment should have been received and recorded then and 
there. Mitchell v. Robinson (3 L. D., 546); Tilton v. Price (4 L. D., 
123); Cleveland v. Banes (ib., 534). 

Ordinarily such entry would be subject to the preferred right of the 
contestant ; but in this case the withdrawal of his contest by Hayes, 
presented at the same time, was a waiver of such preferred right; and 
at the time of the presentation of Dowd’s homestead entry on Novem- 
ber 1, 1883, the land was open to entry, and there was no claim set up 
to fie same by any one. 

Dowd thus clearly having the first right to enter said tract, your office 
acted properly when on April 17, 1885, it held for cancellation the 
timber culture entry of Bradway, made October 1,188L. I therefore 
affirm your judgment in the premises. 

- It appears that since the above appeal was taken, and on October 15, 
1885, the said Brad way initiated a contest against the said homestead 
entry of Dowd alleging abandonment and failure to establish residence. 
A hearing was had before the local officers, who were of opinion that 
contestant fully substantiated the charges, and recommended the can- 
cellation of said entry. From this action Dowd appealed, and without 
action thereon you have transmitted the papers in said case to this De- 
| partment. 

_ The appeal of Bradway, which I have been considering, insisted upon 

his right to enter the tract in question, as superior to that of Dowd. 
The contest since instituted involves no question as to the prior right 
of entry, but, conceding the legal and actual existence of said entry, 
seeks its cancellation because of failure, on the part of the entryman, 
to comply with the law as to residence. The contest is thus based upon 
a@ separate and distinctive cause of action, arising long subsequent to 
the first claim of Bradway. This being so, the case dues not come 
within the rule as laid down in the case of Holdridge v. Clark (4 L. D., 
382), and other similar cases, which hold that the right of appeal from | 
an adverse decision is waived by the initiation of a second contest. 
Therefore I have considered and disposed of the appeal of Bradway 
from the cancellation of his entry and not dismissed 1t because of his 
subsequent contest. 

However the register and receiver erred in ordering « hearing and 
taking testimony in said contest, pending the appeal of Bradway, but 
should bave held the contest to await the disposition of the pending 
cause, : 
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I return to you the papers in said contest for your action thereon. 
Should the record disciose that the- defendant therein appeared and 
participated in the proceedings without raising any objection to their 
irregularity, because of the pendency of said appeal of Bradway, the 
irregularity of said proceedings, in that respect, ought to be considered 
as walved by him, and the case passed upon by yon as though said . 
irregularity had not existed. 


PRE-EMPTION—HEIRS—AD MUINISTRATOR. 


FOSTER v. SMITH ET AL. 


On the death of a pre-emptor his heirs may complete the entry at any time within 
the period allowed the pre-emptor. 

The administrator is likewise authorized to make such entry from the date of his 
official qualification. 

The intervention of an adverse claim cuts off the right of an administrator who:atter 
notice of such right, fails to take action within the proper period. 


Acting Secretary Muldrow to Commissioner Sparks, Mareh 3, 1887. 


I have considered the case of George M. Foster v. John T. Smith, 
adininistrator of the estate of Joseph Preiss, deceased, on appeal by 
Foster from your office decision of May 31, 1884, holding for cancella- 
tion his homestead entry and allowing an entry for the heirs of Preiss. © 
The tract involved embraces the 8. $ of the NE. 4 and the N. $ of the 
SE. 4 See. 30, T. 26, R. 9 W., Niobrara land district, Nebraska, 

From the record, it appears that Joseph Preiss, an unmarried man, 
filed his declaratory statement on March 23, alleging settlement March 
17, 1880; that he built a one-story house ten by twelve feet; dug a 
well; broke fifteen acres, perhaps partially cultivated the same, and 
resided on the tract up to the time of his death on June 25, 1882. That 
prior to his death, Preiss was engaged in a contest concerning this land, 
with one Elder; that your office rendered a decision in that case on 
September 19, 1882, canceling the entry of Elder, and authorizing an 
entry by Preiss (on payment of the purchase money) upon proof ten- 
dered at the trial, notice of which decision was duly sent out; that on 
August 25, 1882, Smith was appointed admiuistrator, but did not learn 
of the rights of Preiss in the premises until December 15th following. 

The record further shows that Foster, a married man, having a family, 
on August 3, 1883, applied to enter the tract under the homesteaa law; 
that his application was rejected by the local officers, for the reason that 
‘‘the land applied for is embraced in the declaratory statement filing of 
Joseph Preiss, his final proof of which was accepted by the Honorable 
Commissioner September 19, 1882.” From this decision Foster ap- 
pealed, alleging that the rights of Preiss, if any, had expired. On that 
appeal your predecessor on October 15, 1883, held: 


“The failure of the pre-emptor to complete his entry by making pay- 
ment within a reasonable time after your notice amounted to an aban- 
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donment.or waiver of his right to enter upon the proof presented in Feb- 
ruary, 1882, and the land was subject to entry at the date of Foster’s 

application, which you will allow. The right of the adwinistrator to 
make proof at this time cannot be determined as the case now stands. 
Should he desire to test the question, he should apply to make proof 
and payment after due publication of notice of intention to do so.” 

Accordingly on November 20, 1883, Foster, with his family, settled 
upon the tract; built a comfortable residence twelve by thirty feet; a 
frame barn; cow stable; shed; corral; enclosed a hog lot, and culti- 
vated forty acres in oats, potatoes and garden produce, valued in all at 
about $600.00, and has continued to live thereon. On March 3, 1884, 
he made homestead entry. 

About one month after Foster’s application to enter, to wit, in Sep- 
tember, 1883, the administrator forwarded to the local office his admin- 
istration papers, together with $200.00, as payment for the land, which 
were returned to him, because the final proof made by Preiss, now de- 
ceased, has been rejected. The administrator, afterwards, on March 
19, 1884, made supplemental proof, to which Foster filed protest. Foster 
also offered commutation proof on November 10, 1884, which was rejected 
and he appealed. 

On this state of facts your office finds that ‘“‘Smith appedis to have 
used due diligence in attempting to complete the claim of said pre. 
emptor.” 

Section two of the act of March 3, 1843, provides “That in any case 
where a party entitled to claim the benefits of any of the pre-emption 
laws shall have died before consummating his claim by filing in due 
time all the papers essential to the establishment of the same, it shall 
be competent for the executor or administrator of the estate of such 
_ party, or one of the heirs, to file the necessary papers to complete the 
same.” The circular of the General Land Office of May 8, 1843, referring 
to said section, says: 

‘¢The second section provides for the rights of parties who shall have 
died before consummating their claims by the filing in due time of all 
the papers essential to establish the same. Under it you are authorized, 
if proof of such right shall be filed and payment thereof be made by the 
executor or administrator or one of the heirs, during the period prescribed 
by the law upon which the claim is founded, to permit the entry in the | 
name of the heirs of the deceased claimant.” (1 Lester, 3:0.) 

These instructions have been followed to the present time. The ex- 
isting regulations provide that— 

‘The legal representatives of the deceased pre-emptor are entitled to 


make the entry at any time within the period during which the pre- 
emptor would have been entitled to do so had be lived.” (Gen. Cir., p. 


9.) | | 
The pre-emption Jaw requires that a settler on land not yet proclaimed 
for sale shall make the proper proof and payment within thirty-three 
months from date of settlement. In case of failure so to do, the tract 


ADG | DECISIONS RELATING TO THE PUBLIC LANDS. 


of land will be awarded to the next qualified claimant in order of time 
who has complied with the law. | 

At the date of claimant’s death twenty-seven months and eight days 
of that period had expired. It is clear that under the existing regula- 
tions as above quoted the heirs might have made the entry at any time, 
and the administrator was competent to do the same at any time after 
he qualified. Whether, under those regulations, time ceased to run 
against the estate, from the death to the date of the qualification of the 
administrator, is not necessary in this case to determine. In any event 
the time would again run from the date when the administrator got 
actual notice of decedent's claim, to wit, on December 15, 1882, Treat- 
ing that date, for the purposes of this case, as the point from which 
time again commenced to run against the estate, the administrator then 
had five mouths and twenty-two days within which to make payment 
for the land, and that period expired in June, 1883. Payment was vot 
offered until September following, and in the meantime a valid adverse 
claim had attached. The right of purchase under the law was therefore 
terminated. 

I am therefore of opinion that the decision of your office holding for 
cancellation the entry of Foster was erroneous, and it is accordingly 
reversed. The final proof of Foster will be examined, and if found to 
comply in all respects with the law will be received. 


a 


PRACTICE—NOTICE BY PUBLICATION. 
PANKONIN v. CROOK. 


Service by publication of notice is authorized on due showing that personal service 
cannot be male. 

A non-resident will not be heard to say that due diligence was not used tosecure per- 
sonal service. | 


Acting Secretary Muldrow to Commissioner Sparks, Mareh 3, 1887. 


On February 28, 1884, Thomas A. Crook made timber culture entry 
for the NE. i of Sec. 26, T. 12 N., R. 39 W., North Platte, Nebraska. 
On March 3, 1885, Car] L. Pankonin initiated contest against the same, 
alleging that claimant “ has failed to break or cause to be broken five 
acres of said tract within the first year from the date of said entry, 
and has failed up to the present time to improve in any way.” The 
record futher shows that notice issued fixing the hearing before a notary — 
public at Ogalalla on May 1, 1885, and the final hearing at the local 
land office on May 5. On the latter date neither party appeared, and 
the case was dismissed. Contestant appealed, and on his showing that 
the local officers had failed to issue a commission to said notary, your 
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office, by letter of June 16, 1885, re-instated the case, and remanded 
it “ for further proceedings upon due notice.” A commission was issued 
authorizing the aforesaid notary to take the testimony on August 10, 
1885, and fixing August 17 as the day of trial at the local office. Notice 
by publication was then given. Testimony was regularly taken on the 
day appointed, and showed that claimant had altogether failed to break 
any of said tract up to March 2, 1885, but that ten acres were broken, 
after initiation of contest, on or about April 7, 1885. The local officers 
decided in favor of contestant, claimant failing to appear. On Sep- 
tember 5, 1885, claimant filed in the local office certain “objections to 
the jurisdiction,” setting forth: (1) No service of notice of said con- 
test has ever been had upon claimant. (2) No affidavit for service by 
publication has ever been filed as a basis for constructive notice as re- 
quired by law.” It was further stated on oath that claimant resides in 
the State of Illinois, that he received no notice directly or indirectly of 
the contest until after said hearing was had, aud then “by accident,” 
and that he has a good and valid defense. | 

_ The manner of the service of the first notice is not apparent from 
the record, but is not materialin this case. An affidavit by contestant, — 
dated March 3, 1885, contains the following allegations: “That he bas 
made diligent inquiry in the neighborhood of the land in dispute, and 
among those who would be most likely to know of the whereabouts of 
the claimant, and has not been able to find his address, or place of resi- 
dence; that he believes said claimant is not a resident of said State, 
and that personal service can not be had on him in said State.” 
This affidavit was forwarded with the register’s letter of May 29, 1885, 
and it is presumed was filed ou or about the day of its date, although 
It bears no file marks. This affidavit seems to comply with the require- 
ments of rule of practice No. 11, that ‘ Notice may be given by publi- 
cation alone, only when it is shown by affidavit of the contestant, and 
by such other evidence as the register and receiver may require, that 
due diligence has been used and that personal service can not be made,” 
and forms a good basis for service by publication. As. claimant now 
admits that he was not a resident of the State of Nebraska, he can not 
be heard to say that contestant has not used due diligence in attempt- 
ing to secure personal service. Rule 9 provides that ‘“ Personal service 
shall be made in all cases when possible, if the party to be served is 
resident in the State or Territory in which the land is situated.” 

Iam of opinion that claimant was properly served under the rules 
and is therefore bound by the allegations in evidence. The decision of. 
your office, dated October 16, 1885, is for the reasons herein expressed 
‘affirmed. | 
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FINAL PROOF—CLERKS OF COURT IN DAKOTA. 
CLARK 8S. ROWE. 


Clerks of court in Dakota, elected under the act of March 7, 1883, in counties where 
no court is held, are officers authorized to take final proof in homestead and pre- 
emption eases, 


Acting Secretary Muldrow to the Attorney-General, March 4, 1837. 


I have the honor of transmitting herewith a letter from the Commis- 
sioner of the General Land Office of August 5, 1886, enclosing one from 
the United States district attorney for Dakota to Clark 8S. Rowe of July 
15, 1886, also a letter from the Commissioner of the General Land Office 
of January 20, 1887, enclosing letter of Register John A. Rea of Jan- 
uary 15, 1887. These letters have reference to the authority of clerks 
of the court in counties in Dakota, where no court is held, to take final 
proof in homestead and pre-emption cases. 

This question was considered by Secretary Teller in a letter to Com- 
missioner McFarland of March 31, 1884 (2 L. D., 200), in which he held 
that clerks appointed under section I, chapter XIV, of the code of 
Dakota (page 340), “are offivers before whom proof may properly be 
made, as provided by the acts of Congress of March 3, 1877 (19 Stat., 
403), and the act of June 9, 1880 (21 Stat., 69). 

The section of the code of Dakota above referred to provides: 


“The judges of the district courts respectively shal! have the power 
to appoint a clerk of the district court in each of the counties of his 
district, who shall be a resident of the district and a qualified voter 
thereof, who shall procure and keep aseal of the court for that county, 
and when courtsare appointed therein shall perform all duties pertaining 
to that office, and shall keep his office at the county seat of his county.” 

The code of Dakota provides for subdivision of judicial districts and 
the holding of a district court therein at the county seat of one of the 
counties composing said judicial district. At the time the section 
above referred to was in force, some of the subdivisions consisted of as - 
many as fifteen counties, 

Secretary Teller construed this section as authorizing the appoint- — 
ment of a clerk of the district court in each county of the district, who 
was required to perform certain duties pertaining to his office and 
authorized to exercise certain functions by virtue of his office, and that 
when a court is appointed to be held in the county for which said clerk 
is appointed, he shall perform al? the duties of the office, that 1s, as 
custodian of the records and the duties of the office in connection with 
the trial of cases in court. 

The decision referred to by the district attorney, that a clerk of court 
in counties where no court is appointed to be held is not a clerk of a 
court of record within the meaning of the law regulating deciarations 
of intention for naturalization, does not in my opinion conflict with the 
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decision of Secretary Teller, because such declaration is a matter of 
record, and the law contemplates that it must be made before an officer 
charged with the duty of recording it and having charge of the recurds 
of a court, but it does not follow that clerks of the district courts of 
eounties in whick no courts are held can not perform other acts and 
duties by virtue of their appointment, and especially to administer 
oaths, bezause the first section, chapter 20, of the Revised Code, declar- 
ing what officers are authorized to administer oaths, embraces ‘Clerks 
of the supreme and district courts and their deputies, within their re- 
spective counties.” | 

I therefore concur in the opinion of my predecessor that final proof 
in homestead cases nay be made before clerks appointed under section 
1, chapter XIV cede of Dakota. 

It appears, however, that this chapter was repealed March 7, 1883, 
and in lieu of it.the law provides that— 

‘There shall be elected at the same time as provided in this act for 
the election of district attorneys for each organized county, in this terri- 
tory, «@ clerk of the district court, who shall bea resident of the county 
for which he is elected and a qualified voter thereof, and shall possess 


the necessary qualifications for holding office, as provided | in section 47, 
chapter XX VII, of the Political Code.” 


Section 2 then provides— 


‘Said clerks of the district court shall qualify within ten days after 
receiving their certificate of election, and immediately after qualifying 
shall enter upon the discharge of the duties of their offices.” 

The only change made by the act of March 7, 1883, seems to be in 
providing for the election instead of appointment of said clerks by the 
judge of the district court. 

I am therefore of the opinion that said clerks are officers before whom 
final proof may be made, as provided by acts of Congress of March 3, 
1877, and the act of June 9, 1880. 


— ee 


RAILROAD GRANT—TERMINAL LIMIT. 
NORTHERN Pac. R. R. Co.* 


By the terms of this grant the road was divided for the Pee of boundary and 
patent into sections of twenty-five miles. 

The line fixing the termiual limit of the grant should be run at right anaes to the 
general course of the Jast section. 


Assistant Secretary Jenks to the Secretary of the Interior, August 13, 1885. 


In conformity to your request that I should investigate the legal 
principles involved in the matter of the terminal limit of the Northern 
Pacifie Railroad at Wailula, I have the honor to submit the following; ° 

This is an appeal by the Northern Pacific Railroad, by its attorney, 
from an order of Commissioner Sparks of the Land Office, dated the 








* Omitted from Vol. 1V 
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11th day of April, 1885 (3 L. D. 478)* by which an order made by Act- 
ing Commissioner Harrison, of the 20th day of March, 1885, changing 
the terminal limit of the land grant to the railroad on the east side of 
the line of the road, was revoked. The change would include in the 
grant about ninety-seven thousand acres of land south of the present 
and former limit. . 

The principal error assigned on the appeal is :— 

‘The Commissiouer erred in not directing that the terminal limits 
should be in a line at right angles to the general course and direction — 
of the road, or the general course and direction of the road between 
Wallula Junetion and Spokane Falls in Washington Territory, the 
latter being the nearest point at which terminal limits have been pre- 
viously adjusted.” 

This is an appeal, not from an order fixing the terminal limit, but 
from an order revoking an unexecuted order, by which a former order 
fixing the limit was changed, and a new limit fixed. If the new limit 
be wrong, then the order of revocation should be sustained. 

Considered first only in the light of the Congressional grant, the ques- 
tion to be decided would be: Where is the terminal limit of the grant 
of the United States to the Northern Pacific Railroad, at the South- 
western terminus aS now established by the railroad company at Wal- 
lula, in Washington Territory. _ 

If it be conceded that the railroad may lawfully stop at that point— 
which will neither be discussed, nor decided—then, one point in the 
terminal line is fixed at the terminus of the road. : 

The inquiry then becomes a question of boundary, with one point in 
that boundary fixed. As the two side lines, or lateral limits are fixed 
by the grant and the middle point of the end line fixed, the only remain- 
ing point to be determined is: What is or should be the course of the 
end or terminal line. If the course of the end line has been already 
established, the investigation is then narrowed to the solution of the 
question as to where the line has been fixed. 

If it has not been already fixed by the action of the government by its 
authorized officers, and the railroad company, by the action or assent 
ot its authorized agents, it would then devolve upon the government. to 
decide where it should be established by the terms of the grant. 

The material parts of the grant are the following provisions of the 
third section act of the 2d day of July, 1864 (13 Stat., 367). 

‘There is granted to the Northern Pacific Railroad Company ..... 
every alternate section'of public land, not mineral, designated by oad 
numbers to the amount of twenty alternate sections per mile, on each 
side of said railroad line, as said company may adopt, through the ter- 
ritories of the United States ..... whenever on the line thereof 


‘the United States have full title, not reserved, sold, granted or other - 
wise appropriated, and free from pre-emption or other claim or rights 





*See 3 L. D. 450. 
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at the time the lie of said road is definitely fixed and a- plat thereof 
filed in the office of the Commissioner of the General Land Office.” 


By the fourth section of the grant it is enacted : 


‘¢ That whenever said Northern Pacific Railroad Company shall have 
twenty-five consecutive miles of any portion of said railroad and tele- 
graph line ready for the service contemplated, the President of the 
United States shall appoint three commissioners to examine the same, 
and if it shall appear that twenty-five consecutive miles of said road 
and telegraph line have been completed, in a good, substantial and 
workmanlike manner, as in all other respects required by this act, the 
Commissioners shall so report to the President of the United States; 
and patents of land as aforesaid shall be issned to said company, con- 
firming to said company the right and title to said lands, situated oppo- 
site and coterminous with said completed, section of said road ..... 
And so, from time to time, whenever twenty-five additional consecutive 
miles shall have been constructed.” 

From these provisions, as the railroad company sampisied each con- 
secutive twenty-five miles of road, upon report of the commissioners, 
the grant must be confirmed by onions for the land on each side of the 
road corresponding with the section of the road completed. If it is to 
be confirmed by patent, as each twenty-five miles is constructed, a de- 
termination of boundary must precede the patent, the presumption — 
would arise that either at or before the time the inspection was made, 
the law contemplated that the terminal limit of the twenty-five miles 
inspected was to be fixed. By the provisions of the grant, such inspec- 
tion would fix the terminal limit of land to be patented and thus, for 
purposes of patenting, the road as constructed, would be divided in 
patenting sections of twenty-five miles each, the boundary of each of 
such sections fixed at or before the time of inspection. 

The grant then having divided the road into sections of twenty-five 
miles for purposes of boundary and patenting, in fixing the boundary 
of this last section by the provisions of the grant alone; (excluding all 
extraneous facts,) as the courses of the road are various, some general 
course must be adopted from which to fix the terminal line. 

The subject of the course to be fixed was considered in a decision 
rendered by Secretary Thompson, on the 23d of February, 1858, re- 
ported in 1st Lester, page 527, also in the case of the Flint and Pere 
Marquette Railroad, by Secretary Kirkwood, on September 1, 1881 (1 
L. D., 408); and also was incidentally discussed by the supreme court 
of the United States in the case of the United States v. the Burlington 
& Missouri River Railroad, (8 Otto, 334). The substance of the rulings 
in the several cases is: ‘‘ The land is taken along such line in the sense 
of the statute, when taken along the general direction or course of the 
said road within lines perpendicular to it at each end.” 

Then if this rule is to be applied (as it has been already shown, only 
the last twenty-five miles of the road under the terms of the present 
grant can be cousidered) the terminal line should be run at right angles 
to the general course of the last twenty-five miles of the road. 
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Tius far the question has been discussed only under the terms of the 
grant. But since the grant, certain action has been had, which would 
on this question seem to be entitled to some consideration. 

On the 4th day of October, 1880, a map of definite location as fixed 
by the company from Spokane Falls to Wallula was approved by the 
Secretary and filed. On the 16th of August, 1881, Commissioner Mc- 
Farland fixed the terminal limit at Walluila, by the general course of 
the last twenty miles, filed a map of the land to which the railroad 
company was entitled, with the limit fixed and marked thereon, aud 
with a letter of instructions forwarded a copy of the map to the land 
office at Walla Walla. To this map and definition of boundary no ob- 
jection seems to have been made by the company till after the 11th day 
of April, 1885, at which time the order asked to be revoked in these - 
proceedings was made. 

On the 20th day of March, 1885, Assistant Commissioner Harrison 
(at the instance of persons who claimed to have acquired rights under 
the railroad company, south of the limit fixed by Commissioner Me- 
Farland) ordered a change of the limit of the 16th of August, 1881, on 
the eastern side of the railroad line about twenty-six degrees, making 
it a due east and west line, thereby throwing the limit further south 
and enlargiug the area of the grant of the railroad, about ninety-seven 
thousand acres, and furnished a plat of such abun with a letter ot 
instructions to the land office at Walla Walla. 

On the 11th day of April, 1885, Commissioner Sparks revoked the 

order of Commissioner Harrison and restored the line as fixed by Com- 
missioner McFarland. Notice of this revocation was communicated to 
the officers of the Walla’ Walla land oa by letter and telegram on 
the 11th day of April, 188. 

It does not appear that any intervening rights accrued to any one 
between the act of Acting Commissioner Harrison and the revocation 
by Commissioner Sparks. On the 21st of July, 1885, the Northern Pa- 
cific Railroad Company, by its attorney and general counsel, appealed 
from the decision of Commissioner Sparks, revoking the order ot Com- 
missioner Harrison, and restoring the terminal limit as fixed by Com- 
missioner McFarland on the 16th of August, L88L. 

On the argument of this appeal, Mr. Morrison, who appeared to rep-_ 
resent ‘‘a number of settlers and others,” and who on their behalf, on 
the 12th of March, 1885, had filed a memorial asking for change of the 
terminal limit, but who took no formal appeal, urged the change as 
made by Acting Commissioner Harrison, on the ground that they had 
settled upon the land south of the limit as established on the 16th of 
August, 1881, and held under the grant to the railroad company, and 
that great injury would be done these seitlers if the grant was not en- 
larged to include the lands then settled upon. 

As the order of Commissioner Harrison, of the 20th of March, 1885, 
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enlarging the limit was wrong, then the order of Commissioner Sparks 
of the 11th of April, 1885, revoking that wrongful order, was right. 

The only question then that was to be determined being, was the order 
of the 20th of March erroneous? It is concluded, 1st, The basis of that 
order was erroneous, in that, instead of taking the general course of the 
last section of twenty-five miles, as required by the statute, the whole 
length of one hundred and ninety miles from Spokane Falls is taken 
arbitrarily as the general course of the line to which the limit was drawn 
at right angles. 

‘The order was erroneous, in that, while it left the railroad on the 
west side of the line of the road the fall benefit of the limit, as fixed on 
the 16th of August, 1881, it gave it on the east side about twenty- 
seven thousand acres, additional land. | 

The order was erroneous, in that it made the southern terminal limit 
through the terminus at Wallula a broken instead of a straight line, 
and included in the grant ninety-seven thousand acres more land than — 
would have been included by a straight line. 

The order was erroneous, in that the petitioners, at whose instance 
the change was made, not being authorized to represent the railroad, 
was made without sufficient parties on record to justify the action of. 
the Commissioner. | | 

The fact that the alleged settlers bought from the railroad company 
that which did not belong to the raiiroad company, but was the prop- . 
erty of the government, would not furnish any substantial equity which 
the Commissioner of the Land Office should have recognized. It was 
not shown that the officers of the land office authorized to represent the 
government did any act, or neglected any duty, by which the settlers 
were misled. 

A recognition of the doctrine, that a purchase from one who had no 
title, would establish an equity against the real owner, would be sub- 
versive of all principle. I think, therefore, the position of the appel- 
lant is untenable. | 


DECISION OF SECRETARY LAMAR. 


AUGUST 15, 1885. 


Upon consideration, the errors, assigned as ground for appeal, are 
overruled, and the order of Commissioner Sparks, of the 11th day of 
April, 1885, is affirmed. 

On application of the proper party, the subject of readjusting the 
limit, according to the principle above indicated, might with propriety 
be considered, 
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SIFAMP LANDS—INDEMNITY. 
STATE OF LOUISIANA. 


As to lands that were granted to tle State by the act of 1849, the purchasers are en- 
titled to protection and the State to indemnity, where such lands were sold by - 
the United States bet ween the 2d of March, 1849, and the 28th of September, 1850 ; 
but as to such as were excepted out of the grant of 1849, and were first sranted 
by the act of 1850, the State is only entitled to indemnity after the passage of 
the latter act. 


Acting Secretary Muldrow to Commissioner Sparks, January 19, 1887. 


On examining the appeal of Van H. Manning, Esq., as agent for the 
State of Louisiana, from your decision of February 12, 1886, “refusing 
to allow said State indemnity for swamp lands sold in said State between 
March 2, 1849, and September 28, 1850,” doubts arose in my mind as to 
the proper construction of the swamp land grants of March 2, 1849 (9 
Stat., 352), and September 28, 1850 (9 Stat., 519), and also the indem- 
nity acts of March 2, 1855 (10 Stat., 634), and of March 3, 1857 (11 Stat., 
251); and the matter was referred by me to the Hon. Attorney General 
of the United States for his opinion in the premises. That opinion has 
been received and on consideration of the same [ concur in the views 
therein expressed, accordingly reverse your judgment in said case, and 
decide, adopting the views and language of said opinion, “that as to 
such lands as were granted to Louisiana by the act of 1849 the pur- 
chasers are entitled to the protection, and the State to the indemnity, | 
for any such lands as were sold by the United States between the 2d of 
March, 1849, and the 28th of September, 1850, but as to such as were 
excepted out of the grant of 1849, and were first granted to Louisiana 
by the act of 1850, being the lands fronting on rivers, creeks, bayous, 
watercourses, &c., the State is only entitled to an indemnity after the 
passage of the act of September 28, 1850.” 

Herewith are sent the papers in the case, transmitted by your letter 
of March 16,1886, and also the opinion of the Attorney General, above 
referred to. | | 
OPINION. 


Attorne, y-General Garland to the Secretary of the Interior, Tanwar y 11, | 
1887, 


Your letter of the 15th of December, 1886, submits whether, under the 
provisions of the act of the 2d of March, 1885, and the act of the 3rd of 
March, 1857, known as the swamp land indemnity acts, the State of | 
Louisiana is entitled to indemnity for such swamp lands as were sold by 
the United States between the 2d of March, 1849, and the 28th of cag 
tember, 1850. 

On the 2d of March, 1849, the United States granted the State of 
Louisiana “the whole of the swamp and overflowed lands within her 
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borders owned by the United States at that time except lands fronting _ 
on rivers, creeks, bayous, watercourses, ete., which bad been surveyed.” ° 
(9 Stat., 352.) | 

On the 28th of September, 1850, (9 Stat., 519) an act was passed of 
substantially the same tenor and effect, known as the Arkansas swamp _ 
land act, which, by the fourth section applied to each of the other States 
of the Union in which swamp and overflowed lands existed, without the 
exception contained in the act of 1849 as to lands “fronting on rivers, 
creeks, bayons, watercourses, ete.” This last act was substantially a 
re-enactment of the act of the 2d of March, 1849, so far as Louisiana 
was concerned, with an extension of the grant in that act so as to include 
the lands which had beeu excluded by the exception in the former enaet- 
ment, aS to which it was a new and substantive grant on the 28th of 
September, 1850. Both of these acts were grants in presenti by which, 
from their respective dates, the title to the lands therein described be- 
came vested in the several States. Railroad v. Smith, (9 Wall., 95); 
French ». Fyan et al., (93 U.S., 169); Emigrant Co. v. County of Wright 
(97 U.S., 339); Martin v. Marks (97 U.8., 345); Gaston v. Stott (5 Ore- 
gon, 48); Fletcher v. Pool (20 Arks., 100); Hempstead v. Underhill, Zo. 
346); Branch v. Mitchell (24 2b. 431); Daniel v. Purvis (50 Miss., 261). 

Notwithstanding these grants of the swamp lands to the States, by - 
which they became the owners of the lands and the United States had 
been substantially divested of ownership, and could convey no title 
thereto, after the passage of the respective acts, through some inad- 
vertence or negligence of the officers of the United States, some of the 
swamp lands to which the United States had no sufficient title were 
sold to pre-emptors and others, and the consideration was received 
therefor. Although the United States could not be legally held as a 
warrantor as to the defective and void title thus conveyed, yet in eq nity 
and good conscience she would be bound to refund to each purchaser 
the purchase money received for the land. But, as many such purchas- 
ers had improved their lands, full justice could not be done them by 
the mere return of the purchase money... The States at any time couid 
assert their title and eject the purchasers. To avoid this injustice, and 
invest the purchasers with titles to the homes they had made under a 
void purchase from the United States; on the 2d of March, 1855, Con. 
eress passed an act entitled ‘‘An act for the relief of purchasers and 
locators of swamp and overflowed lands” (10 Stats., 634). This statute 
is remedial, and should be interpreted liberally so as to include -what- 
ever is within the mischief intended to be remedied. (Potter’s Dwarris, 
207). The substance of the remedy was that the United States, instead 
of refunding to the purchasers the money which she unjustly obtained 
from them, would pay it to the States who held the title and owned the 
land, and thereby save the land with its improvements to the purchas- 
ers, and indemnify the States for their loss with the money received. 
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The second section, being the indemnity clause of the act is as fol- 
lows: | an. 

‘That upon due proof by the authorized agent of the State or States 
before the Commissioner of the General Land Office that any of the 
lands purchased were swamp lauds within the true intent and meaning 
of the act aforesaid, the purchase money shall be paid over to the said 
State or States; and where the land has been located by warrant or 
scrip, the said State or States shall be authorized to locate a quantity 
of like amount upon any of the public lands subject to entry at $1.25 
per acre or less, and patents shall issue therefor upon the terms and 
conditions enumerated in the act, provided, however, that the decisions 
of the Commissiouer of the Land Office shall be approved by the Sec- 
retary of the Interior.” 

The first clause of. this section provides that ‘‘ Upon due proof that 
any of the lands purchased were swamp lands, within the true intent 
and meaning of the act aforesaid, the purchase money shall be paid over 
to the said State or States.” The words “of the act aforesaid ”, above 
cited, refer to the act of the 28th of September, 1850, as shown by the 
preceding section. Whenever the lands were within the intent and 
meaning of the description of swamp lands as contained in the act of 
1850, the purchasers were entitled to the protection and the State to 
the indemnity of the act of 1855. The description of swamp lands 
under the act of 1850 is found in the third section and is: | 

“All legal subdivisions the greater part of which is wet and unfit for 
cultivation ; or when the greater part of tlie subdivision is not of that 
character, the whole shall be excluded therefrom.” 

In the act of 1849 the deseription of swamp lands is: 

“Subject to overflow and unfit for cultivation, all legal subdivisions 
the greater part of which is of that character shall be included—but 
wher the greater part of a subdivision is not of that character the 
whole shall be excluded therefrom.” | 

These definitions of swamp lands in the acts of 1849 and 1850 are 
substantially the same. Therefore all swamp lands granted by the act 
of 2849 would be within the intent and meaning of the words ‘swamp 
lands” in the act of 1850. The consideration for the grants in the acts 
of 1849 and 1850 was the same. The errors committed by the officers 
of the United States against hoth grantees were the same in effect. The 
wrongs done to both classes of purchasers were the sams. If Congress 
lad intended to remedy the wrong and to relieve only the purchasers 
who had purchased from the United States, titles granted to the States 
by the act of 1850, and leave those who stood in exactly the same re- — 
lations, under circumstances exactly similar, to the mercy of the State 
of Louisiana, or purchasers from her, doubtless, instead of using the 
language “ within the intentand meaning of the act aforesaid,” such un- 
just discrimination against those purchasers would have been indicated 
by fit words, such as ‘granted by the act aforesaid,” or some other 
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equivalent language. No’such language is found in the act of 1855. 
On the contrary the language which is used is equivalent to “all who 
are subject to the same mischief shall have the benefit of the same 
remedy.” The “intent” of the act was to give a good title to those to 
whom the United States had sold such Jands, and the “ meaning” was 
to indemnify the States by giving them for their lands she had sold the | 
purchase money she had received therefor, and thereby do justice to 
both. | : 

This view is enforced by legislative interpretation by the act of the 
3d of March, 1857, (11 Stat., 251) by which the titles under the acts of 
1849 and 1850 are confirmed as on the same footing; and by the proviso 
thereto the act of 1855 is extended to the third day of March, 1857, as 
to both as follows: 

‘¢ Provided, however, that nothing in this act contained shall iater- 
fere with the provisions of the act of Congress entitled ‘an act for the 
relief of purchasers of swamp and overflowed lands, approved March 
2, 1855,’ which shall be and is hereby continued iu force and extended 
to all entries and locations of lands claimed as swamp lands made since 
its passage.” 

It is scarcely conceivable that Congress would extend the act of 1855 
from the 2d day of March, 1855, to the 3d day of March, 1837, as to 
lands in Louisiana, unless those lands, within the “intent and meaning”? 
of the act of 1855 were embraced in that act. tt is ruled in a well-con- 
sidered opinion of Attorney-General Speed, found in 11 Opins., 472, 
that the proviso to the act; of 1857 should be interpreted as though at- 
tached to the act of 1855. If so attached, the language “an act ap- 
proved March 2, 1855 shall be and is hereby continued in force and ex- 
tended to ali entries and locations of lands claimed as swamp lands made 
since its passage” must certainly embrace lands granted to Louisiana 
by the act of 1849. The departmental interpretation, which is entitled 
to great weight, has, in principle, been conformable to this view of the 
statute. In 3d Land Decisions, p. 396, an opinion of the Commissioner 
of the Land Office, approved by the Secretary of the Interior, dated 
12th of February, 1885, is found, which decides that the indemnity act 
of 1855 was applicable to Louisiana as to land granted to that State by 
the act of 1849, sold by the United States, since the act of 1850. If that 
indemnity was payable to the State as to any of the lands granted by 
the act of 1849, the same principle would apply as well to those which 
were sold by the United States before 1850 as those that were sold 
after; if the act of 1855 applied to any of the lands conveyed by the act» 
of 1849 to Louisiana, it must, on the same principle, apply to all, for, as to 
such lands, the title was as fully vested in the State of Louisiana before 
the passage of the act of 1850 as it was after. Hence, it is concluded 
that as to such lands as were granted to Louisiana by the act of 1849, 
the purchasers are entitled to the protection and the State to the in- 
demuity for any such lands as were sold by the United States between 
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the 2d of March, 1849 and the 28th of September, 1850, but as to such 
as were excepted out of the grant of 1849, and were first granted to 
Louisiana by the act of 1850, being the lands fronting on rivers, creeks, 
bayous, watercourses, etc., the State is only entitled to an indemnity 
after the passage of the act of the 28th of September, 1850. 


MINING CLAIMS—APPLICATION. 
CIRCULAR. 


Commissioner Sparks to surveyors-general and registers and recewers, 
February 16, 1887. 


The provisions of circular N, of May 11,1885 (3 L. D., 542) are hereby 
extended to all cases in which application for patent was filed and pub- 
lication commenced prior to the receipt by the register and receiver of 
circular N, of December 4, 1884 (3 L. D., 540). | 

Approved : 

H. L. MULDROW, 
Acting Secretary. 


RAILROAD GRANT—DETERMINATION OF LIMITS. 
Scort v. KANSAS PacrFic Ry. Co. 


The actual road as nade or located is the measure by which the locality and quantity 
of the grant is to be ascertained and determined. 

The lateral limits of a grant are determined by drawing lines on each side of the 
route of the road through a series of points, at the precise distance therefrom of 
the width of the grant, on tangential lines to arcs having a radius equal to the 
width of the grant on each side of the route. 

By this system any point on the lateral limit will be distant the length of such radius 
from some point on the road as located. 


Secretary Lamar to Commissioner Sparks, March 10, 1887. 


On January 28, 1884, Leander Scott made application to enter under 
the homestead law the W. 4 of SW. 4 of Sec. 29, T.188., R. 5 W., Salina, 
Kansas. His application was rejected by the register, ‘‘ for the reason 
that the land as shown by the records of this office is within the grant 
to the Kansas Pacific Railway Company;” whereupon Scott appealed 
to your office, alleging that “the tract applied for is by actual measure- 
ment more than twenty miles from the line of said road”. On January 
22, 1884, your predecessor affirmed the action of the register, holding 
that the tract in question “is within the limits of the grant as adjusted,” 
_ and that the limits would not be re-established. The case came on ap- 
peal to this Department, and on application by the attorney for Scott 
was afterwards remanded to your office by the Assistant Seeretary for 
further investigation and report. | 


DECISIONS RELATING TO THE PUBLIC LANDS. 469 


By letter of April 30, 1886, you transmitted to this Department your 
recommendations in the premises, to the effect that (1) Scott be per- 
mitted to enter the tract, and (2) “that the limits of the withdrawal 
heretofore ordered for the benefit of said road be adjusted so as to con- 
form to the true limits of the grant as herein set forth.” 

Said letter further states: 

‘The tract in question is within the twenty mile limits of the with- 
drawal ordered June 14, 1867, on map filed May 8, i867, as map of 
definite location of the Kansas Pacific Railway between Fort Riley and 
Fort Harper, and should the system of measuring the limits of railroad 
grants, which has heretofore been followed in this office, prevail, it 
would undoubtedly fall within the limits of the grant, and as it was 
vacant public land at the date of the definite location of the road, 
would have enured to the railroad company. . . . . Amn examina- 
tion of this system having convinced me that the effect thereof was to 
include within the limits of the railroad withdrawals lands which it was 
not the intention of Congress to grant, I have formulated a system of 
measurement by which, in my opinion, the true limits of the several 
grants, as defined in the granting acts, can be accurately ascertained.” 

It is thus proposed to abandon the established system of adjusting 
the limits of grants for railroads, and to adopt a new system. 

The present system had its origin in the adjustment of the grant 
made September 20, 1850, to the States of Illinois, Mississippi and Ala- 
bama for a railroad from Chicago to Mobile: (9Stat., 466). That grant 
was “for six sections in width on each side of said road.” In a letter 
dated May 29, 1852, Acting Commissioner Wilson thus describes the 
system adopted by the General Land Office in that instance: 

“Taking the entire route as set forth by the surveyor-general, this 
office has prepared special connected maps preliminary to the final ad- 
jJustment of the grant. To those maps the route of the road has been 
transferred, and thereon . . . . have been laid down with great 
care . . . . . the six mile lateral limits ou each side thereof, to 
' wit, by drawing lines on each side of the route of the road through a 
series of points precisely six miles distant therefrom, on tangential 
lines to arcs of six miles radius, on each side of the route, every point 
of which will be six miles from some point on the route.” 

This method of ascertaining and fixing the lateral limits of railroad 
grapts bas been followed invariably since 1852. 

The system proposed by your said letter is described therein sub- 
stantially as follows: 

The line of the road as definitely fixed is-laid down upon a sectionized — 
diagram of the public surveys, and a direct line is drawn connecting its 
termini. The terminal limits are then found by drawing lines through 
the termini, at right angles to said direct line. The lateral limit at any 
given point will he found by drawing a line from the road as located, 
the length of which shall be equal to the width of the grant for one 
side of the road, but always at right angles to said direct line. The 
lateral limit will pass through the extremity of such line. 
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Applying this system to the Kansas Pacific Road, you find that the 
land in question falls outside the granted limits, and therefore recom- 
mend that Scott be allowed to enter the same. , 

It is clear that the object of a system of measuring the limits of grants | 


of Congress is, to ascertain and indicate upon the government plats and 


diagrams the exact land intended by Congress to be granted. It 1s 
equally clear that the intention of Congress in that regard must be 
gathered, if possible, from the words of the granting act. The question 
then arises, will the proposed system ascertain and indicate the lands 
granted by said act to said railroad company. 

The granting clause of the act in aid of the construction of the Kansas 
Pacific road (July 1, 1862, 12 Stat., 468,) is as follows: 

‘That there be and is hereby granted to the said company ..... 
erery alternate section of public land, designated by odd numbers, to 
the amount of five (afterwards increased to ten) alternate sections per 
mile on each side of said railroad onthe line thereof, and within the limits 
of ten (twenty) miles on each side of said road, not sold, reserved, or 
otherwise disposed of by the United States, and to which a pre-emption 
or homestead claim may not have attached at the time the line of said 
road is definitely fixed.” : 

Your said letter cited but one authority as sustaining the proposed 
system, to wit, an extract from an opinion of Attorney-General Critten- 
den, of March 10, 1852. As there issome difference of opinion as to the 
Ineaning of the words used by the Attorney-General, it seems necessary 


tO refer to the circumstances that called them forth. 


The opinion was delivered in response to certain questions submitted 
by the Secretary of the Interior Stuart, by letter of March 9, 1852, in 
reference to the adjustment of the grant to Illinois in aid of the Central 
road. The Attorney-General says: 


‘Your next question respects the quantity of land to which the State 
of Illinois is entitled under said act to aid in the construction of said 
road and branches. By its second section it is enacted, ‘that there be 
and is hereby granted to the State of [linois for the purpose of aiding 
in making the railroad and branches aforesaid. every alternate section 
of land designated by even numbers, for six sections in width on each 
side of said road and branches; but in case it shall appear that the 
United States have when the line or route of said road and branches is 
definitely fixed by the authority aforesaid, sold any part of any section 
hereby granted, or that theright of pre-emption has attached tothe same, 
then it shall be lawful for any agent or agents to be appointed by the 
governor of said State, to select,’ etc., in equal quantity from the lands 
of the United States mostcontiguous, etc. Youintorm me that in virtue 
of this section of the act, ‘the State of Iinois claims a quantity of land 
equal to the one half of six sections in width, on each side of said road 
and its branches, or 3840 acres for every linear mile of the road and its 
branches, including all its sinuosities and deflections froma straight line.’ 
You add the expression of your own ‘doubt whether the claim to that 
extent is tenable, and you desire as I understand you my opinion on 
that point.” 
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Then follows the extract quoted in your said letter as in support of 
the proposed system : 

“It is quite clear in my ailment that a claim to that extent is not 
tenable, and can not according to law beallowed. It isa theory rather 
than a claim, and has nothing to sustain it in either the intention or 
language of the act. The imaginary straightening out of crooked lines 
to furnish a longer base and thereby to increase the quantity of lund 
to the grantee, is at apparent variance with the plain purpose and words 
of Congress. The statute had reference alone to the actual road as 
made or located with all its sinuosities. The line which that forms is 
the base line of the land granted on each side of it, and is the object 
and ineasure by which its locality and quantity are to be ascertained 
and determined.” (5 Op., 518). 

It seems clear to my mind that the Attorney General decided simply 
that the State of Illinois was not entitled to 3840 acres for every linear 
mnile of said road, and in support of his opinion urged the fact, that 
under the statute the actual road as made or located was the object 
and measure of the locality of the grant, and that as the actual road is 
the base of the grant, another and a different base could not be made 
by straightening out, in imagination, the crooked line of the actual 
road. In this view the opinion of the Attorney General not only does 
not at all conflict with the present system of determining the limits of 
railroad grants, but prescribes it. For under the present system the > 
Illinois Central road could not get 3840 acres for every linear mile. 
Indeed, the grant for the Illinois Central was adjusted according to 
the present system, within a few days after the rendition of the opin- 
jon, by Attorney General Crittenden, in conformity with that opinion 
and by direction of the then Secretary of the Interior. The attorney 
for Scott states that said grant was not adjusted by the present system. 
An examination of the plats shows that he is mistaken. 

That the contemporaneous construction of the opinion by the Land 
Office was in conformity with the views herein expressed is strongly 
indicated by the fact that the letter of Acting Commissioner Wilson, 
above quoted, was written but two months after the date of the At- 
torney General’s opinion. | 

The system proposed in your said letter determines the quantity of 
the grant by a direct line connecting the termini. For said letter states 
that the effect of the system is, “to bring within the limits of the grant 
a quantity of land equal to the quantity which would have fallen within 
the limits had the road been located on a direct line between the 
termini.” This is in conflict with the opinion of the Attorney General, 
for it makes the “direct line” the measure of the quantity of the grant, 
while the Attorney General distinctly says the actual read as made or 
located is the measure of the quantity of the grant. I am satisfied 
therefore that the said opinion of the Attorney General does not Aap 
port the proposed system. 

That system requires that the termini of the road as located be con- 
nected by a direct line, and that terminal lines be drawn at right angles 
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thereto, before the lateral limits can be ascertained. Section four of 
the act in aid of the Kansas Pacific provides as follows: 

SEC. 4. ‘*That whenever said company shall have completed forty 
consecutive miles of any portion of said railroad . . . the Presi- 
dent of the United States shall appoint three commissioners to examine 
the same and report to him in relation thereto; and if it shall appear 
to him that forty consecutive miles of said railroad and telegraph line 
have been completed and equipped in all respects as required by this 
act, then upon certificate of said commissioners to that effect patents 
shall issue conveying the right and title to said lands to said company, 
on each side of the road as far as the same is completed, to the amount 
aforesaid, and patents shall in like manner issue as each forty miles of 
said railroad and telegraph line are completed, upon certificate of said 
commissioners.” 

From this section it appears that the company was entitled to patents 
for land coterminous with sections of forty miles as fast as such sec- 
tions were certified as completed. Now, the first forty miles of con- 
structed road was accepted by the President of the United States 
October 28, 1865, at a time when no western terminus of the road ex- 
isted, or was possible of location under the existing legislation. The 
western terminus was not located until many miles of the road had 
been accepted under the law. (Sec. 1, Act of July 3, 1866, 14 Stat., 
79). - The line connecting the termini could not have been drawn, nor 
the lateral limits defined at the date when the company’s rights at- 
tached to a portion of its lands. It appears therefore that the pro- 
posed system as enunciated in your said letter could not be applied 
according to its own terms to the Kansas Pacific road. 

Again, under the proposed system, the lateral limits are ascertained 
by measuring the required distance oni the actual road as located, 
but always at right angles to a line connecting the termini. Now, if a 
portion of a road—say twenty miles—runs at right angles to the line 
connecting the termini, the lateral limits, for that twenty miles, will 
coincide with the road itself. In other words, no lands would pass 
under the grant for that portion of the road. Iam of opinion this would 
violate the provision of the grant for the Kansas Pacifie road, ‘“ of 
every alternate section of public land designated by odd numbers to 
the amount of five (ten) alternate sections per mile on each side of said | 
railroad on the line thereof, and within the limits of ten (twenty) miles on 
each side of said road.” 

From the foregoing it seems clear that the proposed system can not 
be applied in the adjustment of railroad grants, and is therefore re-_ 
jected. 

The present system has been in continuous operation since 1852, and 
under it all railroad grants have been adjusted ; it has been acquiesced 
in by Congress, and by all interested parties duriug that period; and 
titles to millions of acres have passed under that construction. Bat 
independently of these considerations, I agree with the opinion of the 
Attorney General that the actual road as made or located is the measure 
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by which the locality and quantity of the grant is to be ascertained and 
determined, vor can I find any warrant in the act under consideration, 
or in any other enactment of Congress, for substituting an air line con- 
necting the termini, as a basis for such measurement. 

After the most careful examination of the questions involved, I con- | 
clude that the present system of adjusting the limits of railroad grants 
is in conformity with said opinion of Attorney General Crittenden, and 
with the law. | | 

The original decision rejecting the application of Scott is therefore 
affirmed. | 

It has been urged herein that a railroad should not be allowed to 
diverge unnecessarily from a direct route, and thereby increase its 
grant. While this is undoubtedly true, the question whether the Kan- 
sas Pacific, or any other land-grant railroad has departed unnecessarily 
from a direct route is not presented in this case. I therefore express 
no further opinion on that point. 

In order to illustrate the practical working of the proposed system 
and of the present system, 1 have attached hereto a plat of the public 
surveys, on which is laid down an imaginary line of road having a 
grant of three sections in width on each side thereof. Figure No.1 rep- 
resents the adjustment under the proposed system, and No, 2 the ad- 
justment under the existing system on the same line of road. 


RAILROAD GRANT—SETTLEMENT RIGHT. 
. SCHETKA v. NORTHERN Pac. R. RB. Co. 


. The settlement right of a pre-emptor existing at date of definite lovation defeats the - 
operation of the grant, though the settlement was on offered land and the pre- 
emptor had, prior to such location, failed to make proof and payment within the 
statutory period, 


Acting Secretary Muldrow to Commissioner Sparks, March 12, 1887. 


By letter of April 1, 1881, your office held for cancellation the home- 
stead entry of James Schetka, made February 5, 1878, for the N. 4 of - 
SW. 4. Sec. 13, T. 130, R. 33, St. Cloud, Minnesota, for the reason that 
the tract is within the twenty mile limits of the grant to the Northern 
Pacific Railroad Company, the right of which attached November 21, 
1871. The tract fell outside of the withdrawal.on general route. 
Schetka failed to appeal. By your office letter of October 10, 1851, said 
decision was declared final, and the entry canceled. Afterwards, on a 
showing made by Schetka, your office, by letter of December 28, 1883, 
rescinded its action of October 10, 1881, and allowed Schetka sixty days 
within which to appeal from said decision of April Ist. That appeal is 
now before me. 
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‘It appears that the tract is within the twenty mile limits of said roac 
as shown by the map of definite location, filed November 21, 1871, and 
that the right of the company attached, if at all, at that date. 

The records of vour office show that said township 130 N., range 33 
W., was offered at public sale October 24, 1864, and that on November 
14, 1870, one Mathias Barth filed pre-emption declaratory statement for 
all of said SW. 4, alleging settlement on the 5th of that month. 

The grant was for laud **. .... free from pre-emption or other claims 
or rights at the time the line of said road is definitely fixed” (13 Stat., 
365). | 

The only question presented by this case is, whether the tract at the 
date of definite location was free from a pre-emption claim or right. 
Barth alleged settlement of November 5, 1870 and as the settlement 
was on offered land, was required to make proof and payment within 
twelve months from such settlement, and in case of failure so to do the 
tract became subject to the entry of any other purchaser. (5 Stat., 447, 
See. 15). | 

Barth failed to make proof an payment, and it is contended by the 
company that his right expired at the end of one year from settlement, 
and that there being no claim to the land at the date of definite location 
that could be asserted under the law, the company’s rights attached. 

I am unable to wholly agree in this conclusion. The year during 
which Barth was protected by his filing expired November 5, 1871, and 
the road was definitely located on the 21st of the same month. If Barth 
remained as a settler on the land up to or past the date of definite loca- 
tion, I Know of no law or construction of law that would forfeit his 
right in favor of the company. The filing of the declaratory statement 
on offered land is for the protection of the settler, and insures the set- 
tler against the sale of the land during one year after settlement. In 
case of his failure to purchase during that year the law does not forfeit 
his right or claim, but merely refuses to protect him longer against the 
offer of any other purchaser. The Department is not precluded from 
accepting proof and payment on offered land made more than one year 
after settlement. (Walker v. Walker, 1 OC. L. L., 293; J. B. Raymond, 
2 L. D., 859; Sec. 2264 BR. 8.) 

But the railroad company does not stand in the position of “‘any other 
purchaser.” It can not be heard to plead against a settler on public 
land under the pre-emption or homestead laws, that he has failed to 
perform his obligations to the government, if his claim has attached at 
the date of definite location. | 

Appellant alleges that Barth held said tract under his declaratory 
statement at said date. To determine the truth of that allegation you 
will order a hearing, to which the company and claimant will be ‘cited. | 
If the settlement existed at the time of the definite location, the claim 
of the company is at an end. If, however, the claim of Barth to the 
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land had ceased at that date, I see no reason from this record why the 
tract should not be awarded to the company. 

You will instrnet the local officers to report their finding from the 
testimony. Said derision is accordingly modified. | 


PRACTICE—NOTICE—APPEAL; TOWNSITE—LOCATION. 
Bocas v. West Las ANIMAS TOWNSITE. 


When notice of the Commissioner's decision is given through the mails, by the local 
office, seventy days are allowed, from the day when such notice is mailed, within | 
which to file appeal, and this whether appeal is filed through the mail or other- 
wise. | | | 

Mailing notice of appeal and specification of errors by registered letter, within said 
period of seventy days, is proper service under rule 96 of practice. 

The location of a townsite, under State laws, on land temporarily segregated from 
the public domain, ts a valid appropriation as against a subsequent homestead 
entry. 


Acting Secretary Muldrow to Commissioner Sparks, March 14, 1887. 


I have considered the case of John M. Boggs v. the Townsite of Las 
Animas, involving the N. 4 of SE. 4 of Sec. 10, T. 23.8., BR. 52 W., Pu- 
eblo, Colorado, on appeal from so much of your office decision, dated 
March 9, 1886, as is adverse to Boggs. 

It appears that the townsite application was made April 27, 1385, for 
_six hundred and forty acres, including that above described, and that 
final proof was made and cash entry was allowed by the local office 
December 9, 1885. 

March 17, 1885, Boggs made homestead entry for the SE. + of said 
section ten. The record also shows that one John H. Jay, on the 14th 
of March, 1885, made timber culture entry for the SE. 4 of Sec. 3, in 
township and range above described, and that on the 16th of March, 
1885, he made homestead entry for the SW. + of the same section. 

His claims were also in conflict with the townsite application to the 
extent of one hundred and sixty acres. 

Both Jay and Boggs were cited to appear when the final proof was 
offered in behalf of the townsite. They did appear. All parties were 
heard, and the register and receiver, by their decision, gave all the 
land in controversy to the townsite, except the SW. 1 of SW. + of Sec. 
3, embraced in Jay’s homestead entry, which they awarded to him. 

As to the one hundred and sixty acres in dispute between Jay and 
the townsite, your office by its decision of March 9, 1886, awarded a 
moiety to each, giving the 8. 4 of SH. 1 of Sec. 3 to the townsite, aud 
the 8. 4 of the SW. 4 of said section to Jay. From that decision no 
appeal was taken by either party, and there is therefore, so far as the 
controversy between cay and the townsite is concerned, nothing before 
me for consideration. 
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Your office by the same decision held for cancellation the entry of 
Boggs, in so far that it embraced the N. 4 of the SE. 1 of See. 10, and 
awarded said tract to the townsite, upon the ground that it was sur- 
veyed and laid off in streets and occupied by the townsite before Boggs 
went on the land. Said decision reduced the claim of Boggs so as to 
make his entry oue for eighty instead of one hundred and sixty acres. 
He appealed, and the record is now before me. 

_ A motion has been made by the townsite to dismiss the appeal. Sev. 
eral reasons are assigned in support of said motion. They are in sub- 
stance (1) that the appeal was not filed within the time prescribed by 
- the rules of the Department, and (2) that notice of said apneal was not 
served on appellee in time. 

It appears from a letter of the register, dated July 14, 1886, that 
notice of your office decision of March 9, 1886, was received by counsel 
for Boggs, through the post office, on the 17th of the same month. Ap- 
peal from said decision was filed in your office by resident counsel May 
21. L886. 

Rule 87 of rules of practice provides that ‘when notice of the decision 
_ is given through the mails by the register and receiver, or surveyor- 
general, five days additional will be allowed by those officers for the 
transmission of the letter and five days for the return of the appeal 
through the same channel before reporting to the general land office.” 
Your office and the Department have uniformly held that the practical 
effect of this rule is, where notice of decision by your office is given 
through the mails by the register and receiver, to allow seventy days- 
from the day when such notice is mailed within which to file appeal, 
and this whether appeal is filed through the mails or otherwise. 

Notice of the decision in question was mailed by the register and 
receiver to the local counsel in Colorado on March 17, 1886, and as has 
been stated it was received the same day. 

Following the construction of the rule above mentioned, the time for 
the filing of appeal by Boggs expired May 26, 1886. But his appeal 
was filed in your office May 21, 1886. It was therefore within time. 

Rule 93 of rules of practice provides that “A copy of the notice 
of appeal, specification of errors, and all arguments of either party, 
shall be served on the opposite party within the time allowed for filing 
the saine.” 

Rule 94 prescribes that “ Such service Shall be made personally or by 
registered letter.” 

It appears that counsel for appellant on the same sas on which they 
filed the appeal in your office also mailed by registered letter a copy of. 
said appeal and specification of errors to the opposing party. 

The registry return receipt shows that the registered letter was re- 
ceived by the mayor of the town of West Las Amimas June 8, 1886, 
but, having been mailed May 21, 1886, which was within the seventy 
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days allowed for appeal, the service of notice of appeal was within time 
under the rules, for rule 96 makes proof of mailing by registered letter 
proof of service so as to save the right of appeal. 

For the reasons stated, the motion to dismiss the appeal must be over- 
ruled, and the ease will be considered on its merits. 

The tract in question, if appears, was a part of certain lands patented 
by the United States in 18738. The validity of the patents so issued was 
subsequently attacked by the United States, on the ground of fraud 
practiced in their procurement. Said patents were annulied and vacated 
under a decree of the supreme court, rendered at its October term, 1884, 
in the case of Moftat ». United States, on appeal by Moffat from the 
circuit court of the United States for the district of Colorado (112 U.S., 
24), | | 
While said patents were outstanding, to wit, in September, 1882, a 
petition was duly filed under the laws of Colorado for the incorporation 
of the town of West Las Animas. Certified copies of said petition and — 
the proceedings thereunder show that the town was in October, 1882, 
duly incorporated in accordance with the laws of the State of Colorado. 
Its boundaries were by metes and bounds and embraced a portion of 
the legal subdivisions now in dispute and claimed by Boggs. 

Pursuant to the mandate of the supreme court in the cases cited, your 
office, by letter dated February 27, 1885, to the register and receiver at 
Pueblo, Colorado, canceled said patents on the records of the land de- 
partment. 

The lands then again became a part of the public domain, subject to 
entry. Said lands had in a sense been public lands during all the time 
that the patents were out, but were by the entries and the patents based 
thereon so segregated from the body of the public domain as not to be 
subject to entry. Said patents were issued to fictitious parties, and as 
stated by the supreme court, in the case cited, supra, they “could not 
transfer the title.” In the same decision it was said, “a patent to a 
fietitious person is, in legal effect, no more than a declaration that the 
government thereby conveys the property to no one.” Almost imme- 
diately upon the cancellation of the outstanding patents, Boggs made 
his application to enter under the homestead law the SE. 4 of said sec- 
tion ten. <A few days later the townsite application was made, embrac- 
ing the N. 4 of the tract covered by the entry of Boggs. The question 
to be determined is: which of the two claimants has the superior right 
to the eighty acres in conflict? Upon an examination of the record, I 
find no difficulty in determining this question. 

While the incorporation of the town under the State law was not in 
its technical sense a selection under the laws of the United States, it 
was nevertheless a clear indication of the purpose to establish a town, 
and was the only proceeding possible at the time of the incorporation. 
The land having been previously patented, and so far as the records 
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showed, title having passed out of the United States, the town author- 
ities could not then make application for, nor enter, the tract under the 
townsite laws, They were compelled to rest their location solely upon 
the laws of the State. This they did, and were accordingly incorporated 
October 13, 1882. | 

Not only was the town incorporated at the date March 17, 1885, when -. 
Boggs made his homestead entry, but it had been surveyed and laid off 
into streets and was otherwise improved. The tract in question was 
included in those thus improved, and was used as part of the town in 
such a way as to furnish notice to everybody that it was a part of the 
town. Indeed, it appears that the town has had an existence as such | 
at least since 1877, and’ has been the county:seat of Bent county, Colo- 
rado, since 1880. The county jail is on the tract in dispute, and while 
it is doubtless the property of the county, it appears that it is also used 
by the town, and it does not seem probable that it would have been 
erected elsewhere than at the county seat, that is, in the town as incor- 
porated. : 

Upon a full consideration of the case, I am satisfied that the tract in 
question was at the date of the application of Boggs to enter settled 
upon and occupied as a townsite, which fact was a matter of general 
notoriety. Although the townsite application was not made until a few 
days after the application of Boggs to make homestead entry, it was | 
made within sixty days after your office letter to the register and re- 
ceiver notifying those officers of the cancellation of the patents, and 
apparently with all the promptness which could reasonably be expected 
of a body acting in its corporate capacity. 

This, coupled with the fact that it had for several years had a corpo- 
rate existence and had occupied and used the land, convinces me that 
it is entitled to the tract in dispute as land selected as the site of a 
town, and a portion of which had been included within the limits of an 
incorporated town. | 

I affirm the decision appealed from, and return herewith the papers — 
which accompanied your office letter of August 24, 1886. | 

In the record appears a letter from Messrs. Britton & Gray, calling 
attention to the fact that a plat of station grounds for the Pueblo and 
Arkansas Valley Railroad Company in said section 10 was approved by 
this Department March 13, 1886, under the rightof way act of March 3, 
1875, and asking to be heard in behalf of said company. 

You will advise Messrs. Britton & Gray of this decision, and that 
they will be heard before your office touching their rights under the 
approval mentioned by them. | | 


DECISIONS RELATING TO THE PUBLIC LANDS. ATS 


PRACTICE—SERVICE OF NOTICE BY REGISTERED LETTER. 
NEw ORLEANS CANAL & BANKING Co. v. STATE OF LOUISIANA. 


The transmission of notice by registered letter is prima facie evideuce that it was re- 
ceived in due course by the party to whom it was addressed. 

The written admission of the party to whom notice, by non-registered letter, was 
sent that he received the same, is proof of service under rule 95 of practice. 


Secretary Lamar to Commissioner Sparks, March 14, 1887. 


With your letter of the 20th instant you transmitted for my consid- 
eration the appeal filed by the State of Louisiana from your decision of 
October 8, 1886, rendered in the above stated case, together with a mo- 
tion made by counsel for the bank to dismiss said appeal, upon the 
ground that no service of said appeal was made by the inethod provided 
for by law, to wit, by personal service or registered letter. 

This appeal and the motion to dismiss should have been transmitted 
to the Department with the entire record in the case to be passed upon 
when the case is reached in its order, but being submittéd for my con- 
sideration and no reason being shown to the contrary, this preliminary 
question will now be disposed of. 

Notice of your decision was received by the State October 12, 1886, 
having been mailed that day by the local officers. Rule 87 provides 
that when notice of the decision is given through mail by the register 
and receiver, five days additional time shall be allowed those officers 
for the transmission of the letter, and five days for the return of the ap- 
peal through the same channel before reporting to the General Land 
Office. The time allowed for said appeal did not expire until Decem- 
ber 21, the decision and appeal therefrom having been transmitted 
ehroaeh the local office. 

Rule 93 provides that notice of the appeal and specifications of error 
must be served on the opposite party within the time allowed for filing 
the same. Hence, service of the appeal on the attorneys of the bank 
prior to and including the 21st day of December | was wanes the time 
prescribed by the rules. 

The evidence of service not appearing in the record, you directed the 
register and receiver to report the facts connected therewith. December 
81, they reported that the attorney of the State was notified of your de- 
cision October 12, and that appeal therefrom was filed in the local office 
December 11; that on the 13th day of December they transmitted said 
appeal to the General Land Office, and on the same day mailed (not 
registered) a copy of the same to James L. Bradford, Esq., of counsel 
for the bank, and also to the New Orleans Canal and Banking Com pany, 
at New Orleans, Louisiana. 

This motion to dismiss is made on the ground that Rule 94 provides 
only two modes by which service can be made, to wit, personal service 
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or by registered letter. aid that Rule 105 prescribes that all notices shall 
be served upon the atiormess of record. They allege that they are the 
only attorneys of record for tle bank, and that neither has been served 
- with a copy of said appeal, either personally or by registered letter, and 
that the attorney for the State has not attempted to furnish proof of 
service, either under Rule 95 or Rule 96. These rules provide that 
“proof of personal service shall be the written acknowledgment of the 
party served or the affidavit of the person making the service attached 
to the papers served, stating time, place and manner of service,” and 
proof of service by registered letter shall be the affidavit of the per- 
son mailing the letter attached to the post office receipt.” 

Counsel for the bank do not deny that they received the copy of the 
- appeal, alleged to have been mailed to them by the register and receiver 
December 13, and having notice of this report at the time of filing their 
motion to aoe their failure to deny it might be taken as an admis- 
sion that they received it. 

But. conceding that the silence of appellee’s counsel should not be 
construed as an admission that they received the copy of the appeal 
said to have been mailed to them, the fact that the president of the 
bank received the copy of said appeal is settled beyond all question; 
and this, under rule of practice 86, constituted sufficient service, whether | 
said counsel received said notice or not. Said rule provides that, 
‘‘notice of an appeal from the commissioneér’s decision must be filed in 
the General Land Office and served on the appellee or his counsel,” ete. 
And the affidavit of the president of said ‘*Canal and Banking Com- 
pany” (defendant), after stating that he has not been served with copy 
of said appeal, eitnuer by registered letter, or personally, says: “I have 
no notice of said appeal, except that lately I found on a desk in my 
office a letter containiug what purported to be an appeal by the State 
of Louisiana. How this came to my office I can not say, but by the 
ordinary mail [ believe. It was not by registered letter, nor was it 
given to me personally nor any other officer of the bank.” e 

Here we have not only a written admission, but a sworn admission, 
by the “ party served,” of the personal receipt of said notice of appeal, 
which brings the proof of service squarely within the first subdivision 
of rule 95, providing, as we have just seen, that *‘proof of personal 
service shall be the written acknowledgment of the party served.” 

The mailing by registered letter is simply prima facie evidence of the 
fact that it was received in due course by the party to whom it was 
addressed, while the written admission of the party to whom a non- 
registered letter was sent, that he actually received such letter, furnishes 
proof positive of the fact. And to hold that a notice thus admittedly 
-received by non-registered letter was not legally served, solely on the 
eround that the letter containing it was not registered, would virtually 
be to sacrifice the substance and spirit of the rule to mere technical 
form. | 

The motion is therefore dismissed. 
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PROCEEDINGS IN STATE AND FEDERAL COURTS. 
Missourr, Kansas & Texas Ry. Co. 


Suits 1 in ejectment against settlers, pending in the courts of a State, may not be en- 
joined by proceedings in courts of the United States. 


Acting Secretary Muldrow to Commissioner Sparks, March 14, 1837. 


On June 16, 1886, this Department recommended to the Attorney- 
General that suit be instituted to set aside the patents issued to the 
Missouri Kansas and Texas Railway Company for certain lands lying 
in Allen county, Kansas. 

I am now in receipt of your office letter of February 28, 1837, stating 
that you are advised that such suit has been instituted in the United 
- States circuit court, that a certain purchaser from said railroad com- 
pany has instituted in the district court of Allen county proceediugs 
in ejectment against certain settlers on said lands, that said settlers 
have attempted to secure a dismissal of the ejectment cases, or a con- 
tinuance pending 9 decision of the case in the cirenit court, and have 
failed therein. In view of these facts, you recommend that “the At- 
torney General be requested to institute proceedings in the United 
States courts for the purpose of restraining said company, or any one 
claiming under it, from prosecuting any suits against the settlers upon 
the lands in question pending the decision in the suit to vacate the 
company’s patents, now pending in the United States circuit court.” 
Said letter further states that the ejectment cases will be tried during 
the present month. 

I am of the opinion that the United States could not suboseenill | 
maintain an action to stay proceedings in said Allen county court, and 
therefore decline to make the recommendation as requested. Section 
720 of the Revised Statutes provides that “The writ of injunction shall 
not be granted by any court of the United States to stay proceedings 
in any court of a State, except in cases where such injunction may be 
authorized by any law relating to proceedings in bankruptcy.” © 


DESERT LAND ENTRY—FINAL PROOF. 
Levi Woop. 


The non-irrigation of rocky and hilly portions of the land does not defeat the right 
of entry, where the claim was made in guod a and substantial reclamation 
of the irrigable portion thereof is shown. 


Acting Secretary Muldrow to Commissioner Sparks, March 15, 1887. 


September 27, 1882, Levi Wood filed his declaration of intention, No. 
419, to reclaim the SW. 4 of NE. 4, S. § of NW. 4, NW. 4 of SE. 4 and 
N. 4 of SW. 4 of Sec. 95, T. 51 N., R. 82 W., Cheyenne, Wyoming, 

2278 pEC——31 
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under the provisions of the act of Congress approved March 3, 1877 
(19 Stat., 377). September 3, 1885, the south half of the claim was can- 
celed for conflict with the prior desert land entry of one Elias Snider, 
made in 1879, prior to the survey of the township. April 6, 1886, your - 
_ office rejected Wood’s final proot for the remainder of his entry, on the 
ground that proper reclamation had not been made, but gave him op- 
portunity to submit new proof whenever he could show a satisfactory 
compliance with the law. Upon review this decision was adhered to 
by your office June 19 following. Appeal was then brought here and 
the case has been considered. 

It is shown by the record that all of one forty-acre tract has been ir- 
rigated, from twenty to twenty-five acres of another, and possibly 
about fifteen acres or more of the other, making in all about eighty 
acres out of the entire tract of one hundred and twenty acres. The re- 
maining portion of the entry is hilly and rocky and it is practically 
impossible to irrigate it. It is alleged by Wood that when be made 
eutry aforesaid, he desired to leave out the two forties which are hilly - 
and take the remaining four forties of the original entry, but was told 
by the local office that his entry would not be compact within the mean- 
ing of the law if said two forties were omitted; and that about the 
time he was ready to commence the work of irrigation and reclamation, 
he for the first time ascertained that the entry of Snider covered his 
three south forties, and learning Snider’s claim to be superior to his 
own, he did not contest for the conflicting portion, but allowed it to be 
canceled. ) | 

While as a general rule the entire tract entered must be reclaimed 
by irrigation before final proof can be accepted, yet in view of the 
peculiar circumstances of this case, I am inclined to think that the final 
proof herein ought to beapproved. There is no doubt but that the land 
embraced in thisentry which is susceptible of irrigation has all been ir- 
rigated as contemplated by the statute. True, a considerable portion 
of two forties has not been irrigated and is not susceptible of trriga- 
tion. These portions amount to possibly forty acres—claimant in a 
late brief says from thirty to forty acres—and are practically worthless - 
to the government or to any one else so far as ibeir value as agricul- 
turalland is concerned. If the entry at present was as originally made, 
the part not irrigated would be a very small proportion of it; but as 
three forties have been canceled without the fault of the entryman ap- 
parently, the proportion of unreclaimable land is much larger. 
~ Lam of opinion, taking all the circumstances of this case into consid- 
eration, claimant’s evident and unquestioned good faith in the premises, 
. the fact that one-half of his original entry (all of which part was sus- 
ceptible of irrigation) has been canceled through no fault of his, and 
the fact that all but the hilly and rocky portions of the claim have been 
properly irrigated and reclaimed, and the major part thereof cultivated, 
that the final proof of Wood should be accepted, and I so direct. 

The decision appealed from is therefore reversed. 
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PRIVATE CLAIM—AUTHORITY OF THE LAND DEPARTMENT. 


PUEBLO OF SAN FRANCISCO. 


Y 


By the issnance of patent the Department is divested of ull authority or control over 
the land or the title thereto. 

The head of a Department has no power or authority to revise or reverse the final 
decree of his predecessor in a matter properly before him. 

The ‘‘executive duties” of a Department are those required of its officers in the ad- 
ministration of the law upon the subjects under its jurisdiction, thongh such 
duties may require in their performance the examination of evidence and the 
exercise of judgment thereon. 

By virtue of statutory authority the Secretary of the Interior is invested with power 
to review, reverse, anni, winend. or affirm all the proceedings in the Department — 
instituted to secure the alienation of any portion of the public lands, or the ad- 
justment of private-land claims. 

Aun order reversing the action of the Commissioner of the General Land. Office, in 
the matter of the survey of a private land claim, is properly within the juris- 
diction of the Secretary of the Interior. 

The authority of the Secretary toorder a re-survey rests in his general and supervisory 
powers, and may be exercised whether invoked by appeal! or otherwise. 

Publication of notice is not required by the act of July 1, 1864, in case of a cor- 
rected survey made under wu order therefor. 


Secretary Lamar to Commissioner Sparks, March 12, 1887. 


This is an application for the recall and cancellation of the patent 
of the United States to the city of San Francisco, and for the issue of 
a new patent with different boundaries, to-wit, the boundaries of what 
is known as the Stratton survey. From the papers transmitted by the 
Land Office, and the authorities cited in the briefs of counsel, I learn 
that the history of this case is as follows: 

In July, 1852, the city of San Francisco, as the successor of the 
Mexican pueblo of that name, petitioned the board of land comzis- 
sioners of California, created under the act of Congress, March 3, 1851 
(9 Stat., 631) for a confirmation of her claim to four square leagues of 
land situated on the northern portion of the peninsula of San Fran- 
cisco. After a controversy before the board of land commissicners, 
and in the courts, for a period of nearly thirteen years, the United 
States circuit court finally corfirmed the claim of the petitioner, to the 
land therein described, as valid. The following is an extract from the 
decree: 

“The land of which confirmation is made is a tract situated within 
the county of San Francisco, and embracing soe much of the extreme 
upper portion of the peninsula above ordinary high-water mark (as the 
same existed at the date of the couquest of the country, namely, the 
seventh day of July, A. D. 1846,) on which the City of San Francisco 
is situated as will contain an area of four square leagues; said tract be- 
ing bounded on the north and east by the bay of Nan Francisco, on the west 
by the Pacific Ocean, and on the south by a due east and west line drawn 


so as to include the area aforesaid, subject to the following deductions, 
namely: such lands as have been heretofore reserved or dedicated to 


pices 
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public uses by the United States, and also such parcels of land as have 
beer, by grants from lawful authority, vested in private ownership and 
have been finally confirmed to parties claiming under said grants by 
the tribunals of the United States, or shall hereafter be finally confirmed 
to parties claiming under said grants by said tribunals in proceedings 
now pending therein for that purpose; all of which said excepted par- 
cels of land are included within the area of four square leagues above 
mentioved, but are excluded from the confirmation to the city. This 
confirmation 1s in trust for the benefit of the lot-holders under grants from 
the pueblo, town, or city of San Francisco, or other competent authority, 
— and as to any residue, in trust for the use and benefit of the inhabitants of 
the city.” 

On the 8th of March, 1866 (14 Stat., 4) Congress relinquished the land 
covered by the decree to said city. Thus the title of the city rests upon 
the decree of confirmation and the act of Congress, both making the 
city a trustee for the lot-holders and inhabitants thereof. — 

Upon the confirmation of this grant and its approval by the act of 
Congress, the next matter for the consideration of the Land Depart- 
ment related to its extent and boundaries. In 1867-8, under the in- 
struction of the United States surveyor-general of California (Upson) 
the survey of the claim of the city made by the deputy-surveyor, James 
T. Stratton, and a plat thereof, were filed in the office of the surveyor- 
general of the United States for California. Due notice therevf was 
given in the legal manner, and for the required time, by said surveyor- 
general. The survey and plat were approved by him but not in the 
manner and form required by the statute. | | 

Against the approval of said survey the ectty and county of San Fran- 
cisco filed their protest and objections thereto, with the evidence in 
support of the same in due form of law. One of the grounds of protest, 
the one involved in this inquiry, was that the surveyor did not conform, 
as required by the statute, to the decree of confirmation, in that he did 
not follow the line of ordinary high-water mark of the bay, but followed 
up the tide line, or rather the alleged tide line, on one side and down 
- the other, of Mission creek, a stream which runs into the bay, exclnd- 
ing certain marsh lands lying on Mission creek which ought to have 
been included in said survey. Said survey and plat, together with the 
said protest, objections, evidence, field notes and other papers were 
transmitted by Surveyor-General Day, successor to Surveyor-General 
Upson, to the General Land-Office at Washington, with his own report. 
thereon in which he disapproved of said survey, expressing the opinion 
that the said objections were, in several particulars, well taken, and 
recommended that the plat and survey should be amended, among 
other things so as to include the marsh lands lying on Mission ereek 
within the four square leagues, which said Stratton survey had ex- 
cluded therefrom. I give the following quotation from his report: 

‘And, further, in relation to the above-mentioned survey by Deputy- 
Surveyor Stratton of the exterior limits of the pueblo lands of San 
Francisco . . . . . [ express my opinion that they are erroneous 
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and not in conformity with the decreeof the United States courtand the 
act of Cungress relating thereto, my reason for this opinion being more 
fully set forth in a communication to the Commissioner of the General 
Land Office, dated July 8th, hereto appended.” 

Speaking of the objections to the exclusion by this survey, of the 
marsh lands as being below the ordinary tide line, he says: ‘the affi- 
davits sustain the exception, and I can add to them the fact that in1851 
or 1852 I assisted in surveying a preliminary trial [line] for the San 
José Railroad across this marsh, and found it to be as described in the 
affidavits and [ have seen no facts around the bay to prove that it has — 
filled up and become tide marsh lands since 1846.” 

For some reason not explained in anything that I have found in the 
records, the Stratton survey aud plat remained in the General Land 
Offive, unacted upon, for ten years. In the meantime, one Geo. W. 
Ellis, obtained from a board of tide land commissioners (appointed by 
the State to take charge of its swamp and tide lands, to sell portions of 
the same and to compromise with parties in possession thereof,) a quit- 
claiin deed of the State, at the rate of $4.00 for one thousand square feet, 
to a tract of land which einbraced a considerable part of the lands on 
Mission Creek, excluded by the Stratton survey. Soon after this C.C. 
Tripp, a grantee of Ellis, brought suit in the cireuit court of the United 
States of California, to recover a lot included in the said quit-claim deed 
of the State board. The opinion of the court rendered iu this case as 
reported in Sth Sawyer’s report, page 209, was that the lot in contro. 
versy was situated within the limits of the tract confirmed by the decree 
of the circuit court above mentioned, to the city of San Francisco. In 
this opinion the couit said: 

Mission creek never constituted any portion of the bay of San Fran- 
cisco, any wore than the Sacramento river constitutes a portion of the 
bay of Suisun, or the Hudson river a portion of the bay of New York. 
Again: “The boundary of that tract (meaning the tract confirmed to 
the city by the decree,) runs along the bay on the line of ordinary high- 
water mark, as that existed in 1846, crossing the mouths of all creeks run- 
ning into the bay, and that of Mission creek among others.” . 
When this matter was before my predecessors it was coutended that 
this opinion was not entitled to the force of a deeision, among other rea- 
sons, because it was filed after the action had been dismissed. This con- 
tention is based upon an affidavit filed in the Department by C. C. Tripp, 
the party litigant, against whom the decision was made in said opinion. 
From the evidence of L. 8. B. Sawyer, clerk of the circuit court in which 
the opinion was pronounced, and of Edw. J. Pringle and Alexander 
Campbell, counsel for the defendant, contradicting and refuting the 
statements in Tripp’s affidavit, [ cannot doubt the truth of* the state- 
ment in the note appended to the opinion in 5th Sawyer, at page 216. 
That note is as follows: 

“The decision in the above case was given orally, ‘ie presiding jus- 

tice stating at length his views, and observing that he would at a sub- 
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sequent day file an opinion embodying their substance. A day was 
then fixed for counsel to prepare the fiudings, but soon afterwards the 
case was settled, and the suit dismissed by stipulation of parties.” 

The fact that this decision was orally given and subsequently writ- 
ten out and filed when the case was dismissed, in no respect, I think, 
affects its character as an exposition by ajudgeof the law. It is a prac- 
tice common to all courts to deliver oral opinions and subsequently to 
write them out. The authoritative force of such an opinion, will of 
course, depend upon the circumstauces of the case in which it is given, 
the deliberation attending it, the learning of the judge, the issue made 
“by the record, and many other conditions entirely irrespective of the 
stage of the case or the time when the entry of judgment is made. 

It seems, however that the action of the court in this case was not 
regarded at the General Land Office as res adjudicata in the matter of 
the correctness or incorrectness of the Stratton survey. For, some 
months after it was made (November 11, 1878,) the Commissioner of the 
General Land Office, J. A, Williamson, rendered his decision confirm- 
ing the Stratton survey (2 C. L. L., 1234). From this decision, an ap- 
peal to the Secretary of the Interior in behalf of the city and in discharge 
of its trust to the lot-holders and for the benefit of its inhabitants, was 
taken by the attorney appointed to prosecute the case for the city as 
‘ the trustee of the lands claimed. Whereupon the board of supervisors, 
who had previously indicated their purpose not to appeal from said de- 
cision of the Commissioner of the General Land Office, passed a res- 
olution characterizing said action by said auerey as cng ninonae and 
discharged him from his office. 

A short time afterwards they unanimously passed a resolution ad- 
dressed to the Secretary of the Interior, that, in the opinion of said 
Board, the Stratton survey was the only legal and proper definition of 
the boundaries of the city and should be finally confirmed by the Inte- 
rior Department. Indeed the board of supervisors reversed the posi- 
tion taken in the original protest of the city against the Stratton survey 
when it was completed, and used their utmost endeavors, by resolu- 
tions and other acts, to have the same approved. 

Secretary Schurz, however, held that neither these resolutions, nor 
any other acquiescence by the municipal authorities of the city, nor any 
assumption by the State of California of the correctness of said survey, 
could relieve him of his duty, under his supervisory or appellate au- 
thority, to see that the decree of the United States circuit court was | 
properly executed by a survey in conformity with the boundaries pre- 
scribed therein. 

On the 3d day of March, 1881, he filed his decision in the case, in which 
he substantially stigvained the objections contained in the original pro- 
test of the city to the running of the boundary line up Mission Creek 
and then down it. 
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The opinion concludes as follows: “ your decision upon the entire 
survey of the claim, confirmed by said decree aud Acts of Congress, ex- 
cept as herein modified, is affirmed.” The modification alluded to was — 
his direction in conformity to the recommendation of Surveyor-General 
Day that the line of ordinary high-water mark of the bay should be 
followed, and not the banks of Mission and other creeks; but that said 
creeks should be crossed at their mouths in following the line of the 

bay. To this end he directed that a map, known as Eddy’s Red Line 
Map, should be made the basis of said amended survey, which map the 
Secretary claimed had been established, sanctioned and recognized in 
the most solemn manner by the State Jaws and by the city for years, - 
and contained the best available evidence of the line of ordinary high- 
water mark of 1846, around that portion of the city. 

Soon after the conclusion of Mr. Schurz’s term of office and Secretar . 

_ Kirkwood’s appointment as Secretary of the Interior, an application to 
the latter was made for a re-hearing, in support of which a report from 
the surveyor-general’s office was brought to his attention referring to 
certain representations of Deputies Minto and Allardt setting forth that 
the red line on Eddy’s map, as ordered by Mr. Schurz, could not be fol- 
lowed; that the said red line diverged widely from ordinary high-water 
mark, at one point extending two hundred feet out into the bay, at — 
another running along the side and on the top of the bluff; and at still . 
another at an elevation of sixty-eight feet above tide level; and that 
the marsh lands near the mouth of Mission creek were reached by the 
ordinary high tides and totally submerged, from one to eighteen inches, 
by about one hundred and twenty tides every year. | 

To this petition for a re-hearing, based on these reports from the sur- 
veyor-general’s office, Secretary Kirkwood issued an order to the Com- 
missioner of the General Land Office, in these words: “I desire the 

survey, ordered by my predecessor, to be made at once, according to the 
best judgment of the surveyor-general. When so made. it will be a 
proper subject for consideration by your office and the Department. 
You will so instruct the surveyor-general immediately. 

Mr. Teller, who had become Mr. Kirk wood’s successor, was informed 
that the surveyor-general of California was not making the survey 
ordered by Mr. Schurz, but was disregarding that order under what 
he construed to be the discretion vested in him by the words * accord- 
ing to your best judgment.” Thereupon Mr. Teller telegraphed the 
survey or-general to suspend his operations. But, inasmuch as the sur- 
vey and field notes had been returned to his office, he, notwithstanding 
Mr. Teller’s order, platted and sent it forward to the Department with 
his approval. The survey thus made was substantially a repetition of 
the Stratton survey. 

Another application was made by Messrs. Shellabarger and Wilson, 
attorneys for claimants under the Stratton survey, to Secretary Teller 
that the whole matter be re-heard and the survey made by Allardt and 
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Minto confirmed. This motion was orally argued before Secretary Tel- 
ler on the 11th day of December, 1882, and on July 12, 1883 (2 L. D., 
346)* he rendered his decision in which hesubstantially confirmed that 
of his predecessor and directed that “in running along the line of 
ordinary high-water mark of the bay, the main shore or coast line of 
such body of watet, identified by its larger description, shall be fol- 
lowed, cutting across the mouths of streams, estuaries and creeks which, 
intersecting the body of the peninsula, find their entrance into said 
ocean or bay.” ; 

Instructions in seeonainee with this weemon were issued by the Com- 
missioner of the General Land Office to the United States surveyor- 
general of California, in obedience to which the deputy-surveyor, F. 
Von Licht, proceeded to make a survey of said lands, a map of which, 
with his report, was sent on to Washington. Said deputy-surveyor, 
however, in certifying that it was in accordance with instructions re- 
ceived, stated that it was his belief, based upon close inspection of the 
ground and investigations made, that the survey was not in accordance 
with the decree of the United States circuit court. 

AS a part of the history of this case it is proper to state that before 
action was taken inthe Land Office on this survey,a mandamus was sued 
for, in the supreme court of the District of Columbia, on the relation 
of the city and county of San Francisco, to compel the Coinmissioner to _ 
issue the patent in accordance with the Stratton survey upon the ground 
that the original opinion of Land Commissioner Williamson, approving 
that survey, was final, and that no appeal lies to the Secretary of the 
Interior in the matter of surveys of private land claims. The court, 
after argument, denied the writ. 

A resolution was also introduced in the 48th Congress for the pur- 
pose of interfering with the issue of any patent based upon any other 
than the Stratton survey. Upon this latter resolution the judiciary 
committee made a report holding that the Secretary of the Interior was 
the supervisory head of the Department; that the Commissioner of the 
Land Office was his subordinate; that no action of the latter is beyond 
the reach of appeal to the former; that the Secretary of the Interior 
had good reason for deciding that the boundary line of San Francisco 
must run along the bay and cross the mouths of the estuaries and creeks 
from headland to headland thereof; and that if the grantees of the 
State or others had superior rights to those of the city, they could assert 
them in the courts of the country without any legislative assistance, and 
therefore recommended that the resolution lie on the table. . 

Pending these proceedings in the court and in Congress, the Von 
Licht survey was approved by the Commissioner of the General Land. 
Office, and on June 20, 1834, the patent of the United States in accord- 
- ance therewith was issned to the city of San Francisco, signed by the - 
President, a in the Department, eto to the eke of San 
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Francisco, and accepted in behalf of the city and county. The city, 
now, by its attorneys, insists upon the correctness and legality of said 
patent and protests against its cancellation and the issue of any other 
patent. 

The decisions of Secretaries Schurz and Teller, above referred to, 
were made after hearing extended argument by counsel, and after elab- 
orate examination. Every important consideration bearing upon the 
subject which has been pressed upon me was fully presented to them. 
The correctness of the Stratton survey itself; the recognition of the Strat- 
ton survey by the supervisors of the city; their acquiescence in numer- 
ous acts of the State assuming the Stratton survey to be correct, and 
the consequent estoppel upon them to contest its correctness; the con- 
clusiveness of the approval of the survey by the Commissioner of the 
General Land Office; the refusal of the supervisors of the city to order 
an appeal from his decision; the consequent invalidity of the action of 
the city attorney in making an appeal or attempting to make one; the 
want of any appellate authority whatever over the Commissioner of the 
General Land Office respecting matters of surveys of private land claims; 
the impossibility of complying with the directious given by Secretary 
Sehurz and reiterated by Secretary Teller for the new surveys; were all 
argued before the two Secretaries above named and were disposed of 
by them in carefully prepared opinions. 

I am now asked to treat this consideration and judgment of my pre- 
dlecessors, as well as the opinion pronounced by the judge of the circuit 
court of the United States, as recorded in the official reports of its de- 
cisions, as of no validity; to hold that my predecessors had uo jurisdic- 
tion to review the act of the Commissioner; that the circuit court had 
no jurisdiction to render the decision it pronounced; and that the Com- 
missioner of the General Land Office was the only officer clothed with 
lawful authority to determine the validity of the survey of the land con- 
firmed to the city. In other words, I am called upon to disregard as 
null the action of my predecessors and to reopen the question as to the - 
title of the city to the land covered by the patent issued to it. 

It is to be observed that this application does not ask that I, as the 
“snpervising authority of this Department, should review and correct its 

previous action in a case undisposed of and still pending in the Depart- 
ment. The question presented is whether when a contest for title is 
once closed by the issne of a patent toa claimant, which is accepted by 
such claimant, the jurisdiction of the Secretary of the Interior over that 
title continues. In other words, when the Land Department, acting 
within the scope of its authority, issues a patent which is delivered to 
and accepted by the grantee, the Secretary of the Interior has the right 
to annul that patent and issue another and a different one in its stead. 

In Moore v. Robbins (96 U. 8., 530) the court said : 


“While conceding for the present to the fullest extent that when 
there is a question of contested right between private parties to receive 
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from the United States a patent for any part of the public lands, it be- 
longs to the head of the Land Department to decide that question, it 
is equally clear that when the patent has been awarded to one of the 
contestants and has been issued, delivered and accepted, all right to 
control the title or to decide on the right to the title has passed from 
the Land Office. Not only has tt passed from the Land Office, but it has 
passed from the executive department of the government.” The court goes 
on to say, *“ The offices of Register and Receiver and Commissioner are 
created mainly for the purpose of supervising the sales of the public 
lands and it is a part of their daily business to decide when a party 
has by purchase, by pre-emption, or by any other recognized mode es- 


tablished a right to receive from the government a title to any part of | 


the public domain. This decision is subject to an appeal to the Secre- 
tary if taken in time, but if no such appeal be taken, and the patent 
issued under the seal of the United States, and signed by the President, 
is delivered to and accepted by the party, the title of the government 
passes with this delivery. With the title passes away all authority or 
control of the executive department over the land and over the title 
which it has conveyed. It would be as reasonable to hold that any 
private owner of land who has conveyed it to another can of his own 
volition recall, cancel or annul the instrument which he has made and 
delivered. If fraud, mistake, error or wrong has been done the courts 
of justice present the only remedy. These courts are as open to the 
United States to sue for the cancellation of the deed or re-conyeyance 
of the land as to individuals, and if the government is the party injured 
this is the proper course.” Again the court says, the functions of the 
executive department: * necessarily cease when the title has passed from 
the government, and the title does so pass in ev ery instauce where, 
under the decisions of the officers having authority in the matter, a con- 
veyance generally called a patent has beén signed by the President and 
sealed and delivered to and accepted by the grantee. It is a matter of 
course that after this is done neither the Secretary nor any other execu- 
tive officer can entertain anappeal. He is absolutely without authority. 
If this were not so the titles derived from the United States instead of 
being the safe and assured evidence of ownership which they are gen- 
erally supposed to be, would be always subject to the fluctuating and 
in many cases nnreliable action of the Land Office. No man could buy 


of the grantee with safety because he could only convey sabject to the — 


right of the officers of the government to annul his title. If such a 
power exists when does it cease? There is no statute of limitations 
against the government and if this right to reconsider and annul a pat- 
ent after it has once become perfect exists in the executive department 
it can be exercised at any time, however remote. It is needless to 
pursue the subject further, the existence of any such power in theland 
department is ntterly inconsistent with the universal principle on which 
the right of private property is founded. The order of the Secretary of 
the Interior therefore in Moore’s case was made withont authority and 
is utterly void and he has a title perfect.both at law and in equity.” 


The court here re-affirms the doctrine laid down in Johnson v. Tows- 
ley (138 Wallace, 72,) in the following language : 


_“ The decision of the officers of the land department made Celi the 
scope of their authority on questions of this kind is, in general. conclu- 
sive every where, except when reconsidered by way of appeal within that 
department; and that as to the facts on which their decision is based, in 
the absence of fraud or mistake that decision is conclusive even in courts 
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of justice when the title afterwards comes in question ; but that in this 
class of cases asin all others there exists in courts of equity the jurisdic- 
tion to correct: mistakes, to relieve against frauds and impositions, and 
in cases where it is clear that those officers have by a mistake of the | 
law given to one man the land. which on the undisputed facts belonged 
to another, to give appropriate relief.” 

If, now, I should, as the Secretary of the Interior did in Moore’s case, 
after the patent has been issued by the Land Office; signed by the 
President, sealed and delivered to and accepted by the City of San 
Francisco, order that patent to be recalled and another one issued, the 
supreme court would be bound to say under this decision that *‘ The 
order of the Secretary was made without authority and is atterly void.” 

The supreme court expressly says that after this is done neither the 
Secretary nor any other executive officer can entertain an appeal. In 
Steele v. The Smelting Company (106 U. S., 450) the court says: 

“We have so oftenhad occasion to speak of the land department, the 
object of its creation, and the powers it possesses in the alienation by 
pateut of portions of the public lands, that it creates an unpleasant sur- 
prise to find that counsel, in discussing the effect to be given to the 
action of that department, overlook our decisions on the subject.” 


After reviewing these decisions the court uses the following language: 


“So with a patent for land of the United States, which is the result of 
the judgment upon the right of the patentee by that department of the 
government, to which the alienation of the public lands is confided, the 
remedy of the aggrieved party must be sought by him in a court of 
— equity, if he possess such an equitable right to the premises as would 
give him the title if the patent were out of the way. If he occupy with 
respect to the land no such position as this, he can only apply to the 
Officers of the government to take measures in its name to vacate the 
patent or limit its operation. * * * Itcannot be vacated or limited 
by the officers themselves. Their power over the land is ended when a 
patent is issued and placed on the records of the Department; this can 
be accomplished only by regular judicial proceedings, taken in the name 
of the government for that special purpose.” 3 

From these and numerous other decisions that might be cited to the 
same effect, denying all authority whatever in the Interior Department 
to recall or cancel a patent once issued by its orders, I can come to no 
other conclusion than that if every allegation of those who make this 
application could be established, as to the circumstances under which 
the patent was issued, as to the unwise and erroneous action of Secre- 
tary Schurz and Secretary Teller, their errors of law in the case or mis- 
take of facts; the formal defect in the proceedings for appeal made to 
Secretary Schurz; the only reinedy is with the judiciary and not in any 
authority vested in the head of this Department over the subject. 

The case of Adams against Norris (103 U. 8., 591) is cited as being 
an authority for the power which I am here asked to exercise. That 
was a case where a patent was issued for a portion of the Mexicanland . 
grant confirmed by the circuit court. Subsequently, finding that the 
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patent did not. cover all the land granted and confirmed, a new patent 
was issued for the whole,—the first in 1866 and the last in 1870. 
The court say of these two patents: “If the conveyance of 1866 
passed the title to the claimants of a part of the land recovered by their 
coniirmed grant, there is no reason why an additional patent should not 
convey the remainder when the proper officer became satisfied that the 
first did not convey all that had been confirmed to them.” It so hap- 
pended in this case that, in addition to the land omitted in the first pat- 
ent, the last patent purported to convey also what was already patented, 
aud the question arose whether this patent covering the whole claim, 
as well that included in the first patent as that in the last, was on that 
account invalid. The court said not; ‘The deeds are not in conflict. 
If the power of the Land Office was exhausted by the first deed, 7 
was only so as to the land which tt included. The legal title to that alone 
could pass by that patent, and if the title to the land now in question 
remained in the government, the patent of 1870 was sufficient to con- 
vey it.” The whole force of the decision lies in the fact that it does not 
subtract in any way whatever irom the right conveyed to the grantee 
by the first patent, but simply covers land omitted from that patent 
which was included in the grant. Clearly there was no objection to the 
issue of a second patent for the land omitted. Indeed, it was the duty. 
of the Department to do so. If three parcels should be confirmed to a 
claimant and a patent should be issued for only two of them a sub- 
sequent patent might be issued for the third one and ought to be. 
Whilst there might be an objection to issuing a new patent for the 
whole three, except as to the land not embraced in the original patent, 
no additional title would be transferred thereby. But that is a very 
different thing from any attempt to recalla title which has once been 
passed by a patent issued. If an individual intending to convey three 
‘ots should, by mistake, only describe two, he, of course, might make 
a@ separate conveyance of the third, or a new conveyance embracing all 
three, but he could not recall the title which he had originally given. — 
The Land Office may make as many patents as may be necessary to con- 
vey all that has been granted and confirmed to a claimant, but that does 
not give it the right to recall a title that has once passed from it. A 
recall cannot be accomplished except through regular judicial proceed- 
ings. | | | 
The rule.of the Department in reference to the opening of a matter by 
one Secretary which has been formally adjudicated and closed by his 
predecessor, is well settled. The almost uninterrupted current of au- 
thorities on this point sustains the general proposition that a Secretary 
has no power or authority to revise or reverse the final decree of his 
predecessor in a matter properly before him. 2 C. L. O., 83; (2 Opin. 
Atty. Genl. 9; Id., 464; 4 Opin., 431; 5 Opin., 29; Id., 123; 9 Opin., 
101, 301, 387; 12 Opin., 358; 13 Opin., 35; Id., 226; I[d., 497; 15 Peters 
401; See’y’s., Dec., Beaubien & Miranda case, July 48,1871). That 
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there may be and are exceptional cases which justify a departure from 
the general rule is undoubtedly true. Among them is the case where 
the action of a previons Secretary was without jurisdiction and void ; 
it is, of course, not then binding upon his successor. 

It is claimed that the patent under consideration is null and void for 
the reason that Secretary Schurz had no authority to modify or reverse 
the action of Commissioner Williamson in approving the Stratton sur- 
vey. My authority is no greater than his, and if he had no authority 
to reverse Cominissioner Williamson’s decision approving the Stratton 
. survey dvefore any patent was issued, I certainly have none to reverse 
Land Commissioner McFarland’s decision approving the Von Licht sur- 
vey, especially after the patent is issued. If Secretary Teller had no 
authority to direct the Commissioner to issue a patent on the Von Licht 
survey, I certainly have none to direct Commissioner Sparks to issue @ 
patent on the Stratton survey. . 

In view of the earnestness with which it is insisted that the Secre- 
retary of the Interior has not the power to reverse the action of the 
Commissioner upon the survey of a private land claim pending before 
him, I deem it proper to pass upon the proposition for the purpose of 
putting it at rest; at least until it has received an authoritative deter- 
- mination superior to my own. 

By various acts of Congress the powers of the Department are 
clearly defined. | | 

These acts are, so far as it is necessary for me at present to con- 
sider them, embodied in the Revised Statutes. Title XI treats of 
the Department of the Interior, and inakes the Secretary of the In- 
terior the head thereof. The second Chapter (Section 441) declares 
that the Secretary is charged with the supervision of public business 
relating to many subjects, among which are enumerated “ public lands, 
including mines”. The third Chapter (Section 453) provides as follows : 
‘The Cominissioner of the General Land Office shall perform, under 
direction of the Secretary of the Interior, all executive duties apper- 
taining to the surveying and sale of the public lands of the United 
States, or in any wise respecting such public lands, and, also, such as 
relate to the private claims of land, and the issuing of patents for all 
(grants) of land under the authority of the government”, The position 
of the applicants agaiust the anthority of the Secretary to review the 
decision of the Commissioner of the General Land Office rests upon 
the ground that the action of the Commissioner in passing upon the 
correctness of suryeys of private land claims is a quast judicial pro- 
ceeding and therefor not subject to review, as no appeal to the Secre- 
tary in such cases is specifically provided. Passing upon the correct- 
ness of surveys of private land claims made by subordinate officers 
necessarily involves the exercise of judgment and may properly be 
called a quasi judicial proceeding; but it is none the less a proceeding 
taken in the discharge of an executive duty of the Commissioner, 
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within the meaning of section 453, and as such is under the direction 
of the Secretary by the express terms of that section. It is also under 
the supervision of the Secretary by virtue of section 441, as a proceed-. 
ing relating to the public lands, inasmuch as a government survey of a 
private claim is necessary to segregate the lands included within the 
grant from the public domain. 

There seems to be some misapprehension as to. the meaning of ie 
term ‘executive duty”. The executive duties of any one of the Depart- _ 
ments are such as are required of its officers in the administration of 
the law upon the subjects under its jurisdiction. They are not the less 
executive duties because they require in their performance the exam- 
ination of evidence and the exercise of judginent thereon. All execu- 
tive duties which are anything beyond the performance of ministerial 
acts, involve the exercise of judgment, such as examination, devision 
and final judginent, but they are not judicial acts in the sense that they 
can only be the subject of review by judicial tribunals or upon a formal 
appeal to some higher judicial authority. There is hardly an act of 
any moment performed in an executive Department which would not, 
if such were the case, be taken from the supervision and control of its 
head. 

The statutes in placing the whole business of the Department under 
the supervision of the Secretary, invest him with authority to review, 
reverse, amend, aunul or affirm all proceedings in the Department 
haviug for their ultimate object to secure the alienation of any portion 
of the public lands, or the adjustment of private claims to lands witha 
just regard to the rights of the public and of private parties. Such 
supervision may be exercised by direct orders or by review on appeals. 
The mode in which the supervision shall be exercised.in the absence 
of statutory direction may be prescribed by such rules and regulations 
as the Secretary may adopt. When proceedings affecting titles to lands 
are before the Department the power of supervision may be exercised 
by the Secretary whether or not these proceedings are called to his 
attention by formal notice or by appeal. It is sufficient that they are 
brought to his notice. The rules prescribed are designed to facilitate 
- the Department in the despatch of business, not to defeat the super- 
vision of the Secretary. For example, if, when a patent is about to 
issue, the Secretary should discover a fatal defect in the proceedings, 
or that by reason of some newly ascertained fact the patent, if issued, 
would have to be annulled, and that it would be his duty to ask the 
Attorney-General to institute proceedings for its annulment, it would 
hardly be seriously contended that the Secretary might not interfere 
and prevent the execution of the patent. He could not be obliged to 
sit quietly and allow a proceeding to be consummated which it would be 
immediately his duty to ask the Attorney-General to take measures to 
annul. It would not be a sufficient answer against the exercise of his 
power that no appeai had been taken to him and therefore he was with . 
out authority in the matter. 
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The case of Butterworth v. Hoe (112 U. S. 50) does not at all conflict 
with this view. There the words: “supervision and direction” of the 
Secretary were not held to give jurisdiction to revise the action of the 
Commissioner of Patents in issuing a patent, for the reason that the 
law had provided an appeal from his decision in such cases to the su- 
preme court of the District of Columbia. The provision for that mode 
of review necessarily operated as a limitation to what would otherwise 
have been the natural meaning of the term “ supervision and direction”. 
‘Said the court, after referring to the legislation on this subject: “Con- 
gress has thus provided four tribunals for hearing applications for 
patents, with three successive appeals, in which the Secretary of the 
Interior is not included, giving jurisdiction, in appeals from the Com- 
missioner, to a judicial body, independent of the !)epartment, as though 
he were the highest authority on the subject within it. And to say 
that, under the name of direction and superintendence, the Secretary 
"may annul the decision of the supreme court of the District, sitting on — 
‘appeal from the Commissioner, by directing the latter to disregard it, 
is to construe a statute so as to make one part repeal another, when it 
is evident both were intended to co-exist without conflict”. 

The language of the act of July 1, 1864, (13 Stat., 332) which pro- 
vides for the issue of a patent after the approval of the survey by the 
Commissioner of the General Land Office, is to be read in connection 
with the Revised Statutes subsequently adopted, placing all the busi- 
ness relating to the survey of private claims under the direction and 
supervision of the Secretary. 

The argument based on the change of the mere verbiage of the stat- 
ute of 1849 to the words contained in the Revised Statutes, does not 
impress my mind. It applies with as much force to the Indian Bureau 
as to the Land Office. If admitted, the Secretary would be not only 
deprived, except in one or two instances, of any appellate power over 
all the Bureaus of the Department, but shorn of any power which ren- 
ders his supervision and direction effectual. Nocasehas been brought — 
to my attention supporting a construction so directly against the prac- 
tice of the Department, and which, if sustained, would work such a 
radical change in its organization. On the contrary, running through 
the decisions of the supreme court, as well after as before the adoption 
of the Revised Statutes, this appellate power is recognized and asserted 
as Clear and undeniable: Such recognition and assertion is distinctly 
made in the cases already cited for another purpose. Among numer- 
ous cases that of Lee v. Johnson, (116 U. 8., page 48,) decided in the 
October term of 1885, may be cited. In that case, one, Enos Johnson, 
entered the land in controversy under the homestead laws. On account 
of certain acts which one Lee contended amounted to an abandonment 
of the land, a contest was initiated between Johnson and Lee. The 
Commissioner decided in favor of Johnson and on appeal the decision 
- was reversed by the Secretary of the Interior, and the entry ordered 

to be canceled. The case coming before the supreme court on appeal, 
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the court uses the following language: “So in the preseut case the. 
Secretary of the Interior came to the conclusion, from the evidence 
returned by the register, that Johnson must be considered not as a 
bona fide homestead claimant acting in good faith, but as one seeking, 
by aseeming compliance with the forms of law, to obtain a tract of 
land for his son-in-law who had previously exhausted his homestead 
privileges, observing that the element of good faith is the essential 
foundation of all valid claims under the homestead law. Under these 
circumstances, so far from having exceeded his jurisdiction in directing 
a caneellation of the entry, he was exercising ouly that just supervision 
which the law vests in him over all proceedings instituted to acquire 
portions of the public land.” 
~ Such being the nature and extent of the supervisory and directory 
authority of the Secretary, he had jurisdiction to revise the action of 
the Commissioner upon survey of the claim of the City of San Francisco, 
whenever his attention was called to it, whether ina formal way by 
appeal, or in any other manner. In point of fact, an appeal was regu- 
larly and formally taken from the decision of the Commissioner by the 
special attorney of the City. It is true that the supervisors, in whom 
the legislative power of the municipality lies, voted not to appeal from 
the decision, but the special attorney rightfully regarded the city as a 
trustee for the lot-holders, to whose benefit the confirmation inured. 
The concluding terms of that confirmation are: “ This confirmation is 
in trust for the benefit of the lot holders under grants from the pueblo 
or City of San Francisco, or other competent authority, and as to any 
residue in trust for the use and benefit of the inhabitants of the City.” 

The appeal of the city attorney, or as it has been called, * notice of 
the appeal,” is in these words: 

“IN THE DEPARTMENT OF THE INTERIOR, 
“General Land Office. 

“The City of San Franeisco and its successor, the City and County 
of San Francisco, tn discharge of its trust for the benefit of the lot-holders 
under grants from the pueblo, town or city of San Francisco, or other 
competent authority, and for the benefit of the inhabitants of the city, 
created by the final decree of the circuit court of the United States,” 

‘hereby appeals to the Honorable Seeretary of the In- 
terior from the decision of the Honorable Commissioner of the General 
Land Office,” etc., approving the Stratton survey. 

True, the supervisors passed a resolution characterizing the appeal as 
unauthorized, but they neither dismissed the appeal, nor did they with- 
draw their protest against the survey. On the contrary, they passed the 
following resolution: “Resolved, that the Secretary of the Interior, 
before whom the matter relating to the boundaries of the pueblo decis- 
ion which relates to the presidio reservation of San Francisco, is now 
pending, be requested to take up and devzide said case without further 
delay, and that the officials of this city and county be directed not to 
ask for further postponement of said cause on behalf of said city;” thus 
recognizing that the case was pending before the Secretary. 
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Independently, however, of the regularity of the appeal, I believe Sec- 
retary Schurz and Secretary Teller both, so long as the case was undis- , 
posed of, had jurisdiction to order a re-survey by virtue of their super- 
visory authority over the Commissioner of the General Land Office in 
the matter of surveys of private land claims. The law places the Sec- 
retary at the head of the Land Departinent and makes it his duty to 
see that the laws of Congress respecting private land-claims are carried 
out, and if knowledge comes to him in any way that the Commissioner 
has approved of any survey which is not authorized by law, he has au- 
thority. whether an appeal be taken or not, to review the action of 
the Commissioner, and to overrule it if it be erroneous, He cannot 
allow the government to be despoiled through what he deems to be a 
mistake iu fact, or error in law,or any remissness on the part of any 
subordinate under him. I concur in the opinion of Secretary Schurz 
that the act of Congress required the survey to follow the decree, and 
that the city could not, by any act of its own, either by a formal dec- 
laration, or in any other way, change the duty of the officers of the In- 

- terior Department, or affect the rights of the United States, or of lot- 
holders claiming under the city. The city did not own the land. She 
was a trustee of it,—a trustee of the title for parties claiming under its- 
conveyance, cr occupying lots within its limits, and should not be al- 
lowed, being such trustee, to so control the case as to defeat the rights 
of the cestui que trust. When, therefore, the attorney took the appeal 
for the benelit of these cestuis que trust the municipal anthorities of the 
city could not despoil them by repudiating the appeal. 

But even assuming that I have full authority to do what this appli- 
cation asks, I feel it my duty to say that I concur fully with Secretary 
Schurz and Secretary Teller in holding that the Stratton survey was 
erroneous both as to law and fact; and also-in deciding that the bound- _ 
ary line of the city of San Francisco as fixed in the decree of the circuit 
court must run along the bay and cross the mouths of Mission creek 
and other creeks from headland to headland. The law controlling such 
cases is well settled. What the surveyor had to do was to set offa 
_ tract of four square leagues on the extreme upper portion of the penin- 
sula of San Francisco above high-water mark, as the same existed at 
the date of conquest, July 7, 1846, bounded on the north and east by the 
Bay of San Francisco, on the west by the Pacific Ocean, and on the 
south by a due east and west line drawn so as to include the four square 
leagues. The only difficulty in making this survey seems to have been 
the “high water mark of the Bay of San Francisco, as it existed on 
the 7th of July, 1846,” as the eastern boundary of the city. 

Mr. Stratton in his report as quoted by counsel for the applicants, 
Says: 

‘On account of the natural and artificial changes that have taken place 
in the water lineof the city of San Francisco since its occupation by the: 
Americans, in establishing the line of ordinary high tide from the point 
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San Jose Military Reservation to the mouth of Mission creek, I was 
compelled to rely entirely upon the first official map of said city, the 
map made by Wm. M. Eddy, the first city and county surveyor. A 
traced copy of the water line portion of said map, certified by the pres- 
ent city and county surveyor, Geo. C. Potter, on which the distances to 
the water line at the different angles, as measured on said map, are 
marked, aud which was the basis of my calculations of the meander 
lines, will accompany these notes.” 

It is apparent from this extract, first, that 1t was im possible to sur- 
vey this line in the open field; aad: second, that this part of the sur- 
vey, as reported by Stratton, was copied ae him from a map, and not 
done in the open field. Ifthe natural water line of the bay had been so 
effaced that it could not be found by actual inspection, it was his duty 
to seek for the evidence of its original position and so run the survey as 
to make its line coincide with the natural line called for in the grant. 
Now it is in evidence in this case that as early as 1852 a survey of the 
natural high water mark of this bay bad already been made by officers 
of the United States government, charged with this duty by statute and 
by Executive order, for the purpose of establishing the coast line itself 
-for all purposes relating to governmental administration. The follow- 
ing affidavit is on file among the papers in the case: 


In the Department of the Interior. In the matter of the survey of the 
pueblo lands of San Francisco. 


UNITED STATES OF AMERICA, 
District of California, ss: 

AvuGustus F. RODGERS, first being duly sworn, deposes and says, 
that since 1851, he bas been stationed in California, (except eighteen 
months between 1867 and 1869) in charge of the United States Survey 
of the coast thereof, including the peninsula of San Francisco; that the 
traced chart or map, entitled ‘** Map showing the line of ordinary high- 
water along the eastern side of the peninsula of San Francisco from | 
Rincon Point to and including Islais Creek as surveyed by the Coast 
Survey of the United States, 1852” hereto annexed, was prepared from 
the published surveys of the Coast Survey of the Onited States and that 
the line laid down on that map in blue pencil, from Ltaneon Point around 
Mission Bay to and including Islais Creek and crossing Mission and Istais | 
Creeks, is a true delineation of the line of ordinary high water mark as tt 
existed when he first knew it in the year 1852. 

And deponent further saith that, in determinining a boundary line 
stated as the line of “ordinary high water mark” on the bay of San 
Fraucisco, there can be no other course than to follow the stated line of 
ordinary high tide on the shore of the bay, crossing the niouths of all in- 
ferior tidal streams or estuaries, many of which empty into San Francisco 
Bay at different points, and not to Jy the meanders of any such inferior 
tidal streams oF estuartes.” 

* * * * * * 


AUG. F. RODGERS. 


Subscribed and sworn to before me this 25th day of November, 1882. 
[SHAL. | L. 8S. B. SAWYER, 
Com’ry and Clerk of U. S. Circuit Court 
9th Judicial Cir't Dist. Cal. 
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It thus appears that the survey of San Francisco Bay made by the 
officers of the Coast Survey, included the line of high water mark, the 
very line called for in this case as the eastern boundary of the city, and 
that the line established in this survey crossed Mission Creek, thus 
coinciding with the line indicated by Eddy’s Red Line Map whieh Secre- 
tary Svhurz directed as the basis of the amended sarvey crdered by him. 
The charts and records of this survey, made under the most thorough 
and scientific methods, were on file in the office of the Coast Survey of 
San Francisco, standing on the very tract of land the boundaries of 
which it was Stratton’s duty to define. It is by no means unusual for 
. United States authorities and state authorities, and for individuals 
having property interests along our coast lines to appeal to the records 
of the Coast Survey for data to identify and establish such original 
landmarks and boundary lines along the coast, which the hands of men 
in the course of settlement and industrial development have effaced. 
Since this case came before me a controversy between the authorities 
of the State of Delaware and those of the State of New Jersey respect- 
ing the division line between Delaware river and Delaware bay has 
been submitted to the officers of the Coast Survey and the line desig- 
nated by these officers has been adopted by the anthorities of these two 
sovereign states. 

In view of the high scientific character of this bureau, and of the fact 
that it is charged by the government with this duty, Mr. Teller ad- 
dressed an inquiry as to the rales governing that bureau in the survey 
of public waters. The following is the answer of the Superintendent to 
that inquiry : | 

U. 8. Coast AND GEODETIC SURVEY OFFICE, 
Washington, June 8, 1883. 


Hon. Henry M. TELLER, 
Secretary of the Interior, Washington, D. C.: 

SIR: In further illustration of the statement made by this office under 
date of June oth, in answer to your letter dated May 31, 1883, concern- 
ing the practice of this office in defining the inner boundaries or out- 
lines of bays when the same are interrupted by the mouths of estu- 
aries, rivers or creeks, I submit the following additional statement: 

This office has long since had occasion to adopt definite rules in that 
respect for the purpose of making estimates for projected work and giv- 
ing aecount of work done. 

The rule adopted is to draw the line between high water mark of the 
nearest points of land on each side of the interruption, in continuation 
of the general outline. 

Thus, making use of familiar illustrations on the Atlantic coast, the 
‘¢ general coast line” is measured from Point Judith to Montauk Point; 
from Coney Island to Sandy Hook; from Cape May to Cape Henlopen: ; 
from Cape Charles to Cape Henry. On the Pacific coast, from Point 
Lobos to Point Bonita (San Francisco entrance), ete. | 

Descending to smaller features: in Long Island sound, the limits of 
the sound are defined by measuring across the mouth of the Thames 
river from high water at Eastern Point to Quinipeag Rocks; across the 
mouth of the Connecticut river, from high water mark at Griswold’a 
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Point (Lyme) to Lynde’s Point (Saybrook); in Delaware bay, across 
Mahon’s river between the opposite points of marshes. By the same 
‘rule we define the limits of Mission bay, near San Francisco, by draw- 
ing the line across Mission creek over the projecting points of marsh on 
each side. 
_ It appears needless to multiply illustrations, and I trust that I have 
succeeded in setting forth the rule and practice of this office. 

Very respectfully yours, | 

| J. EK. HILGARD, 

Superintendent. 


Mr. Teller adds the following just observations: 


4¢ From the foregoing it will be seen that although no suggestion was 
made to him as to localities, the inquiry being in the most general 
terms, the Superintendent has instanced this very case as illustrative 
of the accepted rule. It can hardly be claimed, therefore, that a call 
for San Francisco bay, being a larger description than Mission bay, will 
demand the inclusion of an estuary of the latter, which by the ordinary 
rules of boundary bas been excluded from other designation than that 
of a mere creek flowing into the lesser bay, but actually considered as 
forming no portion of such bay designated as a distinctive body of 
water. | 

Again: Here the boundary is not the stream, but the bay; conse- 
quently the ‘ordinary high water mark’ must be the high water mark 
of the shore as pertaining to the sea, and not the high water mark of 
the bank as pertaining to a river orstream. So that, although Mission 
ereek is alleged to have been as well a tidal inflow as an outlet for the 
inland waters, it nevertheless falls within banks instead of resting upon 
shores, and must be considered an inland water for all purposes; being . 
far within the rule laid down in United States v. Grush, (5 Mason, 209,) 
and clearly covered by the late case of United States v. Steam Vessels, 
(No. 141, Uctober term, 1832). | 

This last case cited by the Secretary is reported in 106 United States 
Reports, at page 607, under the name of Porter v. United States. One 
of the questions was, is James River an inland water, so that property 
captured upon it 1s subject to the act of Congress of March 12, 1863. 
‘The court says: | 

' «¢ James River is an inland water in any sense which can be given to 
the term ‘inland! It lies within the body of counties in Virginia. For 
miles below Richmond, and below the obstruction mentioned, a person 
can see from ove of its banks what is done on the other. Rivers across 
which one can thus see are inland waters. It matters not that the tide 
may ebb and flow for miles above their mouths; that fact does not 
make them any part of the sea or bay into which they may flow, though 
they may be arms of both.” — 

Hoiding these views I am of the opinion that the re-survey by Von 
Licht on which the patent was issued to the city of San Francisco was 
properly ordered. It is said that even if the Land Office had properly 
ordered a re-survey, such re-survey was not made as the law requires. 
In other words, that the survey made by Von Licht, upon which the 
patent was issued, was not filed and retained in the surveyor-gen- 
eral’s office and notice published so that parties interested therein 
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might interpose objections thereto. In order that these objections may 
be fairly weighed I give the section of the law on which it is based im 
full: 

‘‘Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, That whenever the 
survey or-general of California, shall in compliance with the thirteenth 
section of an act entitled ‘An act to ascertain and settle the private 
land claims in the State of California, approved March 3, eighteen hun- 
dred and fifty-one, have caused any private land claim to be surveyed 
and a plat to be made thereof, he shall give notice that the same bas 
been done by a publication, once a week for four consecutive weeks, in 
tivo newspapers, one published in the city of San Francisco, and one 
published near the land surveyed; and shall retain in his office, for 
public inspection the survey aud plat until ninety days from the date 
of the first publication in San Francisco shall have expired; and if no 
objections are made to said survey, he shall approve the same, anid 
transmit a copy of the survey and plat thereof to the Commissioner of 
the General Land Office at Washington, for his examination. and ap- 
proval; but if objections are nade to said survey within the said ninety 
days by any party claiming to have an interest in the tract embraced 
by the survey, or in any part thereof, such objections shall be reduced 
to writing, stating distinetly the interest of the objector, and signed 
by him or his attorney, and filed with the surveyor-general, together 
with such affidavits or other proofs as he may produce in support of the 
objections. At the expiration of said ninety days the surveyor-general 
shall transmit to the Commissioner of the General Land Office at Wash- 
ington, a copy of the survey and plat, and objections, and proofs filed. 
With him in support of the objections, and also of any proofs produced 
by the claimant and filed with him in support of the survey, together 
with bis opinion thereon; and if the survey and plat are approved by 
the said Commissioner le shall endorse thereon a certificate of his ap- 
proval. If disapproved by him, ov.if, in bis opinion, the ends of justice 
would be subserved thereby, he may require a further report from the 
surveyor-general of California, touching the matters indicated by him, 
or proofs to be taken thereon, or may direct a new survey and plat to 
be made. Whenever the objections are disposed of, or the survey and 
plat are corrected, or a new survey and plat are made in conformity 
with his directions, he shall indorse upon the survey and plat adopted 
his certificate of approval. After the survey and plat have been, as 
hereinbefore provided, approved by the Commissioner of the General 
Land Office, it shall be the duty of the said Commissioner to cause & 
pateut to issue to the claimant as svon as practicable after such ap- 
proval.” (13 Stat., 332.) , 


The object of the publication of the notice when the original survey 
is made is to call attention to it of all parties who may be interested, 
not only the parties whose land is covered by the survey but parties 
having adjoining property which may be affected by it. The careful 
reading of this section shows that the proceedings therein set forth ap- 
ply to the original survey. . When the original survey is corrected, and 
a new survey inade in accordance with the correction ordered, the law 
does not require the same proceedings to be gone through as with the 
original survey. The language of the statute is too plain for cavil: 
‘““whenever..... anew survey and plat are madein conformity with 
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his directions he shall endorse upon the survey and plat adopted, his cer- 
tificate of approval.” There is no publication of notice required. The 
law is complied with when the new survey is made in conformity with the 
directions. 

This is in harmony with the practice and decisions of this Depart- 
ment. In 1879 Mr. Schurz held that the law contemplates the publica- 
tion of but one survey, and that any subsequent survey of the same 
claim is not required to be published. In giving his directions to the 
Commissioner on this subject he says: | 


‘During the time limited to such publication all objections to the 
survey will be presented. If upon the consideration of such objections 
and the testimony filed in support of them a new survey is ordered, 
either by your office or by this Department, the order directing the 
new survey should point out specifically in what respect the first sur- 
vey is incorrect, and how the new survey should be made. ..... 
When a survey is made th aecordance with such directions and re- 
turned to your office for approval, the only question to be considered 
is whether the decision directing the survey has been complied with, If 
it has, then the survey should be approved; if it has not, then it should 
be returned for correction, and when corrected, approved. ..... The 
law contemplates that objections may be raised to the first survey made, 
and hence gives an opportunity during the period of publication of 
ninety days thereafter, to any person affected thereby, to appear and 
object to the survey; but after the survey is corrected in accordance 
with your decision, no further publication is provided for, but the law 
directs that the plat of survey shall be approved by you and there- 
upon a patent shall issue to the claimant as soon as practicable after 
such approval.” 

This was in full aceord with a decision nade by the Commissioner of 
the General Land Office in 1875, in the Rancho Corral de Tierra case. 
Speaking of the act in question, Cominissioner Burdett says: 


“Here, it will be observed, is no express or implied authority for the 
publication of a resurvey ofa ‘private land elaim in California, made after 
contest, under a decision of this office or of the Honorable Secretary ; 
and there being no other provisions of law authorizing such a publica- 
tion, it follows ‘that uone ean legally be made by your office in such 
cases; for your office is one of limited jurisdiction, with only the powers 
conferred by legislative enactment, which cannot legally be exceeded, 
however disastrous the result. 

In view of the law and for the reasons above set forth, you are hereby 
directed not to publish, under the provisions of the act ‘of July 1, 1864, 
any resurvey of a private laud claim in California made under a ‘decis- | 
ion of this office, or of the Honorable Secretary of the Interior, where 
the publication of a prior survey of the same claim has once been prop- 
erly made under said act, and the survey thus published, rejected by 
this office.” (2 C. L. L., 1196). 

There are other points in support of this application which I do not 
deem it necessary to dwell upon farther than to say that, in my opinion, 
they do not furnish any ground for recalling the patent and issuing an- 
other in its stead based upon an erroneous original survey. 
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g It is to be observed that a patent of the United States upon a private 
land claim in California is made conclusive between the United States 
and the claimant only, and does not affect the interests of third per- 
sons. Such is the express language of the law. As was well observed 
in the report of the judiciary committee of the Honse, above referred 
to, if the applicants or parties claiming under them have rights supe- 
rior to those of the city, they can assert them in the courts. If the 
patent is void, as applicants contend, it will be so pronounced by the 
courts. 

In conclusion, I am of the opinion that there is no power in the De- 
partment to recall the patent issued to the city of San Francisco; that 
my order to that effect would be illegal and void; and that the matters 
presented for my consideration in the past proceedings of the case, do 
not justify any recommendation to the legal department of the govern-. 
ment to stitute proceedings to recall or FE moguy or in any manner to 
interfere with said patent. 

Application dismissed. 


eee 


FINAL PROOF—PUBLICATION OF NOTICE. 
Davin B. WELLMAN. 


Therequiremeut that publication of notice shall be mane inthe paper nearest the 
land described in the application, is in accordance with the manifest purpose of 
the law, and must be observed in the submission of final proof. 


Acting Secretary Muldrow to Commissioner Sparks, February 5, 1887. 


J am in receipt of your letter of November 30, 1885, transmitting the 
appeal of David B. Wellman from your office decision of August 4, 
1885, demanding that he make new proof in the matter of his commiu- 
tation entry for the SE. 4 of Sec. 35, T. 150, R. 66, Devil’s Lake district, 
Dakota. 

The ground upon which Wellman’s proof was suspended and new 
proof demanded, was that notice of proof was published in the “Devil’s 
Lake Inter-Ocean,” more than forty miles from the tract. Upon being 
ealled on to show cause why his proof should not be suspended, Well- 
man made affidavit, duly corroborated by two witnesses, as follows: 


That at the time deponent filed notice of his intention to make final 
proof in the Devil’s Lake land office it was his desire that it be pub- 
lished in the “ New Rockford Transcript. ” a paper published nearest 
the land; but the register ordered its publication to be made in the 
** Devil’s ‘Lake Inter-Ovean,” against the wishes of this deponent; and 
deponent was informed and did believe that the designation of the 
paper was a matter entirely in the discretion of tle register. 


This affidavit the register transmitted to your office without com- 
ment; but when your office directed the loca} office “To advise Well- 
‘man that he will be allowed to make new proof within sixty days after 
notice, at the expense of the register of the Devils Lake land office,” the 
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register hastened to explain that he had forwarded Wellman’s affidavit 
without having seen it, and added, “ Mr. Wellman’s allegation is un- 
qualifiedly false if understood to mean that he expressed any such de- 

_ sire to the register. He never spoke to the register on the subject, nor 
did the register to his knowledge ever see ‘the man.” 

Wellman appeals from your said office decision, alleging that— 

Even though the register should pay for publication of new notice, 
this appellant woald be obliged to encounter the expense of writing the . 
proof, and a trip to Devil’s Lake land office, about forty miles distant, 
of taking with him two of his neighbors as witnesses, of paying such 
witnesses for their time expended in so doing, and their expenses, and 
sundry other expenses necessarily incident to sueb trip. 

The instructions, approved by the Department, and having the force 
of law, which have repeatedly been issued, directing thatthe time and 
place of giving bomestead or pre-emption proof shall be printed in the» 
newspaper *“ published nearest the land described in the application” 
(see circular instructions of March 1, 1884, pp. 14 and 8, as ‘modified by 
circular instructions of July 31, 1884,.3 L. D., 52,) are in accordance 
with and pursuance of the manifest purpose of the law, that such no- 
tice shall be circulated in the community residing in the vicinity of the 
tract, in order that adverse claimants or other parties desiring to as- 
sert their own claims or object to the entryman’s proof may be afforded 
an opportunity todo so. In the present case, notice given in a paper 
forty miles away, in another county, with a lake and an Indian reser- 
vation lying between, is practically equivalent to no notice at all to 

persons in the vicinity of the tract, who would naturally watch the col- 

umns of their own county paper for notice of final proof. I therefore 
affirm your decision in so far as it demands a new publication of notice 
of final proof. In order to save the entryman unnecessary expense, 
however, if on the day set for making such proof no protest or objection 
is filed, the proof formerly submitted may be accepted as final proof— 
provided that the claimant shall make affidavit, duly corroborated, 
showing continued compliance with the law from the date of making 
former proof. : 

Your office decision is modified accordingly. 


PRACTICE—APPEAL; ACTING COMMISSIONER. 
JouHN M. WALKER ET AL. 


A decision made by the Acting Commissioner of the General Land Office, must be 
treated as it made by the Commissioner himself, for the law proviles. that the As- 
sistant Commissioner shall act as Commissioner in the absence of that officer. 

The General Land Office has no jurisdiction over a case after appeal therein. 


Acting Secretary Muldrow to Commissioner Sparks, March 17, 1887, 


On November 18, 1886, Attorneys A. G. Heylmun, Van H. Manning 
and 8. F, Marshall filed an application to have certified to this Depart-_' 
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ment the proceedings in the cases of John M. Walker, C. M. Blair, D. 
C. W. Brashears, A. W. Harrison, Moses Roley, James R. Blades, 
Thomas U. George, W. D. Reynolds, E. 8S. Whittenberg, William Bo- 
hannan, John Pendleton, Leland Betterton, Caleb Sill, John F. Parrish 
and Edward Rush, applicants for certification of additional homestead 
nights. 

It appears that by letter of August 12, 1886, you passed upon the 
separate application of John M. Walker, and held that in his case you 
had “no right to make the certification requested”; thaton August 20, 
1886, the Assistant Commissioner as Acting (oumias ones took up the. 
remaining cases above mentioned—C, M. Blair et al.—and decided that 
as said cases ‘‘are similar to the Walker case, they can not be certified 
to for the reasons mentioned in said decision.” On August 21, 1886, a 
joint appeal in all of said cases was filed. On September 24th ensuing 
you addressed the following letter to the eines representing said 
claimants: 

My attention has been called to office Ietter of 20th ultimo, refusing 
to certify to additional homestead rights in the following eases, viz: C. 
M. Blair, D. C. W. Brashears, A. W. Harrison, Moses Roley, James R. 
Blades, Thomas O. George, W.D. Reynolds, E. 8. W hittenberg, Wilham 
Bohannan, John Pendleton, Leland Betterton, Caleb Sill, John F. Par- 
rish and Edward Rush. You are advised that I have not considered, 
-nor.was it it my intention to have acted upon any of the above until 
after decision by the Hon. Secretary of the Interior in the case of Jobn 
M. Walker, decided by ne Angust 12, 1886, The letier of the 20th ul- 
‘timo was therefore inadvertently signed. It also embraced a number 
of vases which should have been acted upon separately. For, those 
reasons the action taken by said letter of August 20, 1886, is hereby 
re¢onsiered and revoked. Your appeal of 21st ultimo is returued for 
amendment accordingly. The usual time for this purpose will be al- 
lowed. | 

Respectfully, | 
Wi. A. J. SPARKS, 
Conanissioner. 


From the tenor of this letter, I gather ibat it was the intention of 
the Commissioner to withbold decision in the cases of C. M. Blair et al., 
until the Walker case had been decided by this Department, but that 
in his absence the Acting Commissioner took up said eases aud decided 
them in accordance with the principles laid down in the Walker case. 
It appears that the decision of the Acting Commissioner was properly 
and carefully considered by him. The decision itself bearsevidence that 
the cases involved were carefully examined, for it states that they are 
similar to the Walker case, and governed by it. Respecting this simi- — 
larity to the Walker case, bis opinion and yours seem to be the same, | 
inasmuch as you held them subject to the determination of the latter 
case. The decision made by the Acting Commissioner must be treated 
as if made by the Cominis-ioner himself. For the law provides that 
the Assistant Commissioner “shall act as Commissioner in the absence | 
of that officer,” (23 Stat., 136). Had it been claimed that the Acting 
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. Commissioner signed the decision by mistake and unintentionally, a 
different question would be presented. 

The facts were set forth in my letter of January 20th last, and it 

was therein held that ** no such state of facts is presented as to take 
the case out of the ordinary rule that an appeal removes a case from 
the jurisdiction of the lower tribunal,” and you were directed to trans- 
mit the papers in said cases to this Department. Afterwards, on the 
22d of said mouth, said letter, on verbal request of the Commissioner, 
was recalled for further consideration. 
- Upon re-examination of the case, I find no reason for disturbing the 
former order. The case turns altogether on the question, whether your 
office can disturb its own decision after appeal therefrom is filed. This 
question was first presented to the Department in the case of McGov- 
ern v. Bartels (3 ©. L. O., 10}, wherein your office, after having rendered 
its decision, on the ex-parte salen of Bartels made after appeal, re- 
opened the case and reversed its own decision. The matter was pre- 
sented to this Department by counsel for McGovern, and it was held 
that the point was well taken, ‘ for after appeal the case was beyond 
your jurisdiction.” 

In the case of King v. Leitensdorfer (3 L. D., 110), an inspection of 
the record of the facts upon which that case was decided shows that 
the rule adopted in the MeGovern-Bartels case was not only not de- 
parted from, but adhered to. Your office, on June 27, 1883, had ren- 
dered a decision adverse to King, and she had filed appeal therefrom. 
A motion to dismiss the appeal was filed by Leitensdorfer, on the 
grounds: 

Ist. That the decision of June 27 was merely interlocutory, and 

2d. That the appeal was not filed in time. 

Your office dismissed the motion, and the case came up on appeal. 
The Acting Secretary on September 15, 1884, held: 

I concur with you that your decision of June 27, 1883, was a final 

determination of the matter as presented by the application of Mrs. 
King, and that an appeal therefrom by her to this Department was 
properly taken. The motion to disiniss, however, should have been 
made to this Department, ard not to your office. The appeal was filed 
in time, reckoning from the date of notice to the attorneys residing in 
Colorado, and when said appeal was accepted by you, your jurisdiction 
over the matter ended: (McGovern v. Bartels, 3 C. L. Q., 0). 
_ ‘The reference to the McGovern-Bartels case, without other comment, 
shows that the rule therein laid down was enforced, and not changed. 
The expression, ‘* when said appeal was accepted by you, your juris- 
diction over the matter ceased,” refers merely to the jurisdiction of 
your office over the appeal (not the ecase,) under the then existing 
rule of practice. For rule 82, of rales of practice aoe December 
28, 1882, then provided: 


“When the Commissioner considers an appeal defective, he will notify 
the party of the defect, and if not amended within fifteen days from — 
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the date of the service of such notice, the appeal will be dismissed and 
the case closed. 

That rule was amended in the new rules of practice, approved August 
13, 1885, so as to read as follows: 

When the Cominissioner considers an appeal defective, he will notify 
the party of the defect, and if not amended within fifteen days from 
the date of the service of such notice, the appeal may be dismissed by 
the Secretary of the interior, and the case closed. 

The power of the Commissioner to dismiss an appeal for “ defect” 
was thus taken away. But even under the old rule 82 that officer had 
no right to review aud revoke his decision on the case after appeal, but 
simply to dismiss the appeal, on failure of appellant to amend. 

At the date of the McGovern-Bartels decision, July 19, 1876, no rule 
touching this question existed. At the date of the decision in the case 
at bar, the new rule was in force, and the power to dismiss an appeal 
for ‘“‘defect” was lodged in the Secretary. 

In this discussion, cases in which the Commissioner ‘shall decide 
that a party has no right of appeal” are not contemplated, for they are 
specially provided for in rules 83, 84 and 89d. 

It is not urged in this case that the appeal should have been rejected 
for ‘“‘defect,” or that it was not filed in time, that the parties have no 
standiug as appellants, or that the case is not appealable. Hadany of. 
these propositions been urged as @ basis for rejecting the apLea: avery 
different case would be presented for the Secretary. 

But I find in the ease of Ward v. Dixon et al., decided by you Decem- 
ber 18, 1886, and now on appeal before this Department, that you have 
followed the rule laid down in McGovern v. Bartels. In the Ward- 
Dixon case one Gray filed a motion for review of the said decision of 
_ your office, and you denied the same, on the gronnd that your jurisdic- 
tion over tlie case had ceased upon the filing of an appeal by Ward. 

In this case you characterized the application for transmission of the 
record to the Secretary as an appeal in the following language: ‘ Your 
appeal of 21st ultimo is returned for amendment accordingly.” 

Finally, I can see no good reason for departing from the rnle that an 
appeal places a case beyond your jurisdiction. It has been followed for 
many years in the practice of this Department, and is in my opinion in 
conformity with the practice of courts. 1 am therefore of opinion that 
the action of your office in revoking said decision of August 20 was 
without authority of law. To huid otherwise would give the Commis- - 
sioner unchecked power to make adverse decisions affecting the rights — 
of parties, and then by revocation deprive them of the right of appeal. 
It would also go far to obstruct the Secretary in the exercise of his 
supervisory authority. 

You will accordingly transmit to this Department all the papers in 
said cases, in order that such action may be had as may seem right and 
proper in the premises. 
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ATTORNEYS BEFORE THE LOCAL OFFICES.. 
CIRCULAR. 
Commissioner Sparks to registers and receivers, March 19, 1887. 


From and after the 15th day of April, 1887, you will not recognize 
any attorney or agent for claimants or other parties to any proceed- 
ings before you until he has complied with the following regulations : 

1, An attorney-at-law who desires to represent claimants or contest- 
ants before your office shall file a certificate, under the seal of a United 
States, State, or territerial court for the judicial district in which he re- 
sides or the local land office is situated, that he is an attorney in good 
standing. | 

2. Auy person (not an attorney-at-law) who desires to appear as an 
agent for claimants or contestants before your office must file a certifi- 

cate from a judge of a United States court or ofa State or territorial 
~ court having common law jurisdiction, except probate courts, in the 
county wherein he resides or the local office is situated, duly authen- 
ticated under the seal of the court, that such person is of good moral 
character and in good repute, possessed of the necessary qualifications 
‘to enable him to render clients valuable service, and otherwise compe- 
tent to aivise and assist them in the presentation of. their claims or 
contests. 

3. The oath of allegiance required by ‘Section 3478 of the United 
States Revised Statutes must also be filed by applicants. In case of a 
firm, the numes of the individuals composing the firm must be given, 
and a certificate and oath as to each member of the firm will be re- 
quired. | . 

4, An applicant to practice under the above regulations must address 
a letter to the register and receiver, inclosing the’ certificate and oath 
above required, in which letter bis full name ahd post-office address 
must be given. He must state whether or not he has ever been recog- 
nized as an attorney or agent before this Department, or any bureau 
thereof, or any of the lucal land offices, and if so, whether he has ever 
been suspended or disbarred from practice. He must also state whether 
he holds any office under the government of the United States. 

After an application to practice bas been filed in due form, the regis- 
ter and receiver will recognize the applicant as an attorney or agent, 
as the case may be, unless they have good reason to believe that the 
person making the application is unfit to practice before their offices, 
or unless otherwise instructed by the Commissioner or Secretary. 

Registers and receivers must keep a record of the names and resi- 
dences of all attorneys and agents recognized as entitled to represent 
clients in their several offices. | | 

Every attorney must, either at the time of entering his appearance 
for a cluimant or contestant or within thirty days thereafter, file the © 
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written authority for such appearance, signed by said claimant or con- 
testant, and setting forth his or her present residence, occupation, and 
post-office address. Upon a failure to file such written authority 
within the time limited, it shall be the duty of the register and receiver 
to no longer recognize him as attorney in the case. 

An attorney in fact will be required to file a power of attorney of his 
principal, duly executed, specifying the power granted and stating the 
party’s present residence, occupation, and post-office address. 

When the appearance is for a person other than a claimant or con- 
testant of record the attorney or agent will be required to state the 
name of the person for whom he appears, his post-office address, the 
character and extent of his interest in the matter involved, and when 
and from what source it was acquired. Authorizations and powers 
signed or executed in blank will not be recognized. | 

If any attorney or agent shall knowingly commit any of the following 
acts, viz: Represent fictitious or fraudulent entrymen; prosecute collu- 
sive contests ; speculate in relinquishments of entries; assist in procur- 
ing illegal or fraudulent entries or tilings; represent himself as the at- 
torney or agent of entrymen when he is only attorney or agent for a 
transferee or mortgagee; coiceal the name or interest of his client; give 
pernicious advice to parties seekiug to obtain title to public lands; at- 
tempt to prevent a qualified person from settling upon, entering, or fil- 
ing for a tract of public land properly subject to such entry or filing, or 
be otherwise guilty of dishonest or nnprofessional conduct ; or who, in 
connection with business pending in local land offices or in this Depart- 
ment, shall knowingly employ as sub-agent, clerk, or correspondent a 
person who has been guilty of any one of these acts, or who has been 
prohibited from practicing before the register and receiver or this De- 
partment, it will be sufficient reason for his disbarment from practice, 
and you are authorized to refuse to further recognize any person as 
agent or attorney who shall be known to you or be proven before you 
to be guilty of improper and unprofessional conduct as above stated. 

An attorney or agent who has been admitted to practice in any par- 
ticular land district may be enrolled and authorized to practice in any 
other district upon filing with the register and receiver of such district 
a certificate of the register or receiver before whom he was admitted 
to practice that he is an attorney or agent in good standing. . 

Any unprofessional conduct on the part of an attorney or agent 
should be reported to the Commissioner at once, together with your ac- 
tion in the premises. | 

Appeals from the action of the register and receiver in refusing to 
admit to practice or in refusing to further recognize an agent or attorney 
will lie to the Commissionerand Secretary, as in other appealable cases 

Approved: | | 

L. Q. C. LAMAR, 
Seeretary. 


510 DECISIONS RELATING TO THE PUBLIC LANDS. 


MINING CLAIM—NOTICE BY PUBLICATION AND POSTING. 
GREAT WESTERN LODE CLAIM. 


When notice is required to be given by different forms and modes to cover the same 

_ period, notice by either of the different modes will not run against an adverse 
claimant until given by each mode and‘form required. 

Though proper publication may not be secured within Jess than sixty-three days, the 
posting in the local office is sufficient if it covers sixty days of that period. 

If notice is posted in the local office the first day of publication, an adverse claim 
should be filed within sixty days from that date, but if such notice is not posted 
until three days thereafter, an adverse claim may be filed on the last day of pub- - 
lication. 


Acting Secretary Muldrow to Commissioner Sparks, March 21, 1887. 


I am in receipt of your letter of February 26, 1887, transmitting the 
record in the case of the Bodie, California, ine eal entry No. 177, made 
December 1, 1883, by Henry Williams, for the Great Western lode claim. 
This entry is submitted for my eoiaidoration and action under sections — 
2450 and 2457 of the Revised Statutes, as amended by act of February 
27,1877. Iam of the opinion that the entryman has complied with the 
law as to publication and posting of notice, and that this case need not 
be sent to the Board of Equitable Adjudication. 

The posting of notice on the claim was made August 9, the publica- 
tion of notice first appeared August 14, and the posting in the local of- 
fize was made August 16. It appears, however, that the three forms of 
notice continued to ruu from August 16 to October 16, a period of six- 
ty-one days from the date of posting in the local office. You declined 
to approve this entry for patent, owing to this irregularity, holding that 
the posting in the local office did not cover the entire period of publi- 
cation, upon the theory that if the publication is for a greater period 
than care days, the posting in the local office must cover the entire pe- 
riod of publication, although an identical period of sixty days may have 


been covered by the publication and the posting of notice I in the local 
office. 


When notice is required to be given by different forms and soles to 
cover the same continuous period of time, notice by either of the dif. 
ferent modes will not run against an adverse claimant until notice has 
been given by each and every mode and form required. Hence, as in 
this case, an adverse claimant does not take notice by publication un- 
til notice is posted in the local office as required by law, although the 
publication may have conimenced prior to the filing of notice in the 
local office. The sixty days within which adverse claims may be filed 
will be computed from the time when notice has been given by all the 
modes required. | ; 

In the case of Miner v. Marriott (2 L. D., 709), the Department held 
that while notice by publication—when it is given in a weekly paper— 
must from the necessity of the case cover a period of sixty-three days, 
yet an adverse claim must be filed within sixty days, and can not be 


~~ 
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filed on the last day of publication, if that day exceeds the period of 
sixty days. But, as the law only requires that notice by publication 
and posting shall be for a period of sixty days—if from the necessity 
of the case the publication will be required torun fora period of sixty- 
three days—it does not follow that notice must be posted in the local 
office for that entire period, but only for sixty days of that period. _ 

_ If the notice is posted in the local office the first day of publication, an 
adverse claim should be filed within sixty days from that date, but if 
the notice is not posted in the local office until three days thereafter, 
an adverse claim may be filed on the last day of publication. © 

This view is not in conflict with the rule laid down in Miner v,. Mar- 
riott, and is a compliance with the provisious of the statute and the 
rules and regulations thereunder. . 


RAILROAD GRANT; TIMBER TRESPASS. 
‘CHICAGO, ST. PauL, M. & O. Ry. Co. 


It appearing that the title to the lands in question will pass under the selections - 
made thereof, action against the company for trespass thereon is not advised. 


Secretary Lamar to Commissioner Sparks, March 22, 1887. 


By letters of March 10, 22, 29, and September 10, 1886, you trans- 
mitted a number of documents, relating to alleged timber trespasses by 
the Chicago, St. Paul, Minneapolis and Omaha Railway Company, and 
their agents, sub-contractors and vendees, upon certain lands in Wis- | 
consin. 

You state that said lands are claimed by the company “as falling 
within their indemnity limits, and are shown by the tract-books * #* 

* * * tobe mostly covered by selections made by said railroad 
company and the Farm Mortgage Company, as well as by the State;” 
and further you say that “none of these selections have been approved.” 
Thereupon, you recommend that the “ Attorney General be requested 
to cause the said companies, their officers and agents, to be restrained 
from cutting or disposing of timber upon any lands selected or claimed 
as indemnity lands, or being within withdrawn indemnity limits, the 
legal title to which has not been conveyed to them by the United States ;” 
. that civil suits be instituted against the companies to recover the value 
of the timber cut, and that their officers, agents and sub-contractors, 
etc., be proceeded against criminally. 

On April 22, 1886, you were requested to furnish a list of the selec- 
tions made by the companies and ‘‘the reasons, if any exist, why said 
selections have not been acted upon, and rejected or approved.” 

On June 3, 1886, you transmitted list of selections, as requested, and 
stated that the— . 

Selections by the North Wisconsin Railroad Company, and by its 


successor, the Chicago, St. Paul, Minneapolis and Omaha Railway 
Company, have not been approved, because of the failure of said com- 
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pany to coustruct its line within the time required by the granting acts, 
and of pending legislation looking toa forfeiture of the grant, and have 
not been rejected, because of the decision of the supreme court of the 
United States in Schulenberg v. Harriman (2) Wall., 44), wherein it was 
held that the lands granted to the State for said company have not 
reverted to the United States, although the road was not constructed 
within the period prescribed, no action having been taken either by leg- 
islation or judicial proceedings to enforce a forfeiture of the grant. 


The selections made for the benefit of the Farm Mortgage Company 
were rejected by you, and your action in that respect was reversed by 
departinental decision of August 20, 1886 (5 L. D., 80); and the selec- 
tions made for that company having siuce been approved by me, all 
questions relating to the lands embraced therein must be eliminated 
from the matter now under consideration. . ° 

Briefly told, the history of the grant under which the Chicago, St. 
Paul, Minneapolis and Omaha Railway Company claims the lands 
alleged to have been trespassed upon is as follows: 

On June 3, 1856 (11 Stat., 10), to aid in the construction of a railroad 
from Madison or Columbus via Portage to the St. Croix river, thence 
to the west end of Lake Superior and Bayfield, in Wisconsin, Congress 
granted to said State six alternate odd iambered sections of public 
land along each side of the line of said road, with right to select in- - 
demnity for lost lands within fifteen miles from the line of the road. 
Only a portion of the road south of the St. Croix river having been | 
built under this grant, on May 5, 1864 (13 Stat., 66), Congress passed 
another act, whereby the coutinuity of road, as established in the first 
grant, was broken, and by the first section of the new act was granted 
to the State of Wisconsin, for the purpose of aiding in the construction 
of a road from the St. Croix river northward to the west end of Lake 
Superior and to Bayfield, ten odd numbered sections per mile on each 
side of the line of said road, and the indemnity limits were increased 
to tweuty miles within which selections were to be made as in the act 
of 1856. The Chicago, St. Paul, Minneapolis and Omaha Railway Com- 
pany is successor of the company upon which was conferred by the 
State the grant contained in the first section of the act of 1864. Only 
some forty miles of said road was built within the time limited by the 
State act, but the whole line was completed prior to and has been con- 
stantly engaged in traffic and transportation since 1883. 

Iu the departmental decision in the case of the Wisconsin Railroad 
Farm Mortgage Company (5 L. D., 93), in passing upon the same grant 
now under consideration, it was nn 

Inasmuch then as after the lapse of twelve years from the rendition 
of that decision (Schulenberg v. Harriman, supra), no forfeiture has 
been enforced by or under authority of Congress, the title of the State 


is unimpaired ‘to the lands described in the grant, and to indemnity 
within the limits withdrawn to make good the deficiency in place. These 


rights thus conterred upon the State of Wiscousin and thus enforced 


»y the decision of the supreme court coustitute the measure of your 
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duty and mine with respect to these lands. What the statute confers, 
the statute ieans to be enjoyed. What the statute directs, it means 
to have done. Not to do it, or even delay unnecessarily the doing of 
it, is to violate the statute and involves a grave dereliction of duty. 

The views thus expressed are strictly applicable to the matter now 
under consideration; and further reflection shows no cause for ehang- 
ing or modifying them in the least. 

I therefore decline to concur in your recommendations to the Attorney 
General, but, on the contrary, [ have to direct that you cause said rail- 
road grant to be forthwith adjusted, and-transmit for my approval, in 
the customary form, proper lists of lands subject to selection and 
selected by said company, within the indemnity limits of said grant. 


MINING CLAIM-—POSTING; BOARD OF EQUITABLE ADJUDICATION. 


New YorRK LODE & MILL-SITE CLAIM. 


_ An entry, made on application covering a lode claim and contignons mill-site, where 
the proof shows full compliance with the law, except in posting on the mill-site 
portion of the claim, may be.confirmed by the Board of Equitable Adjudication, 
in the absence of an adverse claim, and where the informality was the result of 
an honest mistake. 

The rnling in John W. Bailey et al. modified. 


Acting Secretary Muldrow to Commissioner Sparks, March 23, 1887. 


November 4, 1878, Hiram B. Everest made mineral entry No. 1091, 
embracing the New York Lode and Mill-Site Claim, situated in Grand 
Island mining district, Central City, Colorado. The tract embraced in 
the lode and mill-site portions of the claim respectively lie contiguous, 
and together contain about 7.09 acres. The proofs submitted when the 
entry was allowed by the local office show that the law had been com. 
plied with in all particulars, except that the plat and notice of applica- 
tion for patent had not been posted upon the mill-site portion of the 
claim as required by Section 2337 of the United States Revised Statutes, 
but only upon the lode portion thereof. Accordingly, after having made 
several ineffectual calls for said absent proof, your office, on March oy 
1885, issued pateut for the lode portion of the claim, and by letter “Ny 
dated October 2, 1885, held said entry for ca nesllation as to the Hill: 
site portion thereof. Epon this decision an appeal has been filed. and 
the case is here for consideration. 

It appears from the record that the failure to faenish the necessary 
proof in this case arose from no intention on the part of claimant to 
evade the law, but was an honest mistake for which the United States 
deputy surveyor and the local office were to a certain extent responsi- 
ble; that claimant now owns two lode claims contiguous to this mill-site, 
and has expended considerable sums of money on each and can not suc- 
cessfully work them without this mill-site; that the lands embraced in 
said mill-site are of no practical value to any one except the owner of 

2278 DEC——33 
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_ said lodes; and that no ad verse claim has ever been set up, and claim- 
ant has held sole and undisputed possession of said mill-site since his 
entry in 1878. He therefore asks that your sa id office decision be re- 
versed and that patent issue for said mill-site. 

In support of said appeal is cited the case of John W. Bailey et al., 
and Grand View Mining and Smelting Company (3 L. D., 386), in 
which the facts and circumstances were similar to those in this case. 

If said case is to be followed as a preced ent, it would seem to rule 
this one and thus sustain the appeal. ButI am of opinion that the 
conclusion in said case is not in harmony with section 2337 of the United 
States Revised Statutes. Said section requires that a copy of the plat 
and notice of application for patent must be conspicuously posted upon 
the mill-site as well as upon the vein or lode claim for the statutory 
period of sixty days. See also paragraph 73, U.S. Mining Laws and 
Regulations thereunder, October 31, 1881. 

[ think, however, that this is a case coming under section 2457 U.S. 
Revised Statutes. The law has been substantially complied with, the 
informality appears to have arisen from an honest mistake, and there 
is no adverse claim. | 

Entertaining these views, I reverse your said office decision, and re- 
turn herewith the papers in the case, with dir ections that in case appel- 
lant by his counsel file within sixty days written application for sub- 
mission of this case to the Board of Equitable Adjudication, the same 
be duly certified for the action of that tribunal. 

The ruling in the case of Bailey e¢ al. (supra) is modified in accordance 
with the views above expressed. 


SWAMP LANDS—ADJUSTMENT OF GRANT. 
STATE OF LOUISIANA. 


Field notes of survey made after the passage of the swamp grants are presumed to 
designate properly the character of the lands described with reference to said 
grants. No such presumption attends the field notes of survey made before the 
passage of said acts. 

On agreement to make the field notes of survey the basis of adjustment the State will 
only take such lauds as are Peery shown by the notes to be of the character 
granted. 

When the field notes of survey have been made since the passage of the act of 1849, 
and with reference thereto, they will be held to entitle the State prima facie to 
the lands returned as swamp and overflowed, without the additional words, 
‘“made unfit thereby for cultivation”; but where made before the passage of that 
act all the descriptive words in the grant, or words clearly of a like import, must 
appear; and where they do not so appear, the State must show by other satis- 
factory evidence that the lands claimed are of the class comtemplated by the 
grant. 


Secretary Lamar to Commisstoner Sparks, March 25, 1887. 


On November 21, 1885, (4 L. D., 524), your office refused the applica- 
tion of the State of Louisiana to have all lands listed to said State that 
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are described by the field notes as ‘low prairie, not arable,” “not fit — 
for cultivation,” “bottom lands,” “low ground,” or ‘low wet lands,” 
for the reason that the lands so described were not necessarily ‘‘ swamp 
- and overflowed lands made un fit thereby for cultivation.” 

Said decision of your office also states that, “The State made field 
selections at an early date of the swamp lands claimed under its grant. 
Recently, upon representation that there were still remaining unse- 
lected lands that were of the character granted, the application of the 
State to have the adjustment of the grant proceeded with and com. 
pleted by an examination of the field notes of township surveys was 
acceded to,” and that your office adopted the rule in making such ad- 
justment that “‘ where the field notes show the lands to be ‘swamp and 
overflowed,’ such tracts are to be listed to the State.” From said de-. 
cision an appeal was taken, and this Department on May 12, 1886, af- 
-firmed your office decision. Upon the application of the State’s attor- 
ney, said departmental decision was recalled on July 9, 1886, to enable 
him to file argument in the cause. 

‘The whole record has received careful consideration. In the 
appeal filed by the State, it is alleged that your office erred in stating 
that *“ the State made swamp land selections at an early day in Louisi- 
ana,” that ‘‘recently, upon representations that there were still remain- 
ing unselected lands, the State applied to have the field notes made the 
basis for adjustment,” and your office acceded to the request; that 
lands described as “low wet, bottom,” etc., are not conclusively shown 
to be swamp or overflowed lands within the meaning of the swamp 
grant; and that the State aud government must be bound by the field 
notes in adjusting said grant. 

By the iirst section of the act of Congress approved March 2, 1849 
(9 Stat., 352), there was granted to said State “the whole of those 
swamp and overflowed lands, which may be or are found unfit for cul- 
tivation.” The second section of said act provides that as soon as the 
Secretary of the Treasury shall be advised by the governor of said - 
State that the State has made the necessary preparation to defray 
the expenses thereof, he shall cause a personal examination to be made 
under the direction of the surveyor-general thereof, by experienced and 
faithful deputies of all the swamp lands therein which are subject to 
overflow and unfit for cultivation, and a list of the same to be made out, 
and certified by the deputies and surveyor-general to the Secretary of 
the Treasury, who shall approve the same, so far as they are not claimed 
or held by individuals; and on that approval, the fee simple to said 
lands shall vest in the said State of Louisiana. Section three provides 
how the selection shall be made when only part of a subdivision is 
swamp land, and also exempts from the provisions of said act all lands 
fronting on rivers, creeks, bayous, water-courses, which have been sur- 
veyed into lots or tracts, under the acts of March 3, 1811 (2 Stat., 662) 
and May 24, 1824 (4 Stat., 34), and it further provides ‘that the 
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United States shall in no manner be held liable for any expense 
incurred in selecting these lands and making out the lists thereof, or 
for making any surveys that may be required to carry out the provisions 
of this act.” ; 

It appears that your office, on April 18, 1850 (Vol. 1, p. 46, General 
Land Office Record), with the approval of the Secretary of the Interior, © 
issued to the surveyor-general of said State general instructions for his 
guidance in the execution of said act. Among other things, he was ad- 
vised that “the true intent of the act requires that the selection of | 
those lands should be made upon the most economical system possible. 
Hence, where the State is willing that that course should be adopted 
and the field notes designates the limits of swamp and overflow, those 
field notes may govern in determining the land to which the State 
is entitled under the law, but where lands have been represented 
by the field notes as overflowed or swamp lands, but which are now 
believed not to be of that character, they should be now examined in 
reference to those points before deciding whether or not they shall en. 
ure to the State under the act;” that the Secretary being authorized 
by said act to cause sald examination to be made at the expense of the 
State, is willing that the governor should select the agents for that serv- 
ice, subject to the approval of the surveyor-general; and that, if the 
governor selects the persons to make the examinations and lists re- 
quired by said act, the lists of lands falling to the State made by said 
agents must be certified by them to the surveyor-general, who, it satis- 
fied of their correctness, will transmit the same to your office. Under 
said instructions, lists embracing many millions of acres were trans- 
mitted to your office, and these lists were absolutely confirmed to the 
State by act of Congress approved March 3, 1857 (11 Stat., 251, B.S., 
Sec. 2484), ‘so far as the same remained vacant and unappropriated 
and not interfered with by an actual settlement under any law of the 
United States.” Martin v. Marks (97 U.S., 345). 

The act of Congress approved, September 28, 1850 (9 Stat., 519), - 
granted to the State of Arkansas, and each of the other States of the 
Union, all of the “swamp and overflo wed lands made unfit thereby for ~ 
cultivation,” which remained unsold at the date of the passage of the 
act. The second section of said last-named act provides that the Sec- 
retary of the Interior, as soon as practicable after the passage of said 
act, shall make out a list and plats of the lands granted, and when re- 
quested by the governor cause a patent to be issued for the lands so 
listed. | 

On November 21, 1850 (1st Lester, 543), instructions were issued to 
the proper land officers for the purpose of carrying into execution the 
provisions of the last named act, and they provided that if the authori- 
ties of the State were willing to adopt the field notes of survey as the 
basis for the list of lands granted, then they should be so regarded, by 
said officers. 
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_ AS early as December 23, 1851 (1. Lester, 549), this Department held 
that both of said acts were present grants, taking effect from the date 
of their passage, and that the act of 1849 applies to the State of Louisi- 
ana alone, providing a particular method of selection, while the act of 
1850 applies to Arkansas and tlhe other States, and made it the duty 
of the Secretary of the Interior to make out lists and plats of the 
granted lands at the expense of the United States. 
On January 14, 1856, my predecessor, Secretary McClelland, held that 
the act of 1849 is not merged in the act of 1850, but that “ each is to be 
executed according to its special tenor and provisions, the latter being 
merely cumulative and embracing land which was excepted from the 
former.” (1 Lester, 554.) 00d wonner of make chien ently 1 Are y Lad 
It has been uniformly held by this Depaftment and by the courts ¢'¥ 
that said acts granted to the States referred to therein all of the land tron 
of the particular character described, to which the United States had 
title and not reserved at the date ofsaid acts. 1 Lester, Nos. 578-595 ; Oni. 
21. D., 652; 3L. D., 174; 4L. D., 415; 9 Opin. 254; Railroad Com- © ¢ 
pany v. Fremont County, 9 Wall., 89; French v. Fyan, 3 Otto, 169. 
In the case of the swamp land claim of the State of Oregon (7 C. L. O., 
03), my predecessor, Secretary Schurz, on June 4, 1880, rendered a well 
considered decision construing the act of 1850, and re-affirming the 
former decisions declaring that said act was a present grant, vesting 
an immediate interest in the State; that the Secretary of the Interior 
is charged with the duty of making out the list and plats of the lands | 
granted and he may adopt such method and employ the means for the 
performance of that duty that seems best in his judgment for the in- 
terests of the State and the government; thatthe State’s selection has 
no binding effect upoo the government, and the Secretary is not bound 
to list every tract claimed by the State. It was also held in said decis- 
jon that while the States have been permitted to electthat they will adopt 
the field notes as the basis of their claim, there is no statutory require- 
ment compelling them to do so, and if the Secretary fails to perform 
the plain duty required by said act, the title of the State is not affected 
thereby, citing Railroad Company v. Smith (9 Wall., 95). 
It is quite clear that the field notes above indicated do not describe 
the land as of the character granted by said acts and if, as counsel 
alleges in his appeal, your office decision. was erroneous in stating that 
the State applied to have the field notes ma de the basis for adjustment, 
and such request was acceded to, then the State would not be bound 
to accept the field notes as the basis of adjustment. Counsel for the 
State, however, in his letter addressed to your office, upon which said 
decision was rendered, asks that your office rule that where the field 
notes describe the character of the land as above, they are swamp or 
‘overflowed within the meaning of the grant; that the claim of the 
State to the lands in question shall be allowed on the basis of the field 
notes, and in case of a refusal of that request that a field examination 
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be resorted to, to determine * whether the lands described as above 
were swamp or overflowed within the meaning of the grant at its date.” 

In the arguinent of counsel filed in this Department it is stated that | 
‘‘ Nearly all the lands in said State were surveyed prior to March 2, 
1849, and in perfecting a plan by which swamp selections could be 
made under the provisions of the said act the field notes made by the 
‘United States deputy surveyors were agreed upon as the basis as being 
a substantial compliance with the law, and have ever. since been so 
recognized, and until very recently held as conclusive as to the char- 
acter of the land.” This statement does not appear to be in harmony 
with the rules issued under said act of 1849 (supra), which expressly 
provided that ‘where lands have been represented by the field notes 
as overflowed or swamp lands, but which are now believed not to be of 
that character, they should be now examined in reference to those — 
points before deciding whether or not they shall enure to the State 
under the act.” And in your office regulations, dated April 18, 1852, 
(Public Domain, 699), it is stated that “ In Louis iana the selections under 
the grant of March 2, 1849, forming the bulk of the selections in said 
State, are made in accordance with the terms of said act by deputy 
Surveyors under the direction of the United States surveyor-generai, 
at the expense of the State. Lands claimed under the act of Sep- 
tember 28, 1850, are selected by agents of the State, and proof of the 
character of the land is furnished.” Jk ax oo bo La actela avebla- 

If it be true that there has been no agreement between the State of 
Louisiana.and the United States to adjust said grants upon the basis of 
the field notes, then, unquestionably, the State has a right to submit 
proof tending to show that the land claimed is of the character granted ; 
but if the agreement has been made to make the field notes the basis 
of the adjustment, then those notes must clearly show that the land is 
of the character granted to the State under said acts (1 Lester, 553- 
603). 

It is to be observed that most of the surveys of Louisiana were made 
prior to the passage of said act of 1849, and while the deputy surveyors 
were required to describe in their field no tes tbe character of the land, 
the kind of timber, and all the swamps therein, yet they were not re- 
quired to make the surveys with special reference to the swamp land acts. 
The instructions to the surveyors-general of public lands, published 
February 22, 1855, being a revision of the manual prepared in 1851, _ 
and referring to said act of 1850, advised the deputy surveyors that, 
“In order clearly to define the quantity and locality of such lands, the 
field notes of surveys, in addition to the other objects of topography, 
required to be noted, are to indicate the points at which you enter all 
lands which are evidently subject to such grant and to show the dis- 
tinctive character of the land so noted, whether it is a swamp or marsh, 
or otherwise subject to inundation to an extent that without artificial 
means would render it ‘unfit for cultivation.’ -The depth of inundation 
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’ is to be stated as determined from indications on the trees where tim- 
ber exists; and its frequency is to be set forth as accurately as may be, 
either from your own knowledge of the general character of the stream 
which overflows, or from reliable information to be obtained from 


' others.” 


The general rule is that public officers are presumed to do their duty 
as the law requires. (Lawson on Presumptive Evidence, p. 53, and 
numerous cases cited therein.) The field notes of survey, made subse- 
quently to the passage of said acts, must be presumed, in the absence 
of evidence to the contrary, to properly designate the character of the 
lands described with reference to said grants. But no such presumption 
attaches to the field notes of survey made prior to the passage of said 
acts. This presumption is not absolutely conclusive. The correctness 
of the surveys may be impeached for fraud or mistake, even when there 
has been an election by the State to accept the field notes of survey as 
the basis of the adjustinent. This was expressly ruled by this Depart- 
mentin the case of Lachance v. The State of Minnesota (4 L. D., 479). 
If the correctness of the field notes and surveys made subsequent to the 
passage of said acts is denied, the burden of proof is upon the party 
making such denial, and on the contrary, the burden of proof is upon 
the State to show that the lands embraced in surveys made prior to 

said acts were of the character granted at the date of said acts. 
' In the case of the State of Oregon (5 L. D., 31), it was held that the 
scheme of adjustment lies within the discretion of the Secretary of the 
Interior, and he may vary the same, if he deems best, where the status 
of the land remains undetermined, aud that “it is immaterial what 
_ means are employed, the essential object: being the ascertainment of 
the character of the land. au 

Tam not unmindful of the fact that the interests of the government 
and of the State require that its claim shall be speedily adjusted. 
Nearly forty years have passed since the passage of the first named act, 
and under said grant many millions of acres were selected by the States, | 
including a large amount of land that was not of the character granted. 
While it is doubtless true, as stated by counsel in his letter to your 
office, “that many lands which have been patented as ‘swamp’ that 
are not so in fact, were included in the list confirmed by Congress to 
the States by the act indicated” (1857), yet, if it be shown satisfactorily 
_ that any tracts. have not been listed, which are of the character granted, 
it is clearly the duty of the Secretary of the Interior to cause such 
tracts to be listed and the lists approved without delay. But in ascer- 
taining whether lands claimed by the States pass under the grant, if 
there is doubt, the decision must be against the grantee. United States 
v. Gratiot (14 Peters, 526); Irvine v. Marshall (20 Howard, 558); The 
Dubuque & Pacific R. LR. Co. v. Litchfield (23 Howard, 66). , 

Since there appears to be a misunderstanding between the counsel 
for the State and your office relative to his request and your action 
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thereon, and the record failing to show any written agreement on the : 
part of the State to accept the field notes as the basis of adjustment, 


I have to direct that you will advise said counsel that the State can 


elect whether the field notes of survey shail be made the basis of the | 
final adjustment of said grants, and in case such election is made you 
will proceed to list any tracts that appear by the field notes to be clearly 
of the character granted, unless there is reason io, believe that the 
field notes and survey are false and fraudulent. Where the field 
notes of survey have been made since the passage of the act of 
1849 and with reference thereto, they will be held to entitle the State 
prima facie to the lands returned as swamp and overflowed, without 
the additional words “ made unfit thereby for cultivation ;” but where 
made before the passage of that act, all the descriptive words in the 
grant, or words clearly of a like import, must appear; and where 
they do not so appear, the State must show by other satisfactory 
evidence that the lands claimed are of the class contemplated by the 
grant. Ifthe State does not elect to take by the field notes of survey, 
then the State should be allowed to furnish satisfactory proof that the 
lands claimed were swamp and overflowed and rendered thereby unfit 
for cultivation at the date of the grant. The State should be required 
to designate specifically the act under which she claims, and should she 
_elect to furnish additional testimony, showing the character of the par- 
ticular tracts named, your oifice will duly consider the same and trans- 
mit to this Department for approval lists of such lands as the evidence 
shows the State to be entitled to under said acts. 
The decision of your office is modified aceordingly, and the papers in 
the ease are herewith returned. 


—_ - 


INDIAN ALLOTMENTS—ACT OF FEBRUARY 8, 1887. . 


INSTRUCTIONS. 


Iudians that have heretofore received an allotment of a less quantity of land than 
provided in said act should receive thereunder au additional allotment sufficient 
to make the entire amount equal to that named in said act. 

Allotments may be made by the regular agents in charge of the respective reserva- 
tions, or, in the absence of such agents, by special agents appointed for that 
purpose, . . 

The provisions of said act are to be carried into execution under such rules and reg- - 
ulations as may have been, or may be, authorized and prescribed by the President. 

All patents hereafter issued to Indians embraced within the provisions of said act 
should be in the form prescribed in the act. 


Acting Secretary Muldrow to the Commissioner of Indian Affairs, March 
29, 1887. 


Referring to your letter of the 25th ultimo requesting a construction 
of certain sections of the Act of February 8, 1887, providing “for the 
allotment of lands in severalty to Indians on the various reserva- 
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| tions,” ete., I transmit herewith an opinion of 5th instant by the Assist- 
ant Attorney General for this Department, for your information and 
guidance upon the matters of inquiry so presented by you. 


Assistant een General Montgomery to Acting Secretary Muldrow, 
March 5, 1887. 


Agreeably to your request, J have examined the communication of 
the Hon. Commissioner of Indian Affairs, addressed to you and bear- 
ing date February 25th ultimo, calling for a construction of certain sec- 
tions of an act entitled ‘‘An act to provide for the allotment in severalty © 
to Indians on the various reservations, and t6 extend the protection of 
the laws of the United States and the Territories over the Indians, aud 
for other purposes.” Approved February 8, 1887. And in answer to — 
your request for an expression of my opinion on the several questions 
presented in said communication, I beg leave to submit the following: 

Section 1 of said act provides: 


That in all cases where any tribe or band of Indians has been, or shall 
hereafter be, located upon any reservation created for their use, eifhber 
by treaty stipulation or by virtue of an act of Congress or executive 
order setting apart the same for their use, the President of the United 
States be, and he hereby is, authorized, whenever in his opinion any 
reservation or any part thereof of such Indians is advantageous for 
agricultural and grazing purposes, to cause said reservation, or any- 
part thereof, to be surveyed, or resurveyed if necessary, and to allot the 
lands in said reservation in severalty to any Indian located thereon in 
quantities as follows: To each head of a family, one-quarter of a sec- 
tion; to each single person over eighteen years of age, one-eighth of a 
section; to each orphan child under eighteen years of age, one-eighth 
of a section; and to each other single person under eighteen years now 
living, or who may be born prior to the date of the order of the Presi- 
dent directing an allotment of the lands embraced in any reservation, 
one sixteenth of a section: Provided, That in case there is not sufficient 
land in any of said reservations to allot lands to each individual of the 
classes above named in quantities as above provided, the lands embraced 
In such reservation or reservations shall be allotted to each individual 
of each of said classes pro rata in accordance witb the provisions of this 
act: And provided further, That where the treaty or act of Congress 
Setting apart such reservation provides for the allotment of lands in 

-severalty in quantities in excess of those herein provided, the President, 

in making allotments upon such reservation, shall allot the lands to 
each individual Indian belonging thereon in quantity as specified in 
- such treaty or act: And provided further, That when the lands allotted 
are only valuable for grazing purposes, an additional allotment of such 
grazing lands, in quantities as above provided, shall be made to each 
individual. | 


As will be observed, while this section specifically provides for pro- 
tecting the vested rights of all Indians holding lands under previous 
legislative or treaty provisions, in excess of the quantity herein desig- 
nated, it makes no specific mention of another class of cases, where 
under act of Congress or treaty stipulation certain Indians already hold 
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in severalty a less quantity than that designated in the section above 
quoted; and the question now presented is, whether or not the. * In- 
dians who have received allotments of eighty acres each shall receive 
an additional allotment sufficient to make the entire quantity of land 
allotted equal to the quantity named in the act”? 

If this statute were to be construed according to its strict letter, with- 
out any reference to its evident object, its language would seem sufii- 
ciently broad to entitle each of such holders, not only to enough addi- 
tional land to raise his entire holding to the quantity specified in said 
section, but to have said designated quantity set apart to him without 
any deduction on account-of such previous holding. Yet, a careful con- 
sideration of the entire section renders it apparent that such could not 
have been the intention of Congress. 

The evident purpose of this statute seems to be to secure to all the 
members of certain Indian tribes, in severalty, a given q uantity of land, 
corresponding with the supposed necessities of each. For example, it 
provides for setting apart “‘ to each head of a family, one-quarter sec- 
tion ; to each single person over eighteen years of age, one- eighth of a 
section,” etc. | 

And when the allotted lands are only valuable for grazing purposes 
‘an additional allotment of such grazing lands .... . shall be made 
to each individual.” | | 

While there were uncontrollable constitutional reasons for not inter- 
fering with the vested property rights of those Indians who already held 
title to more lands than this statute would have allotted them, there were 
evidently no reasons for imposing a penalty on another class of In- 
dians, by limiting them to half the quantity of land to which they would 
have been entitled had this act found them landless. I therefore agree 
with the view expressed by the Hon. Commissioner of Indian Affairs, 
' that each Indian who has heretofore received an allotment of a less 
quantity of land than is provided forinu the said act of February 8, 1877, 
should receive an additional allotment sufficient to make the entire - 
quantity allotted equal to that named in said act. 

The next question presented relates to Section 3 of said act, which 
reads thus: | | 

That the allotments provided for in this act shall be made by special 
agents appointed by the President for such purpose, and the agents in 
charge of the respective reservations on which allotments are directed 
to be made, under such rules and regulations as the Secretary of the 
Interior may from time to time prescribe, and shall be certified by such | 
agents to the Cominissioner of Indian Affairs, in duplicate, one copy to 
be retained in the Indian Office and the other to be transmitted to the 
Secretary of the Interior for his action and to be deposited in the Gen- 
eral Land Office. | 

The question arising under this section is, whether the making of 
the allotments provided for must be the joint work both of special agents 
appointed for that purpose, and of the regular agents; or whether such 
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allotments may be re by anes special or regular agents, without 

the concurrence of the other. 

_ Upon this question I am also disposed to concur with the Hon. Com- 
missioner, that it is “ The intent of this section to provide that the allot- 
ments shall be made, either by special agents appointed for the purpose, 

or by the agents in charge of the respective reservations.” 

It is true the act in question says: “That the allotments 

shall be made by special agents appointed by the President for 
such purpose, and the agents in chatge of the respective reservations,” 
etc. But in the Janguage of Bouvier’s Law Dictionary (Vol. 1, p. 
oil): **There are many cases in law where the conjunctive and is used 
for the disjunctive or, and vice versa.” 

Again, in State v. Meyers, 10 Lowa, 448 (cited in Sedgwick on the 
Construction of Statutory and Constitutional Law, 371), the court — 
said: “And and or are convertible terms, as the sense of the statute 
may require, even in a criminal statute.” 

By construing the above quoted section 3, in connection with the pro- 
viso in section 2 of the act under consideration, it becomes quite appar- 
ent that the disjunctive or may properly be sabatitated for and pelare 
_ the words “ the agents in charge” etc., in said section three. 

Said proviso reads thus: 

That if any one eutitled to an allotment shall fail to make a selection 
within four years after the President shall direct that allotments may | 
be made on a particular reservation, the Secretary of the Interior may 
direct the agent of such tribe or band, if such there be, and if there be 
no agent, then a special agent appointed for that purpose, to make a 
selection for such Indian, which selection shall be allotted as in cases 
where selections are made by Indians; and patents shall issue in like 
manner. 

By reading this proviso in connection with section 3 immediately 
following it, declaring “‘ That the allotments provided for in this act 
shall be made by special agents . . . ., and the agents in charge 
of the respective reservations,” etc. it seems quite apparent that Con- 
gress intended that in cases where there are regular agents in charge 
of reservations within which allotments are to be made, such allotments 
should be made by them. But that where there are no regular agents, 
then special agents appointed by the President for that purpose should 
discharge this duty. 

The question is also submitted for my consideration, as to whether or 
not, under the said act, ‘“‘ The formal order of the President should be 
obtained before directing allotments to be made on any reservation, par- 
ticularly where allotments have been made heretofore as in the case of 
the reservation referred to”? 

Somewhat similar questions to this have repeatedly been adjudicated 
by the United States supreme court in cases where the various heads: 
of departments had performed duties which certain acts of Congress 
had imposed upon the President; and the general tenor of adjudica- 
tions on these questions has been to the effect that as a rule the Presi- 
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dent may, through each head of a department, perform such presiden- | 

tial duties as peculiarly appertain to the business of such Department. 
Thus, in Williams v. The United States (1 Howard, 290), it was held 

that— | 


The act of Congress passed January 31, 1823, prohibiting the advance 
of public money in any case whatever to the disbursing officers of the 
government, except under the special direction of the President, does 
not require the personal and ministerial performance of this duty to be 
exercised in every. instance by the President, under his own hand. 


In the same case the court said: 


The President’s duty in general requires his superintendence of the 
administration ; yet his duty can not require him to become the admin- 
- istrative officer of every department and bureau, or ‘to perform in per- 
son the numerous details incident to services which nevertheless he is in 
a correct sense, by the constitution and laws, required and expected to 
perform, 


Because—saild the court— 


If it were practicable, it would be to absorb the duties and responsi- 
bilities of the various departments of the poverament in the personal 
action of the one chief executive officer. 


Again, in Wilvox v. Jackson (13 Peters, 498), when construing an act 
of Congress of 1830, which provided in effect—among other things—th at 
all lands should be “ Exempted from pre-emption which are reserved 
from sale by the President of the United States,” 

The supreme court said— 

‘The President speaks and acts through the heads of the several | 
departments in relation to subjects which appertain to their respective 
duties.” In said vase it was held that “A reservation of lands made at 
the request of the Secretary of War for purposes 1n his department 
must be consi ered as made by the President of the United States, — 
within the terms of the act of Congress.” This same doctrine was again 
strongly reaffirmed in Wolsey v. Chapman, 101 U.S., 755. 

It should be borne in mind, however, that the validity of supposed 
presidential acts, when performed through any of the various heads of 
departments, depend after all upon the assent of the President, either 
express or implied. 

While it is not to be expected that the President can seronalls con- 
sider or be personally consulted with reference to every presidential 
official act performed through the heads of departments, it nevertheless 
seems to be within the spirit and policy of the law that such of these 
acts as he does not specifically authorize should (at least as an evidence 
of the presidential sanction) come within the scope of some general rule 
or well-defined departmental practice, which bears the seal of the Presi- 
dent’s express or implied approval. 

Coming more directly to the question munder consideration, section 
465 of the Revised Statutes provides that— 


The President may prescribe such regulations as he may think fit for 
carrying into effect the various provisions of any act relating to Indian 
Affairs, and for the settlement of the accounts of Indian affairs. 
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And section 463 provides that— 


The Commissioner of Indian Affairs shall, under the direction of the 
Secretary of the Interior, and agreeably to such regulations as the Pres- 
ident may prescribe, have the management of all Indian iffairs and of 
all matters arising out of Indian relations. | 

Here we have—as it seems to me—clearly defined the duties of the 
President, of the Secretary of the Interior, and of the Commissioner of 
Indian Affairs, with reference to the act in question. Unless there is 
already some existing rule authorized by the President which is suffi- 
ciently broad to meet the requirements of said act, it devolves upon the 
President to prescribe such rule or rules; and it becomes the duty of the 
Hon. Commissioner of Indian Affairs, ander the direction of the Hon. 
Secretary of the Interior, to carry into effect the provisions of said act, 
agreeably to such regulations as either have been or may be prescribed 
or authorized by the President. 

Still another question submitted is, whether or not “all patents here- 
after issued to Indians embraced within the provisions of said act should 
- be in the form prescribed in the act,” or whether patents for lands al- 
ready held in severalty by certain Indians, in pursuance of previous 
acts of Congress or of treaty stipulation, should be in the form pre- ~ 
scribed by such acts or treaty ? , 

It seems to me that sections 1 and 5 of said act, when read together, 
furnish an unmistakable answer as to what was the Congressional will 
in the premises. It will be remembered that one of the provisos incor- 
porated in said section 1 is to the effect—“‘ That where the treaty or act 
of Congress setting apart a reservation provides also for the allotment 
of lands in severalty in quantities in excess of those herein provided for, 
the President, in making allotments upon such reservation shall allot 
the lands to each individual Indian belonging thereon in quantity as 
specified in such treaty or act.” 

Section 5 provides “That upon the approval of the allotments pro- 
vided for in this act by the Secretary of the Interior” meaning, of. 
course, ali allotments provided for by this act—“ He shall cause patents 
to issue therefor in the name of the allottees, which patents shall be of 
the legal effect and declare that the United States does aud will hold 
the land thus allotted for the period of twenty-five years in trust for 
the sole use and benefit of the Indian, ete.” 

Inasmuch, then, as Congress prescribes but this one kind of patent 
for all these iisdiag allotments, and inasmuch as the allotments so pro- 
vided for embrace the lands held in severalty under previous acts of 
Congress or treaty stipulation (as well as lan.s not so held), L can see 
no escape from the conclusion that Congress intended the one form of 
patent for both classes of allotments. 

I do not bere undertake to discuss the question as to the legal effect 
which a patent thus issued might or might not have upon property 
rights—if any there are—already vested in individual Indians under 
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existing treaties or former acts of Congress, in the event that such 
vested rights should be found incompatible with the terms of the 
patent. 
_ While perfectly satisfied that no vested property right can be—or 
was intended by Congress to be—divested by means of such patents, I 
have no doubt as to the duty of the Secretary to cause them to be is- 
sued, in conformity with the terms of the statute. | 
I return herewith the communication of the Hon. Commissioner of 
Indian Affairs and the accompanying copy of the act to which it re- 
fers. 


~PRACTICE—PRE-EMPTION FILING. 


JAMES ET AL. v. NOLAN. 


4 


When a pre-emptor applies to file a declaratory statement for Jand embraced in an 
entry of record, alleging settlement prior to the date of such entry, the proper 
practice is to order a hearing to determine the respective rights of the parties. 


Acting Secretary Muldrow to Commisstoner Sparks, March 23, 1887. 


- The land involved in this case is the B. 4 of SE. + and lots 4 and 
5, Sec. 24, T. 14 N., R. 67 W., Cheyenne, Wyoming Ternitory, and was 
formerly siibraced: in desert entry No, 25, made by James Talbot, No- 
vember 17, 1877, and canceled by departmental decision of February 
26, 1885, aeties of which issued from the local office on the morning of 
March 3, 1885, 

At 10:30 A. M., same day, lots 4 and 5 were entered in the name of 
James kh. Martin, guardian of James W. Martin, minor child of Will- 
iam J. Martin, deceased, per soldier’s saditional, homestead entry No. 
905, and the E. 4 of SE. 4 was entered in the name of Calvin James, | 
per soldier’s additional homestead entry No. 906. At 11 A. M., same— 
day, the pre-emption declaratory statement of Francis Nolan was pre- 
sented at the local office for all the tracts above specified, settlement 
alleged February 19, 1885, and the same was rejected because the land 
was embraced in the additional homestead eutries above mentioned, 
and for the further reason that at date of alleged settlement the land 
was embraced in an uncanceled entry, and therefore not subject to set- 
tlement or entry. | 

April 1, 1885, Nolan filed an amended declaratory statement, alleging 
that at date of cancellation of the saiu desert entry of Talbot, he was 
an actual settler on the land embraced by his filing, and was residing 
there. He further alleges that on February 19, 1885, he purchased for 
a valuable consideration the improvements on said land, consisting of 
a dwelling house and some wire fencing, etc., and established a resi- 
dence thereon, and that his residence has been continuous since that 
date. He therefore asked a hearing to show his superior right to the 
land. | ) 
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The local office declined to accept this latter declaratory statement, 
and transmitted the whole record to your office, which, by decision dated 
July 31, 1885, ordered the local office to receive and file said declara- 
tory statement as of date of presentation, and hold said soldier’s addi- 
tional homestead entries subject to it, the rights of the parties to be 
determined on contest, or when the pre-emptor makes final proof. From 
this decision an appeal is brought here and the case has been consid- 
. ered. 

I am of opinion that the action of your office in this case is erroneous. 
Where a pre-emptor applies to file a declaratory statement for land em- 
braced in an entry of record, alleging settlement prior to the date of 
such entry, the proper practice is to order a hearing to determine the 
respective rights of the parties.. The decision of your office is therefore 
reversed, and you will direct the local office to order a hearing in this 
case in accordance with the prayer of the pre-emptor. 


REPAYMENT—DESERT LAND ENTRY. 
Hiram H. STONE. 


Repayment may be allowed in case of an entry made in good faith where the same 
cannot be confirmed in its entirety, 


Acting Secretary Muldrow to Commissioner Sparks, March 24, 1887. 


On January 15, 1878, Hiram H. Stone made desert land entry at the 
land office of Bozeman, Montana. On the filing of the plat of survey 
on February 19, 1879, the entry was found to embrace Lots 1, 2,3, 4, 5, 
6, and 7 of Sec.*4, and Lots 1, 2, 5, 6, and 7, the 8. 4 of NE. 4 and NE. 
tof SW. 4, Sec. 5, T. 2 8., R. 25 E. | 
- On March 31, 1879, William M. Rogers made application to file pre- 
emption declaratory statement for the tracts above described in section 
4, alleging settlement December 4, 1877. The application was rejected 
by the local officers on account of the entry of Stone, and Rogers then 
filed an affidavit of contest, alleging that the land was not desert in 
character. A hearing was had to determine the truth of said allegation, 
and also the date of Rogers’s settlement. Upon the testimony the local 
officers recommended that the entry be allowed to stand, and the claim 
of Rogers be rejected. The case was transmitted to your office. 

By letter of June 15, 1880, the local officers forwarded to your office 
the relinquishment of said entry by Stone. Your office thereupon, by 
letter of July 8, 1880, ciosed the case, allowed the filing of Rogers to 
go to record, and further stated: ‘‘The application of Stone for the re- 
turn of his first payment money will be considered hereafter, and will 
form the subject of another communication.” 

By letter of May 11, 1885, your office decided the question of repay- 
ment, and held: “The applicant relinquished his entry to avoid a con- 
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test with one Rogers, a pre-emptor. The law governing the return of 
purchase money does not provide for repayment in cases where parties 
voluntarily relinquish their entries, and I have therefore to decline to 
recommend the 1epayment asked for.” Claimant. appealed. His ap- 
peal admits that he relinquished the entry ‘to avoid further contest.” © 

An inspection of the records of your office shows that the lands lie 
within the limits of the grant to the Northern Pacific Railroad Com- 
pany; and that said section five is a granted section. The map of general 
route along this portion of the line was filed February 21, 1872, and the 
withdrawal thereon was ordered April 22 following, notice of which 
reached the local office May 6,1872. After the withdrawal, to wit, on 
January 15, 1878, Stone made entry. The filing of the plat of survey | 
on February 19, 1879, disclosed the fact that the greater portion of his 
entry (286.78 acres, he alleges,) fell in a section granted to said railroad 
company. It seems clear that such portion of the entry could not be 
confirmed. 

Lhe act of June 16, 1880, provides that— 

In all cases where homestead or timber-culture or desert land entries 
or other entries of public lands have heretofore or shall hereafter be 
canceled for conflict, or where, from any cause, the entry has been er- 
roneousl: allowed, and cannot be confirmed, the Secretary of the Inte- 
rior shall cause to be repaid to the person who made such entry, or to 
his heirs or assigns, the fees and commissions, amount of purchase 
money, and excess paid upon the same, upon the surrender of the du- 
plicate receipt and the execution of a proper relinguishment of all 
claims to said lands . . . . . (21 Stat., 287.) a 

I am of opinion that under the statute applicant is entitled to repay- 
ment of the amount paid on that portion of his entry falling within said 
section five. _ ; 

The remainder of the entry, he claims, embraces but 211.32 acres, 
lying in said section four. There seems to be no reason why that por- 
tion of the entry could not be confirmed. In a contest involving the 
character of the land, and the priority of right to the tract, the local 
office had rendered a decision in favor of the entryman, and that de- 
cision was never reversed. The relinquishment made under these cir- 
cumstances was entirely voluntary, and, if no otber element entered the 
case, I agree with your office in holding that repayment could not be 
made. | : 

The desert land law allows six hundred and forty acres to be taken 
in one entry. The portion of the entry in question embraces but little 
over two hundred acres: To hold that the entryman in this case was 
obliged to complete the entry for that portion lying in section four 
would be to restrict his statutory allowance, and to punish him for pur. 
suing thelaw. For the desert land law permitted entries before survey, 
and at that time it could not be ascertained that a portion of uis entry — 
would fall in a section granted to said railroad company. The act of 
_ June 16, 1880, provides for repayment in cases where the entry cannot 
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be confirmed. It seems a consistent construction of that statute to hold 
that it. contemplates repayment in cases where the entry is made in good 
faith, and cannot be confirmed in its entirety. In this view applicant 
is entitled to repayment of the money paid on said entry. 

Said decision is accordingly reversed. 


RAILROAD GRANT—WITHDRAWAL; ACT OF JUNE ia, 1380. 


NORTHERN Pac. R. R. Co. v. MCLEAN, 


The existence of a pre-emption claim, capable of being perfected, at the date of with- 
drawal on general route, excepts the land covered thereby from the effect of 
such withdrawal. 

The right of purchase, under the act of June 15, 1880, within the limits of the grant, 
is accorded the widow of an entryman, though the entry was canceled prior to 
definite location for failure to make final proof, and the application was made 
subsequently thereto. . 


Acting Secretary Muldrow to Commissioner Sparks, March 28, 1887. 


William H. McLean inade homestead entry of the W. 4 of NW. 4, 
SE.4 of NW.4, and SW. 4 of NE. 4, Sec. 17, T. 10 N., R. 3 W., Helena, 
Montana, May 3,1872. This tract is within the limits of the withdrawal 
of the odd numbered sections for the benefit of the Northern Pacific 
Railroad Company, upon map of general route filed February 21, 1872. 
The withdrawal was made February 21, 1872, notice of which was re- 
ceived at the local office May 6, 1872. It is also within the forty mile 
limit of said road, as fixed by the map of definite location, filed July 6, 
1882, 

The letter of withdrawal directed that it should take effect from the 
date of its receipt at the local office. Subsequently the Secretary de- 
cided that said withdrawal took effect upon the filmg and acceptance 

of the map of general route. Whereupon, on December 1, 1874, Me- 
Lean’s entry was held for cancellation, subject to appeal, put no appeal 
was taken from said decision. 

July 3, 1879, the local officers reported that McLean had heen noti- 
fied, pursuant to office circular of December 20, 1873, to show cause 
within thirty days why his entry should not be eure for. failure to 
inake proof of compliance with the law within the statutory period, and 
failing to respond to such notice, his entry was canceled September 11, 
1879, and no appeal was taken from that action. 

McLean died the 20th day of August, 1882, and Maria McLean—his 
widow—on March 15, 1883, made application to purchase said tract 
under the act of June 15, 1880, upon the ground that her husband’s 
entry was confirmed by the first section of the act of April 21, 1876 (19 

Stat., 35), and that payment for the land under the act of June 15, 1880, 
2278 DEC——34 _ 
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is equivalent to proof of compliance with the provisions of the home- 
stead law. 


Your office awarded to Mrs. McLean the right to purchase, holding 


that under the act of June 15, 1880, it became optional with a homestead 
entryman either to make proof of compliance with the provisions of the 
homestead law, or to purchase the land, and that payment for the 
land is accepted in lieu of such proof, ion which decision the company 
appéaled. 

At the date of the withdrawal this tract was covered by the follow- 
ing pre emption filings: | 

A.J. Wetter for the NW. +4 of NW. 4, with other tracts, May 13, 
1868, alleging settlement same day. | 

William M. Scott, S. 4 of NW. 4, with other tracts, October 5, 1868, 
alleging settlement saine day, amended October 14, 1872, excluding 
said tract. | 

Jerome 8. Glick, SW. 4 of NE. 4, with other tracts, November 27, 
1868, alleging settlement same day. 

Robert C. Wallace, SW. 4 of NE. 4, with other tracts, December 13, 
1869, alleging settlement same day. 

Prior to the act of July 14, 1870, no time had been prescribed within 
which pre-emptors were required to make proof and payment for their 
claims ou unoffered lands; but that act provided that nothing in the 
act of March 27, 1854, ‘shall be construed to relieve settlers on lands 
reserved for railroad purposes from the obligation to file the proper no- 
tices of their claims, as in other cases, and all claimants of pre-emption 
rights shall hereafter, when no shorter period of time is now prescribed 
by law, make proof aud payment for the lands claimed within eighteen 
months after the date prescribed for filing their declaratory notices 
shall have expired.” 

The act of March 3, 1871, extended the time within which proof and 
payment shall be ade: one year; and this provision has since been in 
force and was subsequently incorporated in the Revised Statutes as 
section 2267, which provides that all claimants of pre-emption rights 
upon unoffered lands shall make proper proof and payment for the land 
claimed within thirty months after the date prescribed for filing their 
declaratory notices has expired. 

It therefore appears that at the date of the withdrawal a pre. emption 
claim to the land in controversy was subsisting, capable of being per- 
fected, and hence this tract of land not being affected by the withdrawal 
for the benefit of the road, the homestead entry of MeLean was not 
controlled by the act of April 21, 1876. 

In the case of the Northern Pacific Railroad Gonna v. Burt (3 L. 
D., 490), the Department held that the widow of an entryman had the 
right to purchase under the act of June 15, 1880, although the entry 
had been canceled for failure to make proof within the statutory period 
prior to the definite location of the road, and although the application 
to purchase was made subsequent thereto, following a long line of de- 
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partmental decisions. See also Gilbert v. Spearing (4 L. D., 463), 

Holmes v. Northern Pacific R. R. Co. (5 id., 333.) | 
Applying this rule to the case at bar, Mrs. McLean should be allowed . 

to purchase, and for this reason I affirm your decision. 


SS EEE 


PIRGINIA MILITARY LAND FWARRANT—SCRIP. 
HEIRS OF ISHAM FLOYD. 


All claims properly allowed under the laws of the State, prior to March 1, 1852, are 
entitled to recognition aud to satisfaction in scrip, without respect to the time 
when the warrant was issued by the register of the State land office. 


Acting Secretary Muldrow to Commissioner Sparks, March 28, 1887. 


L have considered the appeal filed in behalf of the heirs of Isham 
Floyd from your decision, dated August 10, 1886, refusing to recommend 
the issuance of scrip on account of land office military warrant No. 9956, 
allowed and issued, under the laws of Virginia, to L. Floyd Nock, ad- 
winistrator of Isham Floyd, deceased, his heirs of assigns. 

This claim is brought under the acts of Congress, approved respect- 
ively August 31, 1852 (10 Stat., 148), and June 22, 1860 (12 Stat., $4). 
The act of 1852 was entitled: An act making further provisions for 
the satisfaction of Virginia land warrants,” and section one thereof 
provided : | 

That all unsatisfied outstanding military land warrants, or parts of 
warrants, issued or allowed prior to the first day of March, eighteen 
hundred and fifty-two, by the proper authorities of the Commonwealth 
of Virginia, for military services performed by the officers and soldiers, 
seamen or mariues, of the Virginia State and Continental lines, in the 
army or navy of the Revolution, may be surrendered to the Secretary 
of the Interior, who, upon being satisfied, by a revision of the proofs, 
or by additional testimony, that any warrant thus surrendered was 
fairly and justly issued in pursuance of the laws of said Commonwealth, 
for military services so rendered, shal! issue land-scrip in favor of the 
present proprietors of any warrant thus surrendered, for the whole or 
any portion thereof yet unsatisfied, ete. | 

In the administration of this law, the land department ruled, follow- 
ing an opinion of the Attorney-General on the subject, that the words 
‘allowed ” and “issued,” as used in the act, were synonymous, and 
that serip could issue only in those cases in which the warrants upon 
which it rested had been allowed and issued prior to March 1, 1852. 

It appears there were many cases in which’ there having been an 
allowance of land bounty by the governor of Virginia prior to March 1, 
1852, the warrants on said allowances did not actually issue until after 
. said date. The warrants were issued by the register of the State land 
- Office on the finding of the governor. Under the ruling above indicated, 

the Department refused to issue scrip in all cases where the State war- 
rants had not been actually issued prior to March 1, 1852. 
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Congress evidently was not satisfied with this construction of the 
act of 1852, for on the 22d of June, 1860, an act was approved entitled, 
“An act to declare the meaning of the act entitled ‘An act making 
further provisions for the satisfaction of Virginia land warrants,’ passed 
August thirty-one, eighteen hundred and fifty-two.” 

Said act provided: | 

That the Secretary of the Interior, in executing the provisions of the © 
act passed’ August thirty-one, eighteen hundred and fifty two,.-.... be: 
required so to construe the same as to authorize the satisfaction in scrip 
of all warrants or parts of warrants issued on allowances made by the 
executive of Virginia prior to the first day of March, eighteen hundred 
and fifty-two, coming within the principles already recognized by the 
Department of the Interior in the execution of the provisions of the 
said act, and whether issued before or since the first day of March, 
eighteen bundred and fifty-two: Provided, however, That no warrant or 
part of a warrant shall be satisfied in scrip, founded or issued on any 
allowance made by the executive of Virginia since the first day of 
March, eighteen hundred and fifty-two. 

In the case under consideration, the allowance of Jand bounty was 
made March 19, 1834, by the governor, who then gave direction that — 
‘“‘the register will issue a warrant accordingly.” The warrant did not 
issue until November 13, 1884. It is now before me, and is for two 
hundred acres of land to L. Floyd Nock, adininistrator of Isham Floyd, 
deceased, his heirs or assigns. 

Your decision holds that the word “since” in the phrase “ whether 
issued before or stnee the first day of March, eighteen bundred and 
fifty-two,” in the act of 1860, relates to the intervening time between 
the passage of the act of 1852 and of the act of June 22, 1860, and you 
therefore refuse to recognize a warrant issued since the last named date. 
Xn this I think you err. The present case is I understand the first of 
the kind rejected since the passage of the act of 1860, while many 
during the period named have been approved by your office and scrip 
has issued thereon... Much weight is to be attached to a continuous 
practice and uniform construction one way through a period of more 
than a quarter of a century. 

Whenever an act of Congress has, by actual decision, or by continued 
usage and practice, received a construction of, the proper department, 
and that constrnetion has been acted upon for a succession of years, it 
must be a strong and palpabie case of error and injustice to justify a 
change in the interpretation to be given it. (2 Op. 558; 10 Ib., 52). 

When there is ambiguity or doubt in-the construction of a statute, a é 
jong continued constraction of it in practice in a department would be 
in the highest degree persuasive, if not absolutely controlling, i in its © 
effect. United States v. Graham (110 U.S., 219). : 

In this case, however, there is in my mind no doubt as to the proper 
eonstruction of the act of 1860, although doubt is suggested by the fact 
that you have placed upon the law a construction different from that 
which had previously to your decision in question been entertained and 
acted upon. The meaning to be attached to the word ‘‘since” as used 
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in the act, if considered in the light of its ordinary use, may admit of 
doubt, but certainly the signification given it by your decision is not 
fixed, certain or conclusive. Worcester defines the word as meaning | 
“after; from the time of,” while Webster defines it to mean “from the 
time of; in or during the time subsequent to; subsequently to; after.” 

These definitions attach a broad significance to the word and taking 
as a basis or starting point the initial date to which the word must nec- 
essarily relate, it clearly indicates a reference to the future generally, 
without limitation or restriction. : 

When the context of the act of 1860, the character of the legislation, 
‘its general scope and purpose, the facts and circumstances which ren- 
dered it necessary are considered, there can, I think, be no doubt as to 
its meaning as used in said act. | 

Virginia bad claims to certain lands iu what was known as the Vir- 
ginia military land district in southern Olio, These lands had been re- 
served to her to enable her to make good her. pledges in bounty land to 
certain classes of her officers, soldiers, seamen and marines, for their 
services in the war of the Revolution. 

In consideration of the act of 1852, authorizing the issuance of scrip 
in satisfaction of her military land warrants, the State was required by 
said act to relinquish all claim to the lands in the Virginia military land 
district in the State of Ohio. This she did by resolution of her General 
Assembly, passed December 6, 1852. 

It was supposed by the State that the act of Congress of 1852 made 
provision for all land warrants issued or allowed under her laws. She 
could not in good faith with ber grantees have accepted the act of Con- 
gress ol any other understanding. The construction placed upon the 
act by the Attorney General, whose opinion was foliowed by this De- 
partinent, made it evident that she could not under the law as it them 
stood see a fulfillment of her pledges to her soldiers of the Revolution. 
Further legislation was therefore sought and the result was the act of 
1860. The fact that Congress further legislated on the subject shows 
clearly its purpose to fully satisfy all claims which had been recognized 
by the State nnder her laws. It is to be noted that the act of 1860 does 
not purport to grant any new right. Its purpose, as stated in its cap- 
tion, is “to declare the meaning” of the act of 1852, and the body of the 
act requires a certain construction of said act of 1852. 

That coustruction was much more liberal than that which had been 
placed npon the act by the Department, and it eannot I think be doubted, 
in view of all the facts and circumstances, that Congress intended to amie 
good, by the issuance of surip, all the pledges which the State of Vir- 
ginia had given to her revolutionary soldiers and sailors, whose claims 
she had adjudieated and allowed prior to March 1, 1852. 

In short, I am satisfied that the word “since,” as used in ee act of 
June 22, 1860, is to be construed, in the siministration of the act, tn the 
sense of the word “after,” and that all claims properly allowed under 
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the laws of the State of Virginia prior to March 1, 1852, are entitled to 
recognition by your office and to satisfaction in scrip, upon the surren- 
der of the unsatisfied outstanding military land warrant based upon 
such allowance, it matters not when such warrant Was actually issued 
by the register of the State land office. | 

~The limitation as to these claims is to be found only in the date of 
their allowance by the State, and not in the date of their issuance. 

You will recognize and act upon the military warrant, No. 9956, in 
question, in accordance with the views herein expressed. 


HOMESTEAD ENTRY—AMENDMENT. 
DANIEL KEESER., 


Amendmeut of an entry will not be allowed on the ground that a tract is now subject 
to appropriation which was excluded therefrom at the date of applicant’s entry. 


Acting Secretary Muldrow to Commissioner Sparks, March 28, 1887. 


I have considered the case arising upon the appeal of Daniel Keesee 
from your office decision of May 25, 1886, refusing to allow him to 
amend his homestead entry No. 884, for the 8S. 4 of the SW. 4, the NE. 
% of the SW. 4, and the SE. 4 of the NW. 4, of See. 4, T. 23, R. 48, 
Pueblo distriet, Colorado. 

Cleimaut swears that he “settled upon the S. 4 of the NW. f and 
the N. 4 of the SW. 4”—not specifying the locality more definitely than 
this—in 1876; that being a poor man be did not make his entry until 
January 21,1877; that then, on applying at the local land office, he found 
that two of the forties be had intended to enter—to wit, the NW. 4 of the 
SW. 4 and the SW. 4 of the NW. 4 of said section 4—had been entered 
by one James W. Chadwick; that he then entered the tract first 
above described; that said Chadwick never complied with the require- 
ments of the homestead law; that claimant thereupon procured the 
cancellation of Chadwick’s said homestead entry (October 28, 1&80); 
and the land covered by said Chadwick’s (now canceled) homestead 
entry havirg become by virtue of said cancellation public land, claim- 
ant applies to be permitted to amend his entry so as to embrace the said 
NW. 4 of the SW. 4 and SW. 4 of the NW. 4, in lieu of the S. 4 of the 
SW. 4—the former being the land which he originally intended to enter. 
He alleges moreover, that “The 8S. 4 of the SW. 4 is cat off from my 
claim by the county road, and to fence it requires about one mile or 
more fencing, and this expense I can not afford, as I am a poor man; 
and without fencing in this cattle conntry I can not protect and pre- 
serve it for my own use.” 

The Department has always permitted the amendment of an entry, 
in the sense of the correction of an jacorrect record (where an error had 
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been made whereby the record failed to describe correctly the land 
which the claimant intended to enter), provided no superior adverse 
right iutervened prior to the application to amend. (See 2C. L. O., 
162; 2 L. D., 170; ib., 575; 3 L. D., 157; ib., 413; 4 L. D., 365.) 

But “the Department is slow to act tavorably upon applications to 
amend entries deliberately made in accordance with the intention of the 
applicant” (Florey and Moat, 4 L. D., 365). In the case last cited such 
amendment was allowed; but the applicant Lad suffered injury from 
' the mistake of the local officers 11 making an erroneous recor. The 
Department has gone so far as to intimate that “such amendment 
might be allowed as a maiter of equity to relieve a conflict of claims by 
taking a clearly vacant tract” (Neubert v. Middendorf, 10 ©. L. O., 34). 
But the Department, so far as I am aware, has never allowed an amend. 
ment simply because the claimant had changed his mind, or because a 
tract which he preferred had come into market after he made his entry. 
I see no good reason for disturbing your decision refusing Keesee’s ap- 
plication to amend, and therefore affirm the same. 


HOMESTEAD ENTRY—ACT OF JUNE 15, 1880. 
GEORGE E. SANDFORD. 


Ths right of purehase conferred by the second section of the act of June 15, 1880, not 
being dependent upon compliance with, or qualifications nuder the homestead 
law, vor subject to any other restrictions than are imposed in case of ordinary 
cash entry, is not defeated by confract of sale made prior to purchase. 


Acting Secretary Muldrow to Commisstoner Sparks, March 31, 1887. ° 


I am in receipt of your letter of March 12, 1887, and accompanying 
papers, relating to cash entry No. 166, for SW. 4 of Sec. 24, T. 15 N,, BR. 
22 W., 6th P.M., North Platte land district, Nebraska. 

It appears that George E. Sandford made homestead entry of said 
tract January 9, 1880, and purchased the same under the second section © 
of the act of June-15, 1880 (21 Stat., 237), and on April 13, 1883, received 
cash entry certificate for the same, on which patent was issued October 
26,1883. On September 10, 1885, the tract was visited by Special Agent 
George Lb. Coburn, who reported that the land was then in possession 
ofthe Brighton Ranch Company, to which company the county records 
Showed it had been conveyed by deed, executed on May 11, 1883—about 
one month after final certificate had issued to Sandford—but the special 
agent reported that, in point. of fact, the land had been actually sold by 
Sandford prior to the issue of the certificate. 

In support of this assertion is transmitted the affidavit of Sandford, 
dated September 3, 1885, wherein he states that he settled upon this 
same land as far back as 1876, first filed a pre-emption declaratory state- 
ment and later a homestead entry thereon, which was done in good 
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faith and for his own use and benefit; had a shanty, stable, and five or 
six acres in cultivation, and also worked about and occasionally for the 
Brighton Ranch Company; that said company fenced the surrounding 
couutry, thus euclosing ‘his homestead claim, against his protest, and 
that their cattle destroyed his crops; that a short time prior to pur- 
chasing said tract he made arrangements with Ferdinand 4immerer, 
representing the Brighton Ranch Company, to sell to him said tract for 
the sum of $500; that at the time the cash entry certificate was given 
said Zimmerer paid the receiver the price of said land and afterwards 
paid to him, Sandford, the balance of the said sum of $500, The special 
agent states that Zimmerer will corroborate said statements as to the 
sale and payments, but does not furnish his affidavit. 

On this state of facts you recommend that the Attorney General be 
' requested to institute suit for the purpose of setting aside the parent 
issued for said lands. 

That portion of the act of June 15, 1880, under which the purchase 
by Sandford was made is as follows: 

_ That persons, who have heretofore, uader any of the homestead laws, 
entered lands properly subject to such entry ..... may entitle them- 
selves to said Jands by paying the government price therefor. 

This language is plain and unambiguous, and annexes no conditions 
or prerequisite to the purchase of lands theretofore properly entered . 
under any of the homestead laws, other than the freedom of the tract in 
question, from adverse claim, and the payment by the applicant of the 
proper government price. No requirement is made as to proof of hav- 
ing complied with the demands of the homestead law as to residence, 
improvement, or cultivation, or non-alienation, as in the case of obtain- 
ing title to lands under the homestead laws, In short, this is a right to 
purchase, by cash entry, lands theretofure enteied under the homestead 
laws, in the same way and without other restrictions than are imposed 
in the case of ordinary private cash entry; that is to say, the land must 
be subject to such sale and the price must be paid. 

This has been the uniform construction which this second section of 
said act has received in the land department, from its passage to the 
present day, and I do not see how any other could have been placed 
upon it. 

_ In the circular of instructions, relating to the act in question, issued 
by the Commissioner of the General Land Office, and approved by the | 
Secretary of the Interior on October 9, 1880 (1 C. L. L., 497), it is said : 
‘¢ A pplicationsto purchase under the second section willbemade..... 
as in the case of ordinary cash entry.” ‘“ Final homestead proof not 
being required in these cases, no advertisement or notice of intention to 
make final proof is necessary and no final homestead fees are to be paid 
or collected.” These same instructions are repeated in the General 

Circular of March 1, 1884, pp. 16 and 17—the latest issued by the land 

department. 
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There is then nothing in the law authorizing the entryman to makea 
purchase under said section and act, or in the regulations of the Land 
Department, which prohibits him from making such contract of future 
sale, asis here shown to have been made. The party, having made the 
entry, could “ entitle” himself absolutely to the tract covered by it, by 
paying the price therefor. And the fact that he made a previous agree- 
ment to sell can ip no way, so far as I can see, in the absence of a pro- 
hibition to that effect, impair this right of purchase. No law was vio- 
lated and no fraud practiced, but a clear legal right was exercised, both 
_as to the purchase aid sale. 

I therefore declive to concur in the recommendation to the Attorney 
General. 


PRE-EMPTION; OSAGE TRUST LANDS, 
ToDD KNEPPLE. 


By filing Osage declaratory statement and perfecting entry thereunder in accordance 
with the act of May 2r, 1x0, the right of pre-emption to such, or any other lands, - 
18 thereby exhausted. 


Aeting Secretary Muldrow to Commissioner Sparks, March 31, 1887. 


This is an appeal from your decision of February 19th last, affirming 
the action of the local officers in rejecting the application of Todd 
Knepple to file forthe NE. 4 of Sec. 17, T. 24 8., R. 46 W., Lamar, 
Colorado, upon the ground that Knepple Bad ea hausied his right of pre-— 
emptiou by filing and perfecting entry on Osage Lands in Kansas under 
the act of May 28, 1880 (21 Stat., 143). It is admitted that applicant 
filed declaratory statement for a quarter-section of the Osage Ludian 
trust and diminished reserve land at Garden City, Kansas, claiming 
said tract as a pre-emption right ander the provision of the act of May 
28, 1880, perfected said entry, and ae certificate therefor was issued 
to bia February 19, 1836, 

January 24, 1887, Knepple offered to file aeeieaibes statement for 
the NE. 4 of Sec. 17, T. 2£5., R. 46 W., Lamar, Colorado, claiming the 
same as a pre-emption right under the act of September 4, 1841. The 
register and receiver rejected said application, for the reason above 
stated, from which rejection applicant appealed, upon the ground (1) 
That he has never made such pre-emption filing as is contemplated by 
section 2261 of the Revised Statutes, and (2) That Osage Indian trus¢ 
and diminished reserve lands are not subject to the general pre-enfption 
laws, and hence a filing and eutry upon such lands is no bar to a sub- 
sequent entry of public land under the act of September 4, 1841. 

This appeal brings directly in issue the question, whether a pre- 
emptor exhausts his pre-emption right by a filing on Osage trust and 
diminished reserve lands, and that is the sole issue iu the ease. 
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It is claimed by appellant that the ruling of the Department in the 
case of Woodbury, administrator, v. United States (5 L. D., 303), is de- 
cisive of this question. In that case the sole question decided was that 
the statutory oath required of a pre-emptor is not applicable to an entry 
under the act of May 28, 1880, the only condition prerequisite to such 
entries being that the entryman shall be an actual settler, with the 
qualifications of a pre-emptor. 

I¢ does not follow, however, that an entry of Osage Indian lands is not 
the exercise of a pre-emption right, although the conditions of entry may 
not be governed by the general pre emption law in all respects. It was 
distinctly held that an entry of Osage lands could be made only by a 
person having the qualification of a pre-eemptor. The exercise of a right 
due alone to a pre- emptor is necessarily the exercise of a pre-emption 
right. 

But appellant urges in support of this agpeal that the oath required 
of appellant in the present application is “*that he has never had the 
benefit of any right of pre emption under section 2259,” and that he did — 
not exercise his “pre-emption right” in making his entry of the Osage 
trust lands, or claim said lands by virtue of the provision of section 2259, 
but that in his Osage declaratory statement “be declared bis intention 
to claim said tract as a pre-emption right under the provisions of the act 
of May 28, 1880, for the disposal of the Osage Indian lands.” This state- 
‘ment of appellant seems to be a couclusive argument against the further 
exercise of the right of pre-emption. 

What is the right of pre-emption under section 2959 of the Revised 
Statutes? It is aright based upon settlement, inhabitancy, and culti- 
vation, to purchase by legal subdivisions any number of acres not to 
exceed one hundred and. sixty, upon. subscribing to the statutory oath 
required in section 2262 of the Revised Statutes. 

The act of May 28, 1880, provides that the Osage Indian trust and 
diminished reserve lands shail be “subject to disposal to actual settlers 
only having the qualifications of pre-emptors.” 

A pre-emption right in its general sense is defined to be ‘the right or 
privilege of purchasing before others.” As applied to the act of May 
28,1880, it is the exclusive right of purchasing iv the first instatce, be- 
cause these lands can not be offered for sale in any other manner until 
the pre-emptiov right has been exercised by some oue and default in 
payment be made therefor. 

It being shown that this is a pre emption Avie the question arises 
can this right be again exercised in the purchase of either Osage lands 
or other lands under the general pre-emption laws? 

It can not be questioned that the spirit and policy of the general land 
Jaw is that no person shall have more than one preference right of pur- 
chase of any part of the public domain, and that such right is exhausted 
when exercised in the purchase of any legal subdivision allowed by law 
under the general pre-emption law, or under the act of May 28, 1880, 
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‘providing for the disposition of the Osage Indiau trust and diminished 
reserve lands. . ° 

Under the act of July 15, 1870 (16 Stat., 362) it was not contem-— 
plated that settlement upon ies lands sould be governed in all re- 
spects by the general pre-emption laws (Foster v. Brost, 11 Kan., 350) 
~ but the act of May 9, 1872, declared that these lands should be subject 
to disposal to actual settlers only in accordance with the general prin- 
ciples of the pre emption laws, uuder the direction of the Comuwissioner 
of the General Land Office, provided, however, “that the restriction of 
the pre-emption laws relating to previous enjoyment of the pre-emption 
right, to removal from one’s own land in the same State, or the owner- 
ship of over three hundred and twenty acres, shall not apply to any 
settler actually residing on his or her claim at the date of the passage of 
this act.” (17 Stat., 90). 

It would seem on this that, while Congress did not intend by the 
act of July 15, 1870, to apply to these entries the general principles of 
the pre-emption law, it did not dispense with the restriction of the pre- 
emption law as to the exercise of more than one pre-emption right, other- 
wise there would have been no necessity for the provisiou in the act 
of May 9, {872, as to the settlers actually residing on their claims at the 
date of the passage of that act. 

This provision applying only to settlers, who were actually eine 
on their cluims on the 9th day of May, 1872, it follows that all entries 
based upon settlement made after said date were governed in all re- 
spects by the general principles of the pre-emption law, until the act of 
May 238, 1880, which provided that actual settlers under existing 
laws (any failure to comply with such existing laws notwithstanding) 
shall be allowed sixty days in which to make proof of and payment for 
their claims in the manner therein provided, and section two of said act 
provides that the remaining unappropriated Jands shall be disposed of | 
to actual settlers only having the qualification of pre-emptors. To deter- 
inine the qualification of a pre-emptor, it is necessary to look to the gen- 
eral pre-emption law. Uuder this law no oue is a qualified pre-emptor 
who has once exercised the right of pre-emption. 

Appellant was only authorized to make entry of Osage trust and 
diminished reserve lands by virtue of his right as a pre-emptor, and 
having exercised that right or privilege in the purchase of Osage lands, 
It was exhausted as a pre-emption right to all other Lands. 

Your decision is therefore affirmed. 
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TOWNSHIP PLAT—FINAL PROOF. 
ELISHA B. CRAVENS. 


The right to submit final proof recognized, pensling suspension of the township plat; 
it appearing that the survey is substantially correct, that the lines of the section 
involved will not be changed, and that the settler ny not be aule to make final 
proof in the event of further delay. 


Acting Secretary Muldrow to Commissioner Sparks, March 31, 1887. 


Elisha B. Cravens, by his attorney, has filed an application for cer- 
tiorari under rules 83 and 84 of practice. | 

In this application it is alleged that Cravens settled upon lots 2, 3, 4, 
and 5, in See. 9, T. 6, R. 89, Glenwood Springs, Colorado, on the 12th of 
May, 1884, the plat of said-township having been filed prior to that date, 
and has since resided there continuously, caltivating and improving saicd 
tracts, his improvements tliereon being valued at about $13,000; that. 
on the 28th of August, 1885, he offered fiual proof, and tendered pay- 
ment for the land described under the pre-emption law, which proof and 
paymeut were refused, because the township plat had been suspended, 
for the reason that the sarvey of the towuship was erroneous. It is 
further alleged that since September, 1885, applicant has often requested 
you to remove said order of suspension and allow him to submit his final 
proof, and, if necessary, to have an examination of said surveys made in 
the field, in order to ascertain from what canse the apparent error therein 
arose; that some time in June, 1886, an order was made by you for the 
surveyor-general of Colorado to have said survey examined, and in pur- 
suance thereof said surveyor-general selected a skiliful examiner and 
surveyor, Who went upon the ground and thoroughly examined said 
township and other townships complained of, embraced in the order of 
suspension before mentioned; that when said examiner reported to your 
office you determined to adopt the survey of township 6, and held that 
it was to the interest of the government as well as the people that a 
fractional township should be thrown in somewhere to the east of said 
survey, and that the survey should be allowed to remain as it is; that 
said examiner’s report was to the effect that the interior corners of the 
township were substantially correct in location, and that the error in the 
matter was not in said survey, but in the one to which this one was at- 
tached having been made at a point to the east in the mountains; that 
it was recommended to you by the surveying division of the department 
that the order of suspension be removed from township 6, except as to 
the southern and western tiers of sections, inasmuch as those lines had 
not been finally examined; that finally, by letter dated Noveinber 18, 
1886, you declined to remove said order of suspension, either tin whole or 
in part, until another examination of said survey could be made; and 
that by letter dated November 30, 1886, you declined to allow an appeal 
from said decision. It is farther urged as a reason why said order of 
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‘suspension should be removed, so far as this claim is concerned, that the 
witnesses by whom claimant expects to establish his compliance with 
the law are of « migratory character, and are liable to leave that part 
of the country, and thus render it difficult, if not impossible, for him to 
make final proof on his said claim. 

It being alleged that you have agreed to accept the survey of said | 
township in the main as correct, and that in any event the liues of said 
section 9 would not be changed, and the further allegations before men- 
tioned as to the possible difficulty claimant may have in making proof 
if the same be delayed any length of time, appear to establish a prima 
Jace case for the relief prayed for. 

Said application is therefore granted, and you will please certify the. 
record of the case to this department, and in the mean time suspend fur- 
ther action thereon until further advised. 


I ay 


INDIAN LANDS—MILLE LAC RESERVATION. 
ROBERT LOWE. 


By the act of July 4, 1884, the lands acquired from the White Oak Point and Mille 
Lac bands of Chippewa Indians, by treaty of March 20, 1865, were withheld from | 
disposal in accordance with the provisions of said treaty. 

The words ‘‘on the White Earth reservation ” in said act are repugnant to its other- 
wise clearly expressed intent and meaning and must yield thereto in constriction. 


Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887. 


You refused to issue patent upon soldier’s additional homestead entry, 
No. 2579, for the 8. 4 of SI. 4, See. 20, + T. 42 N., RB. 25 W.,” and the 
NE. 4 of SW. 4, Sec. 18, «T. 42 N., R. 25 W., Taylor’s Falls land dis- | 
trict, Minnesota, upon the ground that Congress, by act of July 4, 1884, 
provided, ‘that the lands acquired from the White Oak Point and Mille 
Lae bands of Chippewa Indians, on the White Earth reservation, in 
Minnesota, by treaty proclaimed March 20, 1865, shall not be patented 
ar disposed of in any manner until further legislation by Congress ;” 
and that the land in question seems to be included within the meaning 
and intent of the clause above quoted.” 

Appellant claims that “T. 42 N., R. 25 W.,” Is not embraced in the 
White Earth reservation, and hence said act has no application to the 
land covered by this entry. 

By treaty of February 22, 1855 (10 Stat., 1165), there was: reserved — 
and set apart a quantity of land for the permanent home of the Mis- 
sissippi bands of the Chippewa Indians, the land so reserved being set 
apart in separate tracts and reservations, and known as Mille Lae, 
Rabbit Lake, Gull Lake, Pokagomin ner Sandy Lake, and Rice Lake, 
respectively. 

The first reservation embraced the following fractional townships, 
viz: “42 N., RB. 25 W.,” 42 N., R. 26 W., 42 and 43 N.,R. 27 W., and 
also the three islands in the southern part of Mille Lae. 
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Then followed the description of boundaries of the other reservations, 


none of which extended to or embraced any part of the land afterwards 


known as the White Earth reservation. 

The Mille Laces are a band of the Chippewas, and the reservation 
first named was the reservation set apart for this band of Indians, and 
was the only reservation set apart for this band by that treaty. This 
fact admits of no question whatever. 

By the same treaty reservations were also created for the Pillager 
and Lake Winnibigoshish (White Oak Point) bands of Chippewas, but 
none of these reservations embraced any part of the territory now 
known as the White Earth reservation. 

Article 1 of the treaty proclaimed “ March 20, 1865,” provided that, 


The reservations known as Gull Lake, Mille Lac, Sandy Lake, Rabbit. 


Lake, Pokagomin Lake, and Rice Lake, as described in the second clause. 
of the second article of the treaty with the Chippewas of the 22d day of Feb- 


_ ruary, 1855, are hereby ceded to the United States.” 


In consideration of said cession, the United States set anart other 
reservations for the future home of said Indians, but no part of said 
reservations embraced any of the territory afterwards known as the | 
White Earth reservation. 

The 12th article of said treaty provides, ‘“* That owing to the hereto- 
fore good conduct of the Mille Lac Indians, they shall not be compelled 
to remove so long as they shall not in any way interfere with or in any 
manner molest the persons or property of the whites.” 

There is no reference in this treaty to any lands “acquired from the 
White Oak Point and Mille Lae bands of Chippewa Indians on the 
White Earth reservation,” but on the contrary it appears that the 
country known as the White Earth reservation was not embraced in 
the territory ceded by the Chippewas by the treaty of March 20, 1865, 
and was not created as a reserva’ion until the treaty proclai'med April 
18, 1867, more than two years thereafter.” By article 2 of that treaty, 
a tract of land, embracing a square of thirty-six townships, including 
White Earth Lake and Rice Lake, and known as White Earth reserva- 
tion, was set apart as a reservation for said Indians, and is still held 


Jn reservation for that purpose. 


It is conceded by appellant that the White Earth reservation had 
its inception in the treaty of April 13, 1867, and that no treaty between 
the United States and the Mille Lac and White Oak Point bands of Chip- 
pewas was proclaimed March 20, 1865, whereby these bands of Indians 
ceded a single acre of this land as part of the White Earth reservation. 
This concession is conclusive that the act of July 4, 1884, withholding | 
from disposal the lands aequired from the White Oak Point and Mille 
Lac bands of Chippewas, by treaty of March 20, 1865, did not embrace 
any lands on the White Earth reservation, for the reason that no such 
lands were ceded by said treaty. 
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Jt is a cardinal rule of construction that statutes must be interpreted 
according to the intent and meaning aud not always according to the 
letter. : 

Under this rule, if words or phrases employed in a statute are repug- 
nant to other words and phrases that clearly express the intent and 
meaning of the statute, they should be rejected as mere surplusage. 

The act of July 4, 1884, refers to the lands acquired from the White 
Oak Point and Mille Lae bands of Chippewa Indians by the treaty of 
March 20, 1865. A reference to that treaty shows that no lands lying 
within the territory known asthe White Earth reservation was acquired 
by the United States from said bands of Indians, but that among the 
reservations thereby ceded was ‘Mille Lae,” ‘described in the second 
. clause of the second article of the treaty with the Chippewas of Feb- 
ruary 22, 1855.” 

A reference to the treaty of February 22, 1855, shows that the “ Mille 
Lae” reservation ceded to the United States i the treaty of March 
20, 1865, is described as follows: “fractional townships, viz: 42 N., R. 
25 W., 42 N., R. 26 W., 42 and 43 N., R. 27 W., and also the three 
islands in he southern part of Mille ae. ue 

This is a direct and positive description of the lands referred to by 
the act of July 4, 1884, and the words, ‘‘on the White Earth reserva- 
tion,” being clearly repugnant to the descriptive words above referred 
to, should yield to words that will best carry into effect the intention 
of the legislature. 

Considering further that the White Earth reservation was not cre- 
ated until April 18, 1867, and that it has not been ceded to the United 
States, but is still a reservation for said Indians, that the 12th article 
of the treaty of 1865—by which the Mille Lac Indians ceded the lands 
embraced in the “Mille Lac” reservation—-provided that said Indians — 
should not be compelled to remove from said ceded lands, so long as they 
did not in any manner interfere with the person or property of the 
whites, clearly indicates that it was the intention of Congress to pro- 
tect these Indians in their right of oceupaney of that territory, as Stip- 
ulated by the 12th article of the treaty aforesaid. 

Your decision is affirmed. 


ee 


SCHOOL LAND—STATE SELECTION. 
STATE OF CALIFORNIA v. SMITH. 


The State is not authorized to select double minimum land in liew of lost school 
sections. 


Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887. 


Edward M. Smith made application to purchase the NW. 4 of Sec. 20, 
T.1N., R.1 E.,S. B. M, Los Angeles land district, California, under act 
of June 3, 1878, which application was rejected by the local officers, for 


~—8b44 DECISIONS. RELATING TO THE PUBLIC LANDS. 


- the reason that said land prior to said application had been selected by 
the State of California as indemnity in lieu of lost school sections six- 
teen and thirty-six, from which decision Smith appealed. You reversed — 

said decision, upon the ground that said selection by the State of Cali- 
fornia was invalid, for the reason (1) That the lands selected are double 
minimum and Sueh lands can not be selected by the State in lieu of lost 
school sections; and (2) Because the selection is based upon alleged 
dleficiencies that do not exist. From this decision the State apnea’: 

The deficiencies alleged are as follows : 





Part of NE. 4 of Sec. 36, T.68., R. 8 W............. oe ere rt 80 
harlot Sec..36, T1584 By Won 2 hor ncitt cies aehawvadeoneGs 160 
SW. 4of Sec. 16, T.108., R.4 W.... ec ee oe 40 
Fractional T.658., Rh. 24 BE. (AILS. B. M.).. 222. we ee ee ee. 40 
MOUAl do ato eee, wee dee ee aed ed ours Budde bemees 320 


You say that the records of your office show that there is no such 
township as 15 8., R. “6 W.,” 8. B. M., and that fractional township 6 
south has been satisfied. Therefore the only deficiency shown as a basis 
for the selection of the said NW. 4 of section 20, is part of the NH. 4 of 
Sec. 36, T.68.. R.8 W.—eighty acres. and part of the SW. 4 of See. 16, 
T.10 8., R.4 W.—forty acres; making a total of one anadeed and 
twenty aces: 

The selection of one hundred and sixty acres for a deficiency of one 
hundred and twenty acres being unauthorized, the State can not sub- 
stitute other lands actually lost, or amend by adding other lands to the 
basis of indemnity, and thus preserve her selection so as to defeat the 
right of an applicant to purchase said land made prior to substitution, 
or amendment, because such substitution or amendment would be vir- 


tually a new selection, taking effect only from its date. California ». 


Haile, (1 C. L. L., 324); Selby v. California, (3 C. L. O. » 4); Nebraska v. 
Dorrington, (2 C. L. L., 647). 

The principal eround of error alleged by the State is, in holding “ that 
lands double minimum in price can not be selected in lieu of lands 
single minimum in price.” 

In connection with this alleged error, counsel anise that your office 
erred in neglecting to state in said decision that in this case the State 
_ Selected one acre of double minimum as indemnity for two acres of 
single minimum land lost. 

If the eighty acres in township 6, and the forty acresin township 10, 
are the only lands of the alleged deficiency (upon which this selection 

was based), for which the State is entitled to indemnity, as shown by 
the decision of your office, their position is not tenable. Counsel do 
not controvert the statement that there is no such township as 15 S., 
R.6 W.,S. B. M., and that the deficiency in fractional township 6 south 
has been satistied, but merely allege that your office erred in not giv- 
- ing them an opportunity to make good the consideration for the land 
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selected by surrendering their claim, on account of additional school 
lands lost to the State, or to elect what portion of the Jand selected 
they will retain in satisfaction of that part of the indemnity to which 
the State is entitled. | 

But we may assume in the decision of this case that the intention of 
the State was to select oue acre of double minimum for two acres of 
single minimum. 

The seventh section of the act of March 3, 1853 (10 Stat., 244), pro- 
vides “that where any settlement by the erection of a dwelling house, 
or the cultivation of any portion of the laud, shall be made upon the 
sixteenth and thirty-sixth sections before the same shall be surveyed, or 
where such sections may be reserved for public uses, other lands shall 
be selected by the proper authorities of the State in lieu thereof, agree- 
ably to the provisions of the act of Congress approved 20th May, 1826.” 
The act of July 23, 1866 (14 Stat., 210, 6th Sec.), construed this grant 
as giving to the State of California the rigbt to select indemnity for 
lost sixteenth and thirty-sixth sections, covered by grants made under 
Spanish and Mexican authority. Both acts refer to and adopt the 
terms and methods of selection prescribed by the act of May 20, 1826 
(4 Stat., 179). It is unnecessary to refer to these acts further than to 
show for what lost sections the State is entitled to indemnity. In de- 
termining what lands may be selected as indemnity, the act of May 20, 
1820, and of February 26,1859 (11 Stat., 385), control as to the State of 
California, as well as to all other States. 

The act of May 20, 1826, merely provided for the appropriation of 
land for the use of schools in townships and fractional townships, where 
no land had been theretofore appropriated, and providing for the ad- 
justment of quantity where the township is fractional. 

The act of February 26, 1859 (R. 8., Sec. 2275), under which indemnity 
school.selections have since been made, provided that— 

- Where settlements with a view to pre-emption have been made before 
the survey of lands in the field, which are found to have been made on 
sections sixteen and thirty-six, those sections shall be subject to the 
pre-emption claim of such settlers, and if they or either of them have 
been or shall be reserved, or pledged for the use of schools or colleges, 
in which the lands lie, other lands of like quantity are appropriated in 
lieu of such as may be patented to pre-emptors; and other lands are 
also appropriated to compensate deficiencies for school purposes, where 
sections sixteen or thirty-six are fractional in quantity, or where one 
or both are wanting by reason of the township being fractional, or from 
any natural cause whatever. Provided: That the lands by this section 
appropriated shall be selected and appropriated in accordance with the 
principles of adjustment and the provisions of the act of Congress of 
May 20, 1826. 

This plan of adjustment provided by that act is incorporated in the 
Revised Statutes as section 2276, and is as follows: 

Thé lands appropriated by the preveding section shall be selected 
within the same land district, in accordance with the following princi- 
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ples of adjustment, to wit: For each township or fractional township 
containing a greater quanty of land than three quarters of an entire 
township, one section; for a fractional township containing a greater | 
quantity of land than one half and not more than three quarters of a 
township, three quarters of a section, ete. 

At the date of the grant to the State of California all lands in that 
State were single minimum lands, and the State of California, by pro- 
viding for the sale of these lands at $1.25 per acre, construed the grant: 
to be a grant of single minimum lands, which construction has been 
acquiesced in by the Department. 

Considering that this is a grant.of single minimum lands, the ques- 
tion then arises, what lands is the State entitled to select in lieu of lost 
school sections ? 

The act authorizing the selection of lieu lands provides, that for the 
lands lost by reason of any of the conditions named in the act, other 
lands of like quantity shall be selected. Now, if the State is entitled to 
select lands of like quantity for the lands lost, it follows that she is en- 
titled to select one hundred and sixty acres for every one hundred and 
sixty acres lost, and the State cannot be restricted to a less quantity. 

This question as to the authority of the State to select a less quantity 
of land as indemnity for a greater quantity lost, is presented in the re- 
port of the surveyor-general oi California, of August 1, 1882, to the gov- 
ernor, quoted in the brief of counsel, which is not controverted by 
counsel for the State. In said report, after referring to the preparation 
of maps showing the railroad reservations, he says: 

This became necessary, not as a matter of general information, but 
because the Commissioner of the General Land Office has decided that 
when the State selects indemnity lands within such reserved limits, the 
land must be regarded as double minimum in price, and the State can 
not select within the reserved limits, unless it has lost other lands equiva- 
lent in price, without agreeing to surrender two acres for one. This was 
doue in some cases before I cane into office, but without authority, for 
the surveyor-general is not allowed to charge more than $1.25 per acre 
for State land, while to surrender two acres for one would occasion a 
loss to the school fund of $1.25 per acre in all such cases, unless appli. 
cants would voluntarily pay $2.50 per acre. 

The act of June 22, 1874 (18 Stat., 202), appropriating lands for the 
support of schools in certain fractional townships in the State of Mis- 
souri, according to the provisions of the act of May 20, 1826, by the 
second section provides : 

That the lands to which said fractional townships are entitled as 
aforesaid shall be selected by the Commissioner of the General Land 
Office out of any unappropriated publie land within the State of Mis-' 
souri, subject to sale or location at one dollar and twenty: five cents an 
acre. 

This act is a construction of the act of May 20, 1826, as to the char- 
acter of lands intended to be granted to the State as indemnity for 
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lost school sections, and as the act of March 3, 1853, and the act of July 
23, 1866, granting sections sixteen and thirty-six to the State of Calli- 
fornia, provide that indemnity for lost sections shall be madein accord- 
ance with the act of May 20, 1826, it would seem to apply as well to the 
state of California, so far as to declare that indemnity lands selected | 
under the act of May 20, 1826, should be lands subject to sale or loca- 
tion at $1.25 per acre. 

The traet selected hes within the limits of the Southern Pacific Rail- 
road Company, and is embraced in the sections referred to in the act of 
March 6, 1868 (15 Stat., 39), restoring lands to market along the line of, 
the Pacific railroads and branches, which provides that the even num- 
bere dL sections along the route of the several roads shall be rated at 
$2.50 per acre and subject only to entry under the pre-emption and 
homestead. laws. | 

Mr. Secretary Cox, by decision of July 5, 1870 (12 L. & R., 223), on 
application of the State of Nebraska, under the internal improvement 
grant of September 4, 1841 (5 Stat., 453), refused to allow the State toa 
select even numbered sections within the limits of the Burlington & 
Missouri River Railroad, upon the ground that under the act of March 
6, 1868, such sections were rated at $2.50 per acre, and by that act, 
which was in force when most of the lands were selected, said sections 
were subject to entry only under the homestead and pre-emption laws, 
and that the grant to the State of September 4, 1841, was made before 
there were any double minimum lands, and hence could not include 
such lands. | | 

While lands within the limits of a railroad grant reserved from the 
operation of the grant to the road are not strictly speaking lands held 
in reservation, or appropriated public lands, they are in a certain sense 
lands reserved to the United States for disposition under the general 
settlement laws, and this applies to all such lands whether so reserved 
by the act of March 6, 1868, or by the various grants to railroads, in 
which such reservations are are 

pees Commissioner Curtis, in his decision of August 24, 1875, (2 ©, 
L. O., 86,) allowed the State of California “to select piles the limits 
of He foads naniod 1ncthe act of March 6, 1868, as indemnity for lost — 
sections sixteen and thirty-six, other lands equivalent in price and 
quantity, and when lands are selected, the minimum price of which 
is $2.50 per acre, each acre so selected shall be taken by the State 
in satisfaction of two acres the minimum price of which is $1.25 per 
acre.” 

This conclusion seems to have been arrived at upon the theory that 
this portion of the public domain is not made exceptional in character, 
_ save in the purpose of compelling it to make double return in money, 
if sold, or stand for double quantity when demanded in satisfaction of 
srants of $1.25, public or private.” 
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This is the only decision I have been able to find in favor of the right 
of the State to select double minimum for single minimum Jands, and 
while it restricted the State to lands outside the limits of the roads 
named in the act of March 6, 1868, the reasoning would extend the right 
to all such lands. Referring to the opinion of Secretary Cox, above 
quoted, he says: 

I feel constrained to hold that the even sections within the limits of 

the railroads enumerated in said act of March 6, 1868, are subject only 
to be taken under the pre-emption and homestead laws, unless where 
otherwise specially provided. 
‘ J fail however to see wherein he shows that other provision has been 
made in favor of State selections, except by the act of June 8, 1868 (15 
Stat., 67), amended by act of March 3, 1871 (16 Stat., 581). In this he 
Says: 

The disposition of Congress to depart from the theory deduced from 
said act of March 6, 1368, in California, is indicated by the 4th section 
of the act of June 8. 1868, entitled ‘An act to further provide for giv- 
ing effect to the various erants of public lands to the State of Nevada,” 
whereby each acre so selected was to be taken iu satisfaction of two 
acres of minimum land specified in the agricultural college act of July 
2, 1862. This act of June 8, 1868, was amended by act of March 3, 
1871, whereby the State of Galifornia was allowed to locate her agri- 
cultural college graut on double minimum land, but was required to pay 
$1.25 per acre in addition, on patent. 

While itis clear that by the above act, Congress extended to the States 
of Nevada and. California the right to select under the agricultural 
grant one acre of double minimum land for two acres of single minimum, 
yet the fact that Congress found it necessary to provide in that act for 
the selection of double minimum lands, is to my mind conclusive that tn 
the absence of express provision therefor, it was not intended that such 
lands should be selected in lieu of lost school sections. 

In the matter of school sections, made by the State of Florida, See- 
retary Teller held, ‘‘ such selections can not be made of double minimum 
lands within railroad grants, where the lands lost were minimum price.” 
(10 C. L. O., 110). 

Gensler the object and character of the grant and of the various 
enactments, I am of the opinion that the term “lands of like quantity,” 
refers to the character and quantity of thelands lost, and that the State 
is not entitled to select double minimum lands in lieu of single mini- 
mum lands lost in place. 
~ Your decision is affirmed. 
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RAILROAD GRANT—ACT OF FORFEITURE. 
OREGON CENTRAL R. R. Co. 


‘The grant made by the act of May 4, 1870, for tiie construction of a railroad from Port- 
Jand to Astoria, and from a point of junction near Forest Grove to McMinnville 
in the State of Oregon, was in effect a grant for the construction of two roads. 

The words of limitation in the act of forfeiture, approved January 31, 1885, save to 
the grant the full complemeut of lands granted for every mile of road actually 
eonstructed. | 

Said act of forfeiture will be properly exeeuted by adjusting the limits of the road 
between Portland and Forest Grove separately, and then of the road between the 
latter point and McMinnville. 

Under such adjustment the lands lying within the quadrant formed by the limit lines 
northwest of Forest Grove niust be restored to the public domain. 


Secretary Lamar to Commissioner Sparks, April 5, 1887. 


An act of Congress approved May 4, 1870, provides as follows: 


That for the purpose of ‘aiding in the construction of a railroad and 
telegraph line from Portland to Astoria. and from a suitable point of 
junction near Forest Grove to the Yamhill river, near McMinnville, in. 
the State of Oregon, there is hereby granted to the Oregon Central Rail- 
road Company, bow engaged in constructing the said road, and to their 
successors and assigns ..... each alternate section of the public lands, 
not mineral, excepting coal or iron lands, designated by odd numbers 
nearest to said road, to the amount of ten such alternate sections per mile, 
on each side thereof, not otherwise disposed of or reserved or held by 
valid pre-emption or homestead right at the time of the passage of this 
act. And in case the quantity of ten full sections per mile cannot be 
found on each side of said road, within the said limits of twenty miles, 
other lands designated as aforesaic shall be selected under the direction 
of the Secretary of the Interior on either side of any part of said road 
nearest to, and not more than twenty-five miles from the track of said 
Toad to make up such deficiency. 

The second section provided : 

And whenever and as often as the said company shall file with the 
Secretary of the Interior maps of the survey and location of twenty or 
more iiles of said road, the said Secretary shall cause the said granted 
lands adjacent to and coterminous with said located sections of road to 
_be segregated from the public lands; 


Section three provides: 


_ That whenever and as often as the said company shall complete and 
equip twenty or more consecutive miles of the said railroad and tele- 
graph, the Secretary of the Interior shall cause the same to be exam- 
ined, at the expense of the company, by three commissioners appointed 
by him; and if they shall report that such completed section is a first- 
‘class railroad and telegraph, properly equipped and ready for use, he 
shall cause patents to be issued to the company for so much of the said — 
granted lands as shall be adjacent to and coterminous with the said 
completed sections. (16 Stat., 94.) 


Said railroad was constructed from Portland, west to Forest Grove, 
-and thence south to McMinnville, and maps of the constructed portion 
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were accepted by the Secretary of the Interior. Maps of definite loca- 
tion of the line from Forest Grove northwesterly to Astoria were also 
filed, and withdrawals made thereon, but the road was not constructed 
_ between these points. : 

By act of Congress approved January 31, 1885, (23 Stat., 296), it was 
provided : | 

‘That so much of the lands granted by an act of Congress entitled 
‘An act granting land to aid in the construction of a railroad and tel- 
egraph line from Portland to Astoria and McMinnville, in the State of 
Oregon,’ approved May 4, 1870, as are adjacent to and coterminous 
with the uncompleted portions of said road, and vot embraced within 
the limits of said grant for the completed portions of said road, be, and 
the same are hereby, declared to be forfeited to the United States and 
restored to the public domain, and made subject to disposal: under the 
general land laws of the United States as though said grant had never 
been made.” 

On July 8, 1885, instructions were issued to the local officers at Oregon 
City, for their guidance under said forfeiting act (4 L. D., 15), and there- 
with was enclosed a diagram showing the limits of the forfeited lands, | 
and of that part of the grant not affected by the forfeiture act. Said 
instructions in as far as they relate to the diagram are as follows: 
‘‘ Construing the whole act, it appears to me that Congress intended to 
reserve from forfeiture the lands within granted limits along the whole 
of the constructed portion of the road. For the present, therefore, the 
restoration of Jands uuder the act of January 31, 1885, will be limited 
to the lines shown on the diagram, which is prepared in accordance 
with the foregoing view.” ts 

The diagram shows that the line of the road extends from Portland 
west to Forest Grove, and at that point turns almost at a right angle, 
and runs south to McMinnville. From the town of Forest Grove, as 
located on the plat of public surveys, two lines are drawn, one due 
north, the other due west, both terminating at the twenty mile limits. 
The granted lands lying within the quadrant formed by these lines and ~ 
the twenty mile limits are designated on the diagram as “ forfeited.” 
The diagram also shows the forfeited lands on the line from Forest 
Grove to Astoria. | 

Said instructions further call the attention of the local officers “ to the 
provisions of the act protecting the rights of actual settlers, and allow- . 
ing such as are not entitled to make entry under existing laws to pur- 
chase, within one year, not to exceed one hundred and sixty acres at 
one dollar and twenty-five cents per acre.” ‘The persons who, under 
the provisions of the second section of the foregoing act have a prefer- 
ence right of entry of restored lands are thoge who, on January 31, 1885, 
were actual settlers in good faith on the lands claimed by them, and 
are qualified to make the entry applied for. The preference right may 
be exercised within six months from date of promulgation of instruc- 
tions.” . 


DECISIONS: RELATING TO THE PUBLIC LANDS. 551 


On December 19, 1885, there was filed in this Department a petition 
of R. Koehler, receiver of the Oregon and California Railway Company, 
assignee of said Oregon Central Railroad Company, praying that said 
instructions, in as far as they applied to granted lands in said quad- 
rant, be revoked. Said petition was referred to your office for exami- 
nation and report. | 

By letter of May 3, 1886, your office submitted its report, recommend- 
ing “that the restoration remain in force as per instructions of July 3, 
1885,” and transmitted a second diagram marked “B,” “showing the 
accurate limits of the grant,” to be substituted for the first diagram, 
marked A.” 

Your letter says: | 

The diagram (copy enclosed, marked A”) was prepared, generally, in 
accordance with the system of measurement recently adopted by this 
office in establishing the linits of railroad grants, but the lateral limits 
were not measured for each subdivision in detail. An aceurate meas- 
urement is given in diagram inarked ‘BY’. . « It will be ob- 
served by reference to the diagram that the direct course of the road 
between Portland and the intermediate point mentioned in the act near 
Forest Grove, is due east and west, or nearly so, that at the latter point 
the road makes an abrupt turn, and between it and the terminus near 
McMinnville the direct course is practically north and south. The lim- 
its of the grant are determined by measurement from the actual line of 
the road, but at right angles to the direct line or course between the 
termini, or from a terminus to some intermediate point named in the 
granting act, in the present case the point near Forest Grove. Pro- 
ceeding upon this system, which is believed by this office to be the only 
true means of accurately determining the limits of the grant, it was 
found that the quadrant north-west of Fo rest Grove is not opposite and 
coterminous to any portion of the road as constructed, but is entirely 
outside of the grant as it now stands, and the restoration was made 
accordingly. 
~ It thus appears that the adjustment of the limits by which the lands 
in said quadrant were eliminated from the grant was made in accord- 
ance with asystem ‘recently adopted” by youroffice. Thatsystem was 
fully set forth by your office letter of April 30, 1886, in the case of Scott 
 y. Kansas Pacific Railway Company. It was there prescribed as a basis 
for adjustment under such system that a line be drawn connecting the 
termini of the road. In the present case that requirement is departed 
from, and the line is drawn from one terminus to an intermediate point 
(near Forest Grove), and thence to the other terminus. The system of 
adjustment proposed in said Scott case was rejected by this Depart- _ 
ment on March 10, 1887, and the old system adhered to (5 L. D., 468). 
Said diagrams in as far as they are based on said proposed system are 
accordingly rejected. | 

The forfeiting act, however, presents the necessity of re- adjusting 
the mits of said grant in order to determine the lines separating the 
forfeited lands from those not atfected by the forfeiture. It will be 
noticed that while the act declares that so mnch of the grant as is “ad- 
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jacent to and coterminous with the uncompleted portions of the road” 
is forfeited, it reserves from forfeiture that portion “embraced within 
the limits of said grant for the completed portions of said road.” 

In my opinion then these lines form two distinct roads: to wit, a road 
from Portland to Astoria and a road from Forest Grove to MeMiunville. 

As will be observed said act of May 4, 1870, provides—“ That for the 
purpose of aiding in the construction of a railroad and telegraph line 
from Portland to Astoria,” (and a railroad and telegraph line) “from a 
suitable point of junction near Forest Grove to the Yamhill river, near 
MeMiunville,” ete. . 

The wordsin parenthesis, though not expressed in the act, would seem 
to be necessarily implied; thus showing that two railroads were in effect 
provided for, to wit, a road ‘*from Portland to Astoria,” and a. road 
‘from a suitable point of junction” (therewith) “ near Forest Grove to 
the Yamhill river, near McMinnville,” ete. 

This view seems irresistible in the light of the definition of the words 
“ notnt of junction” as understood in railroad language. These words 
are invariably used to indieate the point where two or more railroads 
join, and are not used to designate a point where a part of a railroad 
joius another part of the identically same road. If used in this latter 
sense, then. every railroad would have as many junctions as there are 
“points” between its termini. 

But Webster’s definition of the word “junction” would seem to be 
decisive of this question. In defining the term “ junction” in its appli- 
cation to railroads, he says it means: ‘“ Specitically the place where two 
lines of railway meet; as Manassas Junction.” 

It is true that the granting act in question uses the word ‘railroad” 
and not rail-roads; but it is a well settled proposition that in legal par- 
lance the singular embraces the plural and the plural the singular. 

The road from Portland to Astoria was not completed, only that por- 
tion between Portland and Forest Grove was built. The grant for the 
portion between Forest Grove and Astoria was forfeited. The words 
of forfeiture are, **so nanch of the lands granted ..... aS areadjacent 
to and coterminous with the uncompleted portion of said road.” Had 
these words been unqualified in the forfeiting act, it seems clear that 
the line dividing the forfeited lands from those not forfeited would have 
been drawn through Forest Grove, at right angles to the unconstructed 
line at that point, and terminating at the lateral limits of the grant. 
This would have thrown out of the grant large tracts of land that are 
opposite to the constructed portiuns of the road. Congress therefore, 
in order to save to the grant lands opposite the constructed portions, 
qualified the above quoted words of forfeiture by adding, ‘*‘ and not em- 
braced within the limits of said grant for the completed portions of said 
road.” This clause saves to the grant the full complement of lands 
granted for every mile of road actually constructed. This view of the 
act is much strengthened when it is observed that the lands in said 
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quadrant lie along the uncompleted portion on both sides thereof, and 
could have been earned, if at all, by that line. 

The provisions of the forfeiting act will therefore be fully carried out 
by adjusting the limits of the road between Portland and Forest Grove 
separately, and then of the road between the latter point and MeMinn- 
ville. 

The papers are herewith returned, and you will proceed, at your ear- 
liest convenience, to make the adjustment in accordance with this opin- 
ion. In doing so, you will follow the system now in use. 

The petitioner herein asks that all entries allowed on said lands since 
the passage of the forfeiting act be canceled. Inasmuch as it does not 
appear from the record before me that an entry has been made of any | 
specific tract, it seems sufficient for the present to direct that, if any en- 
tries have been allowed, such action be taken by you as will be in con- 
formity with the decision herein. I suggest the importance of furnish- 
ing corrected diagrams to the local office as early as possible. 


RAILROAD GRANT—-PRE-EMPTION CLAIM. 
MILLIMAN v. UNION Pag. Ry. Co. 


Prior to the act of July 14, 1870, the law fixed no limit within which a settler under 
the pre-emption act, on unottered land, should make proof and payment. 

The preference right of purchase, acquired by settlement, residence, and filing, con- 
stitutes the nature and substance of a pre-emption claim, and snbsequent absence 

from the land does not necessarily defeat such claim. 

A pre-emption claim, subsisting at the date of definite location, excepts the land 
covered thereby from the grant to the Union Pacific. 

_ To show that under a pre-emption elaiin, which had attached before definite location, 

actual habitation had ceased prior thereto, does not establish the fact that the 

preference right of purchase did not then exist aud except the land from the grant. 


Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887. 


On March 6, 1883, Ruth B. Milliman made application to enter under 
the homestead law the W. 4 of SW. 4, SE. 4 of SW. 4, Sec. 17, T.68., R. 
68 W., Denver, Colorado. The application was rejected by the local 
officers on the grounds that the tract is within the granted limits of the 
Union Pacific Railway Company, Kansas Division. 

The records of your office show that the land was included in pre- 
emption declaratory statement filed by Thomas P. Sumpter, November 2, 
alleging settlement May 1, 1866. 

The withdrawal for said grant became effective December 25, 1866, 
and the map of definite location was filed May 26, 1870. 

Milliman appealed from the action of the local office, alleging that 
the claim of Sumpter excepted the tract from the grant. By letter of 
May 8, 1883, your office ordered a hearing to determine the facts on which 
the claim of Sumpter was based. 
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On September 18, 1883, the day set for the hearing, the company was 
represented by attorney, and the applicant herein submitted the testi- 
mony of certain witnesses. An adjournment was had by consent to 
October 25 following, and on that day the company failed to appear, 
and the case was closed. The testimony showed that Sumpter was a 
citizen of the United States, that he settled on the tract inthe springof 
1866, and maintained a continuous residence thereon until the spring of 
1368, when he left; that his improvements consisted of a house, one and 
a half stories high, twelve acres of breaking, and thirty or forty acres 
fenced; that he had some cattle on the place, and raised vegetables, 
and sowed some acres in grain. On these facts, your office, by letter of 
January 23, 1884, held that the claim of Sumpter excepted the land 
from the withdrawal, and that he might have perfected his claim by a 
continued compliance with the requirements of the law, but as he 
abandoned the tract prior to the date when the company’s rights at- 
tached by definite location, and as at that date his filing had lapsed 
and no other person was occupying or claiming the tract, that the right 
of the company thereto became absolute. 

Iam anable to agree wholly with that conclusion. 

The grant was of land ‘not sold, reserved, or otherwise disposed of 
by the United States, and to which a pre-emption or homestead claim 
may not have attached at the time the line of said road is definitely 
located.” 

There can be no doubt that the claim of Sumpter “attached” to the 
tract. He was a qualified pre-emptor, he settled, filed, cultivated the 
Jand as required by law, and resided on it for two years. The only 
further question to be determined is, did the claim continue in existence 
until the date of definite location? If so, the company has no title to . 
the tract. To determine this question the hearing was had. 

' The testimony shows that claimant did not continue to inhabit the 
tract after the spring of 1868. Does this constitute proof of abandon- 
ment of the claim? It is true that in contests between two settlers, the 
term ‘‘ abandonment” is used to denote an absence from the claim for 
more than six months. But a different question is presented. here. 
The grant provides that no tract shall pass to the road if a pre-emption 
claim has attached thereto “ at the time the line of said road is defi- 
nitely located.” Your office says the filing of the pre-eemptor had 
— “dJapsed.” This is a mistake. The land in question is “ unoffered.” 
Prior to the passage of the act of July 14, 1870, the law defined no limit 
within which a settler under the pre-emption act, on unoffered land, 
should make proof and payment for the same. Said act of July 14 pro- 
vided that, “all claimants of pre-emption rights shall hereafter, when 
no shorter period of time is now prescribed by law, make the proper 
proof and payment for the lands claimed within eighteen months after 
the date prescribed for filing their declaratory notices shall have expired: 
Provided, That where said date shall have elapsed before the passage 
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of this act said pre-emptors shall have one year after the passage hereof 
in which to make such proof and payment.” (16 Stat., 279.) By this 
act the life of said filing was extended beyond the date of definite loca- 
tion, to wit, to July 14,1871. That is, the right of the pre-emptor to 
make proof and payment at any time prior to said date was paramount 
to that of any subsequent claimant. This is the nature and substance 
of a pre-emption claim. Itis aright of purchase, enjoyed by the pre- 
emptor, in preference to all others. The testimony fails to show that 
the settler in this case had surrendered that right of purchase, or lost 
it; in other words, it fails to show that the ‘pre-emption claim” was 
abandoned. To show that actual habitation ceased at a period prior to 
definite location is not enough. Absence does not necessarily terminate 
the pre-emption claim. Not even if continued to the date of definite 
location. It was necessary to proceed farther, and to show that the 
preference right of purchase—the pre-emption claim—initiated and ac- 
quired by settlement, residence, and filing had expired at definite loca- 
tion. In this the proof failed. , 

_ [am therefore unable to find that the pre-emption claim had termi- 
nated at date of definite location, and as it had attached, I must hold 
that it excepted the tract from the operation of the grant. 

It thus appearing that at the date of definite location a right of pre- 
emption had fastened to the land, the company has nothing to do with 
future conditions. 

Said decision is accordingly reversed. 


ABANDONED MILITARY RESERV ATION—FORT RANDALL. 
REYNOLDS v. COLE. 


An entry under the act of July 4, 1884, is not authorized without settlement prior to 
J anuary 1, 1884, and continuous occupation thereafter. 7 


Acting Secretary Muldrow to Commissioner Sparks, April 4,.1887. 


On August 18, 1885, John W. Reynolds made application to enter 
under the homestead law Lots 2 and 3 of Sec. 6, T. 96, R. 67, and NE. 4 
of SE. 4and SK. 4 of NE. 4, See. 1, T. 96, R. 68, Yankton, Dakota. The 
application was rejected by the local officers because of conflict with the 
homestead entry of one Chester F. Cole, made one day prior thereto, 
covering said Lots 2 and 3, and the NE. tof SW.4, and SE.4o0f NW. 4 
of said section 6. 

An act of Congress, approved July 5, 1884, provides: 

That whenever in the opinion of the President of the United States 
the Jands or any portion of them, included within the limits of any — 


military reservation, heretofore or hereafter declared, have become or 
shall become useless for military purposes, he shall cause the same or 
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so much thereof as he may designate, to be placed under the control of 
the Secretary of-the Interior for disposition as hereinafter provided. 
(23 Stat., 103). 


- Said act farther provides for the survey, appraisement and sale of 
such lands. 

Provided, That any settler who was in eerael occupation of any por- 
tion of any such reservation prior to the location of such reservation, or 
settled thereon prior to January 1, 1884, in good faith, for the purpose 
of securing a home and of entering the same under the general laws, and 
has continued in such occupation to the present time, and is by law en- 
titled to make a homestead entry, shall be entitled to enter the land so 
occupied, not exceeding one hundred and sixty acres in a body, accord- 
ing to the governinent surveys and subdivisions. 

By Executive order of July 22, 1884, that portion of the Fort Randall 
military reservation lying “north of the Missouri river not already con- 
firmed to settlers under the act of Congress approved May 18, 1874,” 
was placed under the control of this Department, under the provisions — 
of said act of July 5. 

The tracts in question lie within that part of said abandoned military. 
reservation. Cole alleged settlement on October 1, 1882, and continu- 
ous residence from that date. Reynolds alleged settlement on July 30, 
1882, and cultivation of sixteen acres each year since settlement. The 
conflict between said entries is as to said Lots 2 and 3. On appeal 
from the local office, Reynolds asked that a hearing be ordered to ) de- 
termine the truth of bis said allegations. 

Your office, by letter of December 26, 1885, affirmed the action of the 
local office in rejecting the application, and refused to order a hearing, 
as Reyuolds did not claim actual residence on the tract, or *‘ state where 
his improvements lie.” 

It is clear Reynolds’ application can not be allowed as made, for the 
reason that it conflicts in part with the prior entry of Cole. 

On appeal to the Department, he does not claim that any of his im- 
provements are on the land covered by the entry of Cole, nor even that 
they are in the quarter section containing that entry. I must therefore 
hold that he has not furnished proper grounds for a hearing to deter- 
mine his rights as against those of Cole. His improvements may be al- 
together in section 1. It was held in the case of L. R. Hall (5 L. D., 
141) that the notice given by settlement and improvement extends only | 
to the quarter section as defined by the public surveys within which 
they are located. 

Nor does claimant on appeal allege that he has continued in actual 
occupation of the tract since settlement or since January 1, 1834, or 
that he is now living thereon. Said act of July 5, under which he 
claims, provides that any settler who was in actual occupation of any 
portion of any such abandoned military reservation prior to the loca- 
tion thereof, or settled thereon prior to January 1, 1884, in good faith 
and for the purpose of securing a home and of entering the same under 


| sal 


DECISIONS RELATING TO THE PUBLIC LANDS. 557 


the general laws, and has continued in such occupation, and is entitled 
to make a homestead entry shall be entitled to enter the land so oceu- 
pied, not exceeding one hundred and sixty acres in a body, according 
to the government surveys and subdivisions. Entries made in accord- 
ance with these provisions upon which final proof in conformity with 
law and the departmental regulations, has been made, are entitled to 
proceed to patent. In the present case the survey was completed in 
1875. Iam of opinion that in order to entitle a claimant to entry under 
said act he must allege settlement prior to January 1, 1884, and con- 
tinuous actual occupation since such settlement. Said decision is ac- 
cordingly affirmed. 


Sc rae 


SURVEY—TURTLE MOUNTAIN REGION. 
HEMAN C. GREEN. 


The extension of the public surveys over this region should not be delayed by the 
indefinite Indian claim thereto, | 

The neeessity for the survey is recognized and the former departmental action 
therein approved. 


Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887. 


I have considered the matter of the survey of public lands in the 
Turtle Mountain region, in Dakota. 

On October 4th 1882, my predecessor, Secretary Teller, wrote to the 
Commissioner of the General Land Office, directing him to takesuch steps 
as might be necessary to open up to settlement the lands in Dakota 
_ Territory lying north and west of Devil’s Lake, which had been withheld 
from occupancy under the land laws by an order of Secretary Schurz 
dated September 6th 1880 in view of the alleged rights of certain Indians 
known as the Turtle Mountain band of Chippewas. 

By letter of October 10, 1882 the Commissioner of the General Land 
Office notified the suveyor general for Dakota of this action. On Jan- 
uary 6th 1886 the surveyor general for said Territory entered into a con- 
tract with one Heman C. Green for the survey of these Jands. 

January 28th 1886 you directed that all contracts for surveys of these 
lands, including the one with Green, “though executed in full compli- 
ance with existing regulations,” be suspended indefinitely, reciting as 
reasons for the suspension the ‘‘ present status of the Indiay claim to 
said lands, added to the presumption that the whole question will be. 
snbmitted to Congress for requisite legislation as to the regular extin- 
guishment of the Indian title, and their proper compensation therefor. 

February 27, 1886, Hon. O. 8. Gifford addressed a communication to 
the Secretary of the Interior, enclosing a copy of Mr. Green’s appeal 
from the action of your office in suspending bis contract for surveying 
the lands referred to. March 1, 1886, this paper was referred to you 
for report, and on April 22, 1886, your report thereon was submitted, 
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with several enclosures, but giving no reason for suspending the sur- — 
veys. | . 
In a further communication, dated April 26,zdem, you stated that “in 
view of the fact that a dispute did exist in respect to these lands, and 
as there were other localities in Dakota in which the demand for sur- 
veys was equally urgent, and where there was no clash of interests, it 
was my opinion that the small appropriation available for surveys in 
that Territory could be more advantageously expended in such localities 
than in the Turtle Mountain region. In the exercise therefore of my 
discretion in respect to the most available field of surveying operations 
I concluded not to approve the Green contract but to expend the ap- 
propriation elsewhere . . . . . This question is not that of the 
Indian title, but is solely and alone that of the expediency of making a 
survey in a particular locality, when in my judgment some other locality 
is preferable under all the surrounding circumstances.” 

By letter of December 17, 1886, you informed the Department ‘“ that 
several townships within tie said country (Turtle Mountain), surveyed 
under contracts approved prior to the action of this office in suspending 
surveys in said country, have been examined in the field and found to 
be correctly surveyed, and the question arises whether the plats of said 
townships should be filed in the United States local land office for dis- 
posal of the lands, in view of said claim of the Indians,” as set forth in 
certain papers accompanying your said report of April 22nd, preceding, 
and submitted the question for departmental direction. 

By letter of December 18, 1886, you were informed that the matter 
presented in the papers accompanying your said letter of April 22, 1886, 
would be considered at once, and in the meantime the plats referred to 
would not be filed in the local land office. 

January 11, 1887, your letters of April 22, April 26,and December 17, 
1886, with all the accompanying papers, were referred to the Commis- 
sioner of Indian Affairs “for an expression of his views as to the title 
of the Indians in question to the lands involved.” A copy of his re- 
port, in response to this reference is herewith transmitted, dated Feb- 
ruary 17,1387. 

In this report he expresses an opinion that the Territory in question 
is unceded Indian country, and that the Turtle Mountain Band of Chip- 
pewas have some claim thereto, but thinks their claim should not be a 
bar to its further settlement and development, and suggests, in view of 
all the facts and circumstances of the case, whether it would not be 
best to remove all restrictions as to its settlement by resuming survey, 
and permitting entry of the lauds, leaving the claim of the Indians to 
be settled by Congress. 

In the letter of Secretary Teller of October 4, 1882, before referred to, . 
he says: | 

I am of the opinion that the claim is not well founded, yet if it should 
appear on a careful examination of the facts, that such a claim does ex- 
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ist, it will be the duty of the government to make proper compensation 
to the Indians. I do not think nearly 10,000,000 acres of valuable land 
ou which a great number of settlers are now located . . i % 
should be withheld from the operation of the homestead and pre- emp- 
tion laws, because a question has been raised whether the small band 
of Indians (not exceeding three hundred) have a claim on this land or 
not. itis not contended by any one that the government has recog- 
nized this claim of the Indians by treaty with them, and the Indians 
make no use of the land except to roam over it, not cultiva ating, I think, 
any of it. 

Whether these Indians have or have not any just claim to these lands 
is not now presented in form to be passed upon, and will not be consid- 
ered here. J am persuaded, however, that under the facts set forth this 
alleged claim should not be allowed to stand in the way of opening these 
lands to settlement under the public land laws. 

As this question seems to have been passed upon by my predecessor 
with a very full knowledge of the facts before him; as I discover noth- 
jng in the papers presented now which indicates that the action taken 
by him should be modified in any way; and as there seems to be good 
reasons why the lands should be surveyed,—that present and future 
settlers may acquire title thereto—you are hereby instructed that the 
contract with Green for this survey, if regular and in due form, will be 
approved, and that the surveys thereunder will proceed according to 
law; and to this end the order of your office of January 28, 1886, sus- 
pending said contract and the surveys under it is hereby revoked, and 
_the surveys will be made as if the contract had never been suspended. 

The plats of survey referred to in your office letter of December 17, 
1886, covering six townships as therein described, will be filed in the 
local land office, for the proper disposal of the lands under existing 
laws. . 


i 


PRIVATE CLAIM—SURVEY—EVIDENCE. 
RancHo BuENA VISTA. 


In the location of a grant the survey must follow the decree of confirmation and act 
of juridical possession, and parole testimony is not admissible therefor, except 
where there may be an ambiguity, or it is necessary to identify in the field the 
boundaries described in those instruments. | 

In following calls, those mandatory, specific and most important must be gratified, 
even to the neglect or exclusion of the less peremptory and important. 


Acting Secretary Muldrow to Commissioner Sparks, April 5, 1887. 


I have considered the appeal by the claimants of the Rancho Buena 
Vista from your office decision of April 10, 1885, rejecting the survey 
of said rancho, and directing the surveyor-general of California to 
cause a new survey of the same to be made. A full history of this 
grant is to be found in the previous decisions {of your office in relation — 
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thereto, reported in 1 L. D., 260; 2 L. D., 366 and 370, and as the facts 
conuected therewith are voluminous, only those essential to a proper 
understanding of the conclusion herein arrived at will be stated, and 
those as briefly as may be. | | 

The land in question lies in San Diego County, California and was 
granted, on July 8, 1845, by the Mexican authorities to the Indian Fe- 
lipe, and confirmed on May 16, 1854, by the board of land commission- 
ers to Jesus Machedo, assignee, which confirmation was approved by the 
United States district court, February 1, 1856, but no formal decree of 
affirmation was filed until April 15,1879. This decree confirmed to 
the claimant the tract in question “to the extent of one-half of a square 
league of land, a little more or less, being the same land which is situ- 
ated in the county of San Diego, known by the name of Buena Vista, 
and bounded and described as follows: 

Commenciug at the northwest corner of the garden of the Indian 
Felipe, and running east two thousand five hundred varas to the bound- 
ary line of Lorenzo Soto; thence running south two thousand five 
hundred varas to a small peak, where stand two rocks joined together; 
thence running west two thousand five hundred varas to a small red 
hill; thence runuing north two thousand five hundred varas to the 
place of beginning, on a hill where there is a rock; containing in all 
half of a square league, Reference for further description to be had to 
the original grant, and to the translation of the original record of jurid- 
ical possession. | | 

Reference being thus made to the original grant and the “ transla- 
tion” of the record of juridical possession, they become to ail intents 
and purposes a part of the final decree. | 

There is nothing in the original grant to be noted, save that the peti- 
tion of Felipe was for “‘a small piece ofland .... halfaleaguein length 
and one half in breadth.” ‘The application was approved by the Com- 
mittee on Public Lands to the “extent of half a square league,” and 
the grant made by Pio Pico to Felipe for “the lot of land known as 
Buena Vista,” “one half league square in extent, and is the same he 


actually occupies.” 
Jose R. Arguello, the alealde, thus describes the delivery of juridical 


possession : 


As we stood at one of the boundaries of the garden of the Indian 
Felipe, the line was drawn east and there were measured and counted 
two thousand five hundred varas, which terminated at the boundary of 
Don Lorenzo Soto, where the party interested was ordered to place his 
land mark. From this place the line was drawn in a south course, 
there were measured and counted two thousand five hundred varas, 
which ended at a small peak where stand two rocks joined together. 
Here the party interested was ordered to place his land mark. From 
this point the line was drawn, course west, and there were measured 
and counted two thousand five hundred varas, which ended at a small 
red hill, where the party interested was ordered to place his land mark. 
From this point the line was drawn, course north; there were measured 
and counted two thousand five hundred varas which ended upon «a. hill, 
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where stands a large rock, and the party in interest was ordered to place 
his land mark. Here the party in interest was informed that he was now 
in secure and peaceable possession to the end; that he might enjoy if 
freely and unreservedly, the proceeding being considered as ended. | 

Several surveys of the rancho were made from time to time, but none 
of them being satisfactory to your office they were rejected, for reasons 
stated. No appeal having been taken from these rejections, it is not 
necessary to go into any discussion in regard to this former action. On 
May 27, 1884, the surveyor general of California was instructed to cause 
anew survey of the rancho to be made, conforming, as nearly as prac- 
ticable, to the boundaries set forth in the decree, being the same de- 
scribed in the act of juridical possession. In-your said letter you stated © 
that the northwest corner should be adopted as located in the Stroebel 
survey, ‘‘on a hill where there is a big rock”; and the southeast corner 
as described in the Hays survey and also located in that of Minto, 
“on the top of a red hill.” ~ 

On June 13, 1884, the surveyor general enclosed map and fieid notes 
of Minto’s survey, and also a diagram marked R, showing the lines of 
the previous surveys, and also that which would be made if the direc- 
tions of the Commissioner were followed. 

On July 1, 1884, your office replied, stating that it appeared, from 
Minto’s field notes and diagram R, that the location of the northwest 
corner by Stroebel was erroneous, and the previous instructions in re- 
lation to its adoption were modified ; and it was said that certain des- 
ignated points on said diagram were probably the proper locations for 
‘the northwest, southwest, and northeast corners. But the surveyor 
general was instructed in executing the survey to be always “ governed 
by the boundaries designated in the decree of confirmation, adopting 
the suggestions herein, as far as they are found to correctly indicate the 
corner boundaries on the ground.” | 

In pursuance of these instructions, survey of the premises was made 
in September, 1884, by Deputy-Surveyor Wheeler, approved and 
forwarded October 25, 1884, by the surveyor-general, together with 
field and descriptive notes, the protests of certain settlers against the 
approval of said survey, and other papers relating thereto. 

On April 10, 1885, your office rejected said survey, and a new one was 
ordered; and it is on the appealof the grant claimants from this action 
that the case is now before me. 

Wheeler, the deputy who made this survey, states that he is familiar 
with the country and people in the neighborhood of the grant, and is 
also familiar with the Spanish language; that prior to making said sur- 
vey he found an old native Californian, Sylvestre Marron by name, who 
was the only living witness of the act of juridical possession, having 
acted as chainman on that occasion; that with this person a careful and 
thorough examination of the country was made, and he showed to the 
deputy all tle old corners and lines exactly as shown in the field notes 
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and plat of the latter. The affidavit of Marron in Spanish, and a trans- 
lation thereof, is also transmitted; and his character as a man of intel- 
ligence and veracity is vouched for by the deputy. 

* ¥* * _ * * % 

Wheeler acted upon the statements of Marron and located his survey 
in accordance therewith, so far as they went, and says in his report that 
he found the corners without difficulty, and the whole survey in his opin- 
ion corresponds with the juridical possession as actually delivered. The 
area embraced in his survey is 4,269.60 acres, or nearly an entire square 
league. 

If the location of the grant was to be determined alone by parole 
testimony, that of Marron would be of great value, if not contradicted 
or impeached. But in this survey we are not authorized to go outside 
of the decree of confirmation and act of juridical possession, except 
where there may be an ambiguity, or it is necessary to identify in the 
field the boundaries (lescribed in those instruments. 

Neither the original petition of Felipe, nor the grant to him describes 
the land by boundaries. It is spoken of as “ half a league,” “‘occupied 
with his stock since 1836,” “ covered by his muralles (enclosures) .... . 
garden and house,” but no further description is given until the com- 
pletion of. the act of juridical possession, wherein the boundaries are for 
the first time stated. The board of land commissioners and the United 
States district court confirmed the grant by described boundaries. So 
that upon confirmation, if not so before, the grant became one of the 
land contained within certain specified boundaries, containing by esti-— 
mation “half a square league”; and it must be surveyed by boundaries 
and not quantity alone. - 

The act of juridical possession seemingly describes these boundaries 
with much precision and definiteness; but, like nearly all kindred pro- 
ceedings of the Mexican authorities, on a careful examination, it is dis- 
covered that there is an absolute want of precision where it is most 
needed. In fact, the boundaries as located in the act of juridical pos- 
session have no definite beginning nor ending. It says, “as we stood 
at one of the boundaries of the garden of the Indian Felipe, the line was 
‘drawn east,” etc. From this statement it is impossible to learn which 
one of the boundaries of the garden was the place of beginning, from 
which the line was run east to the land of Lorenzo Soto. So that, if this 
was all the record information, it would present such a case of ambi- 
guity as to make it necessary to go into parole proof to find the initial 
point; and the testimony of Marron ought to throw light on the sub- 
ject. But where the act of juridical possession is ambiguous, in this 
respect, the deeree of confirmation is clear and unambiguous; for it con- 
firms the grant as follows: * Commencing at the northwest corner of the 
earden of the Indian Felipe and running east,” etc. Thus, then, we 
have the place of beginning established by the decree as at the north- 
west corner of the garden and any survey which does not adopt that 
point as the place of beginning must be rejected. There does not seem 
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to be any difficulty in finding the garden, as 1t is located at about the 
same place in all of the plats of surveys heretofore made. But should 
there be difficulty in so exactly locating its lines as to determine with 
reasonable accuracy the northwest corner thereof, parole testimony on 
this point could be taken. 

The act of juridical possession is also defective in not showing that 
the line of measurement or survey was closed and ended at the place of 
beginning. In describing the fourth or Jast line, it says, ‘the line was 
drawn, course north, there were measured and counted two thousand 
five hundred varas, which ended upon a hill where stands a large rock.” 
Thus, the place of beginning is described as ‘at one of the boundaries 
of the garden,” and the place of ending as “upon a hill where stands a 
large rock.” <As the place of ending in such a survey should be at the 
place of beginning, the presuinption would be that the “ hill where 
stands a large rock” was the point ‘at one of the boundaries of the gar- 
den” at which the survey begun; but the language is not clear or free 
from ambiguity upoy this point. In fact, Marron says, in-his affidavit, 

that the juridical survey was commenced at a rock, which he showed 
_ Wheeler, at the head of the garden, aud that the line was then run west 
" instead of east **toalarge rock on a hill,” and that in reality no hne was 
_ ever run to the east from the head of the garden, nor was any eastern 
line, north and south, ever run or the survey closed. 

But we are not left in doubt on the point of the continuity of the lines, 
for the decree of confirmation again comes to our relief and describes 
the fourth and last line as “running north two thousand five hundred 
varas to the place of beginning, on a hill where there is a rock.” About 
this language there can be no mistake. 

Thus all ambiguity as to the place of the beginning and ending of the 
lines or boundaries is removed, and parole testimony is not admissible 
in this respect. The place of beginning is established by the decree 
with almost mathematical certainty at the northwest corner of the gar- 
den, and there the survey must begin and end. As a matter of course 
unless the place of beginning is established no survey can be made; 
and about the place in this case I do not think there can be any diffi- 
eulty. In all of the surveys it is stated that the lines of the old garden 
are plainly discernible, and its location cannot therefore be difficult of 
ascertaininent. In fact, there seems to be no dispute about it. 

In following calls, those mandatory, specific and most important must 
be gratified, even to the neglect or exclusion of the less peremptory, 
specific or important. In this case the important and mandatory call 
in the fourth aad last course is ‘‘to the place of beginning”; which is 
judicially determined to be at the northwest corner of the garden, and 
to that place of beginning the last line must go, even to the neglect, if 
necessary, of the subordivate, less important and specific call “for a hill 
where there is a rock.” But even this may not be necessary, for Marron 
says the juridical survey was “commenced at a rock at the head of the 
garden.” 
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In the survey under consideration the place of beginning was not at 
the northwest corner of the garden, but along distance west thereof, as 
located on Wheeler’s plat. In doing this Wheeler follows the state- 
ments of Marron and adcpts as the place of beginning what the latter 
pointed out as the northwest corner of the juridical survey and which 
Wheeler also adopts as his northwest corner. In this there was mani- 
fest error. For, as I have shown, there is no ambiguity in the language 
of the decree of confirmation, as to the place of beginning, to justify the 
admission of testimony to explain it; and besides the testimony of 
Marron does not explain, but flatly contradicts, the official “ transla- 
tion” of the act of juridical possession, and also the decree of confirma- 
tion, by seeking to establish another place of beginning and ending, one 
mile at least westward from the place plainly described in the decree. 

This fatal defect in Wheeler’s survey is sufficient to require its rejec- 
tion, and therefore I affirm your judgment in rejecting the same and in 
ordering a new survey of the grant. 

As at present advised, the location by Wheeler of the northeast, 
southeast and southwest corners would appear to be approximately 
correct, inasmuch as they are reported as established at points appear- | 
ing to answer in description those recited in the decree; but I prefer 
not to decide definitely as to these locations at this time. Since the case 
has been pending here on appeal, several protests and affidavits have 
been filed by parties claiming to have adverse interests, and who assert 
that the survey of Wheeler is grossly incorrect, was made entirely in 
accord with the wishes of the grant claimants, and that the affidavit of 
Marrou was manufactured to fit the case. In fact, itis asserted that 
since the making of said affidavit, Marron has admitted to more than 
one witness that he was not present at the juridical survey, but at that 
made by Hays in 1858. And these protestants assert that the grant 
has been unduly amplified in all directions by the different surveys, and 
especially the last, and that the true boundaries of the grant have never 
been correetly located. 

Inasmuch as, in view of the above assertions, there may be some 
doubt as to the proper location of the other corners heretofore men- 
tioned, the description of which in the decree might be applicable to 
other points in that neighborhood, and therefore not within the rule 
asserted as to the unmistakable description of the place of begiuning 
herein adopted, I have concluded it is best that all parties, claiming an 
interest in the proper location of said grant, should be notified of the 
time and place of the new survey, and that testimony offered, tending 
to elucidate the matter should be tuken, and the information thus ob- 
tained acted upon in making said survey. | 

| * + % "a ® ¥ * 

With the modifications and additions stated, I approve of the other 
instructions given by your letter of April 10, 1885, to the surveyor gen. 
eral, 
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RAILROAD GQRANT—ACT OF MARCH 3, 1865. 
GREENHALGH v. ST. PAUL M. & M. Ry. Co. 


By definite location, and indemnity withdrawal under the additional grant of 1865, 
the Jands covered thereby were excluded from entry and settlement, 


Acting Secretary Muldrow to Commissioner Sparks, April 5, 1837. 


I have considered the case of James Greenhalgh v. the St. Paul, Min- 
neapolis and Manitoba Railway Company, on appeal by the former from 
your office decision of October 11, 1883, rejecting his application to 
make homestead entry for Lots 12, 15 and 16, in the SW. 4 of See. 31, 
T. 150, R. 46, Crookston, Minnesota. 

Said application was made on January 2, 1883, and was rejected by 
the local officers. 

By act of Congress approved March 3, 1857, (11 Stat., 195,) a grant 
of land was made to Minnesota, then a Territory, to aid in the con- 
struction of certain railroads, of every alternate section designated by 
odd numbers for six sectious in width on each side of such roads, with 
a right to select indemnity from odd sections in no case further than 
fifteen miles from the lines of said roads. By the act of Congress of 
March 3, 1865 (13 Stat., 526), the quantity of land granted by the act 
of 1857 was increased to ten sections per mile, with an enlargement of 
the limits within which indemnity lands might be selected from fifteen 
to twenty miles. One of the roads thus provided for was the Saint 
Paul and Pacific. By act approved March 3, 1871 (16 Stat., 588), said 
road was allowed to alter its branch line as located under the original 
act, and to locate and construct it ‘‘ from St. Cloud to a point of inter- 
section with the line of the original grant at or near Otter Tail or Rush 
Lake, so as to form a more direct route to St. Vincent, with the same 
proportional grant of lands to be taken in the same manner along said 
altered line, as is provided for the present line by existing laws.” The 
line thus provided for was known as the St. Vincent Extension, now 
the St. Paul, Minneapolis and Manitoba Railway. 

In the case of Barney v. Winona and St. Peter Railroad Company, 
the supreme court, in reference to said grants, held that the grant of 
1857 “‘was one by description, that is of land in place and not one of 
quantity. It was of particular parcels of land designated by odd num- 
bers for six sections on each side of the road; that is, of particular par- 
cels of land lying within certain defined lateral limits fo the road and 
described by numbers on the public surveys. The grant of the four ad- 
ditional sections by the act of 1865 was also a grant of land in place. 
The intention of Congress was to enlarge the first grant from six to ten 
sections per mile, the additional four to be taken in like manner as the 
original six, and subject to the same limitations, and to others that had 
been or might be prescribed, with a right to select indemnity lands 
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within twenty miles instead of fifteen. The act did not purport to 
change the character of the first grant, but to increase its quantity.” 
(117 U.S., 228.) 

The limits of the granted lands, and of the indemnity lands are there- 
fore ten aud twenty miles, respectively, from the road. | 

An inspection of the plats of your office shows that lot 15 of the land 
in question falls within the ten-mile or granted limits for said St. Vin- 
cent Extension—St. Paul and Pacific Railroad Company— the right of 
which attached on December 19, 1871, npon acceptance of its map of 
definite location. Said Lots 12 and 16 fall within the indemnity limits 
of said line, notice of the withdrawal for which was received at the 
local office February 15,1872. The record fails to show that at the 
date of the withdrawals or prior thereto there was any claim to the 
land but that of the company. 

The application of Greenhalgh, made long after the rights of the com- 
pany had attached to the granted lands, and after notice of withdrawal 
in the indemnity limits, must therefore be rejected. 

Said decision is accordingly affirmed. 


RAILROAD GRANT—RES JUDICATA. 
ELWELL v. NORTHERN Pac. R. R. Co. 


A final decision against aright asserted under the pre-emption law is no bar to a 
claim by the same person for the same land under a different law. . 
Land held and ocenpied under a settlement claim is not subject to indemnity selection. 


Acting Secretary Muldrow to Commissioner Sparks, April 8, 1887. 


I have considered the case of Robert Elwell v. the Northern Pacific 
Railroad Company, involving the W. 4 of SW.4of Sec. 9, T. 10 N,, 
R. 39 E., Walla Walla, Washington Territory, cn appeal by the com- 
pany from the adverse decision of your office, dated February 20, 
1884, 

It appears that the land is surveyed, unoffered land, within the in- 
demnity limits of the withdrawal for the benefit of the Northern Pacific 
Railroad Company. 

Elwell filed declaratory statement January 19, 1871, for the S. 3 of 
SH. 4 of Sand W. 4 of SW. 4 of Sec. 9, T. 10, R. 39, alleging settlement | 
July 1, 1870. In 1872 he sought to prove up on his pre-emption claim, 
but his application was refused, because the land in section nine was 
within the limits of the grant to said railroad company, and on appeal 
a hearing was ordered by the Commissioner. At this hearing the rail- 
road company did not appear, and the local officers recommended that 
the application be granted, This action was not approved by your 
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predecessor, Commissioner Drummond, who, on July 21, 1873, ordered 
that the declaratory statement be canceled as to the W. 4 of SW. 4 of 


section 9—bolding that Elwell, having failed to file his claim within the | — 


time required by law, three months after settlement, the adverse inter- 
est of the railroad company attached under the withdrawat of Decem- 
ber 8, 1870. There being no appeal from this decision, the case was 
closed and the declaratory statement canceled September 4, 1884, as to 
the odd numbered section. 

On July 17, 1875, Elwell transmuted his filing on the 8S. 4 of SH- 4 of 
section 8 into homestead entry No. 334, made final proof and entry 
thereon Noveinber 2, 1881, for which patent was duly issued to and ac- 
cepted by him April 10, 1882. : 

The withdrawal of December 8, 1870, for the benefit of the Northern 
Pacific Railroad, which was held tu have preeluded Elwell from hold- 
ing the land under his filing of January 19, 1871, was made on map of 
general route ani withdrew the land for forty miles on each side of the 
road, or only within the granted limits. Ou February 21, 1872, the 
company filed another map, containing “a prelimiuary liue” of said road, 
or general route, which entered Washington Territory on the east at a 
point over one hundred miles further north than the former, but con- 
verging so that at the Columbia river the lines of both routes became 
substantially the same. At the request of the company, withdrawal 
was made under this second map on Mareh 30, 1872; and the land in 
controversy wits within the lines of both withdrawals. Afterwards, on 
October 4, 1880, the line of said road was definitely located, when an- 
other withdrawal, in conformity with the map of definite location, was 
~ made, when the land in controversy was found to be outside of the 
granted but within the indemnity limits, for which withdrawal was made 
November 30, 1880. | | 

On Jauuary 5, 1884, the company included the said tract in its list of 
indemnity selections. Against this selection, on January 31, 1884, El- 
well filed protest in your office, alleging that he has continued in pos- 
session of said SW. 4 of section 9 ever since he first made settlement 
thereon in July, 1870; that up to January 1, 1876, together with his 
family, his actual residence was upon thesame; that it has always been 
under one inclosure with the 8. 4 of SE. 4 of section 8, and with the lat- 
ter worked as one farm; that he has buildings and improvements of 
large value on said W.4 of SW. 4 of section 9, and seventy acres 
thereof under cultivation. He insists that error was committed in re- 
fusing to permit him to make final proof and entry of the traets in both 
sections, and he prays that he may now be allowed to surrender his 
patent for theS. 4 of SH. 4 of section 8, amend his homestead entry by 
including therein the W. 4 of SW. 4 of section 9, and that a new patent 
may be issued to him covering both of said tracts. Your predecessor 
approved of this application of Elwell and directed that the same be 
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granted. From this action the railroad company has appealed ; and on 
its appeal the case is now before me. | 

Ido not regard the present case as coming within the rule of res 
adjudicata, for the application of Elwell, now under consideration, is 
that he be allowed to enter and patent che land under the homestead 
laws, thus seeking to obtain it under a new and different right from that 
under which his former application was made, and he is entitled to have 
his present application considered as fully and fairly as though none 
other had ever been made by him for that tract, and acted upon by the 
land officers. See St. Paul, M. & M. Ry. Co. z. ‘Paulsen (4 L, D., 232) ; 
Hastings & Dakota Ry. Co. v. Whitnall (ib., 249); Olson ». Larson (ib., 
403); Holmes v. N. P. BR. BR. Co. (5 L. D., 333), | | 

The settlement of Elwell, July 1, 1870, excepted the land from the 
first withdrawal of December 8, 1870, and also from the second one of 
March 30, 1872, when his filing was actually of record, and the land was 
not within the granted hmits of the third withdrawal, made on the 
definite location of the road. So that though the land within the limits 
of the withdrawal of December 8, 1870, has not been restored to the 
public domain, and the tract in question is within those limits, the com- 
pany acquired no rizht to it by virtue of either that withdrawal or the 
one of March 30, 1872, because 1t was not then free from the pre-emp- 
tion claim of Elwell. And, because of the continuing occupation of 
Elwell, it was not subject to the selection of the company as indemnity 
iand, on January 5, 1884. 

In the consideration of the present application the former judgment 
Should neither estop nor prejudice the claims of Elwell, but should — 
rather advance them, because explaining the delay in their presenta- 
tion. The continuous occupation and inclosure of the land, since the 
first settlement, has been a daily, persistent and aggressive assertion of 
right thereto, and, since the former decision, a constant protest against 
its correctness. These are facts which may be properly considered in 
dealing with a case of this sort. 

The evidence of Elwell’s settlement, occupation, inclosure and culti- 
vation of said land not being traversed, may be treated as being con- 
ceded by the attorney for the company; aie inasmuch as the showing 
in relation thereto is satisfactory to your office, further hearing is not 
ordered, but I approve of the proposed action in canceling the selection 
of the company, accepting the surrender of Elwell’s patent and allow- 
ing the proper amendments, so as to include the land in controversy in 
anew patent to be issued to him. 

- The judgment of your office is therefore affirmed. 
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FEES OF LOCAL OFFICERS—ACCOUNTS. 
CIRCULAR. 
Acting Commissioner Stockslager to registers and receivers, August 18, 1886, 


Your attention is called to the following extract from the act making 
appropriations for sundry civil expenses of the government for the fiscal 
year ending June 30, 1887, approved August 4, 1886: 

“All fees collected by registers and receivers, from any source what- 
ever, which would increase their salaries beyond three thousand dollars 
each year, shall be covered into the Treasury, except only so much as 
may be necessary to pay actual cost of clerical services employed 
exclusively in contested cases, and they shall make report quarterly, 
under oath, of all expenditures for such clerical services, with vouchers 
therefor.” ; 

In accordance with the act of Congress, as quoted, receivers will, 
from and after August 1, 1886, deposit to the credit of the Treasurer of 
the U. 8. all moneys received for reducing testimony to writing, and 
all other fees which, by the act of March 3, 1883, were authorized to be 
retained by registers and receivers (except the amount payable for 
clerk hire, in accordance with the terms of the law), as other public 
moneys of the United States received from fees and commissions are 
deposited. All such fees will be reported 7% detail on the receivers’ 
monthly detailed account-current thereof (Form 4-146), and accounted 
for in their monthly and quarterly accounts. 

The fee of one dollar, authorized to be retained by the register for 
giving notice of the sancellation of an entry, as provided by the act of 
May 14, 1880, will be paid to the receiver, who will deposit it with the 
other fees. | 

Receivers will render special disbursing accounts for the sums paid 
out for clerical services rendered in contest cases, whieh must be veri- 
fied under oath and supported by the proper vouchers. 

The circular of this office, dated July 20, 1883,* and all subsequent | 
instructions not in accordance with this circular are hereby modified 
accordingly. 

You will please acknowledge ‘ie receipt of this diroular: 

Approved : 

L. Q. C. LAMAR, 
Secretary. 


*See2L.D. 662. 
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PRIVATE CLAIM—SCRIP—JUNE 2, 1858. 
STEPHEN SWEAYZE. 


The anthority of the surveyor-general to issue scrip under the third section of the 
act of June 2, 1858, is subject to the supervisory jurisdiction of the Commissioner 
ot the General Land Ofiice, acting under the direction of the Secretary of the 
Iuterior, 

Indemnity-scrip cau issue under said act only on the existence of two conditions: (1) 
The claim must have been confirmed, and (2) it must, for some reason named ip 
the act, remain unlocated and unsatisfied. 

An unsatisfied claim for a specific quantity of land, fonnded on an order of survey 
made in 1795, with no specific location of the land, is a proper basis for the is- 
suance of scrip under said act. 

The uncontroverted finding of the snrveyor-general that a claim has not been located, 
or ip any manner satisfied, shall be taken as satisfactory proof of such fact. 

The applicant for scrip must show himself to be the legal representative of the origi- 
nal confirmee. 


Acting Secretary Muldrow to Commissioner Sparks, April 8, 1887. 


The several acts of Congress approved respectively Mareh 2, 1803 (2 
Stat., 824), April 21, 1806 (id., 390), and March 3, 1807 (id., 440), pro- 
vided for ascertaining and adjusting the titles and claims to land within 
the territory of Orleans, and the district of Louisiana, and pursaant to 
these acts Commissioners were appointed to investigate and report 
upon such titles and claims. In the report of the Commissioners, thus 
appointed, for the western district of Louisiana, dated May 1, 1815, the. 
private land claim of Stephen Sweayze, numbered 137, class B, among 
others, was recommended for confirmation. See American State Papers, 
Green’s Edition, Vol. IL, pp. 109 and 133. 

This report and recommendation is in the words following, to wit: 


Stephen Sweayze claims four hundred arpens of land in Attakapas, 
by virtue of an order of survey dated 9th December, 1795. The notice 
is accompanied by the petition of said Sweayze, inhabitant of Natchez, 
dated 20th November, 1795, for ten arpens ot land on each side of the 
gully, called Cypremart, with the small depth that may be found, 
bounded on one side by land of Samuel and John Bell, and on the other 
by the royal domain. Subjoined to the petition is the order of survey 
by the Baron Carondelet, dated 9th December, 1795, for the ten arpens 
front solicited, with the depth that may be found, not exceeding forty 
arpens. A plat of survey by William Atchison, dated Attakapas, 16th 
December, 1796, embracing four hundred arpens iu a square form, is 
also filed. No proof of occupancy has been offered, and the claim is 
reported on that account. The Commissioners, believing it to be a claim 
which would have been deemed valid under the Spanish government, 
recommend its confirmation in conformity with the tenor of the order 
of survey, giving ten arpens front on said gully, with the depth of 
twenty -arpens ou each side embracing an area of four hundred arpens. 


This claim was confirmed by the first section of the act of Congress, 
approved April 29, 1816, (3 Stat., 329), but it seems never to have been 
located, as will more fully appear hereafter. 
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Ou the 14th of August, 1877, the surveyor-general of Louisiana issued 
certificates of location on this claim under the provisions of the third 
section of the act of June 2, 1858 (11 Stat., 294), and on the same day 
transmitted them to your office for approval and authentication. These 
certificates, are numbered 357 A to 357 D, inclusive, certificates A, B, 
and © being for eighty acres each, and certificate D for 100.28 acres— 
in all 340.28 acres, or 400 arpens, French measure—and were issued 
upon the application of D. J. Wedge, who asserted title to the Sweayze 
Claim under and by virtue of the proceedings of a succession sale of the 
estate of the deceased confirmee, allegedl to have been had on the 29th 
day of August, 1872, in pursuance of a decree of the parish court in 
and for Lafayette parish, in the State of Louisiana, 

_ The surveyor general, in his letter of transinittal before mentioned, 
makes the following report in the matter of this claim: 

I have the houor to state that upon a careful and complete examina- 
tion of the maps of surveys, records, and other data in this office, I find 
that this claim has never been located. I also find that the attention 
of Depnty-Surveyor R. C, Trimbly was called to this claim in an order 
of survey, dated November 10, 1835, by Surveyor General Williams, » 
with directions to locate it, but owing, it is supposed, to the want of. 
exact data and the fact that the land which this claim embraced had 
been surveyed as public land in the year 1832, it was deemed best not 
to locate it and cause unnecessary conflict of surveys. Again, In 1897, 
when a correction of some of the surveys in T. 15 S., R. 7 BE. SW. D., 
was being made by Deputy-Surveyor Anthony Doherty, it was the 
desire of this office to locate this claim, but upon application to the reg- 
ister of the land office at Opelousas, he stated that that office contained 
no record or papers which could aid the deputy-surveyor to establish 
the boundaries of this claim on the ground. 

I find upon file in this oftice, under date of September 2, 1872, a peti- 
tion for relief under the act hereinbefore cited, accompanied by evidence 
of title in the present legal representative of the sail Sweayze. My 
attention has been more recently called to this claim, and the proof 
being satisfactory respecting the confirmation, transfer of title, and that 
the claim remains unlocated and unsatisfied, I have caused the. scrip to 
issue. 

When the scrip came up to your office, the Commissioner refused to 
approve and authenticate it, holding the evidence upon which it was 
issued was too meager and unsatisfactory. Finally, by letter to W. A. 
Coulter, Esq., one of the attorneys for the present alleged legal repre- 
sentative of the original claimant, dated December 16, 1885, your office 
adhered toits former order of suspension in the matter of this and 
certain other claims of similar character, and refused to deliver the 
scrip aforesaid, because of the rulings in the cases of Madant Bertrand 
(Land Office Report 1879, p. 215), and Joshua Garrett (2 C. L. L., 1005). 

Thereupon, an appeal was duly taken by Mr. Conlter, and the case 
has been very carefully considered by me. Counsel have been heard 
orally and fully as to the questions involved herein, and have also filed 
briefs in support of the position taken by them in the matter of this 
claim. | 
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The third section of the act of 1858, under the provisions of which 
these certificates were issued, concludes as follows: 

That in all cases of confirmation by this act, or where any private 
land claim has been confirmed by Congress, and the same, in whole or 
In part, has not been located or satisfied, either for want of a specific 
location prior to such confirmation, or for any reason whatsoever, other 
than a discovery of fraud in such "claim ‘subsequent to such confirma- 
tion, it shall be the duty of the surveyor-general of the district in which 
such claim was situated, upon satisfactory proof that such claim has 
been so confirmed, and ‘that the same, in whole or in part, remains 
unsatisfied, ‘to issue to the claimant or his legal representatives, a 
certificate of location for a quantity of land equal to that so confirmed 
and uusatisfied ; which certificate may be located upon any of the pub- 
lic lands of the United States, subject to sale at private entry at a price 
not exceeding one dollar and twenty-five cents per acre: Provided, That 
such location shall conform to legal divisions and subdivisions. 

Upon the state of facts hereinbefore narrated, and under the pro- 
visions of the act just quoted, it is most earnestly insisted by counsel 
that the action of the surveyor-general of Louisiana, in finding that 
said claim had been confirmed, that the same remained unlocated and 
unsatisfied, and that the legal representative of the deceased confirmee 
was entitled to certificates of location, and also his action in determin- 
ing who is such representative and in issuing the scrip aforesaid in 
favor of the party so found bv him to be such representative, is final; 
that there is no authority or power vested in the Commissioner of the 
General Land Office, or in any other officer or tribunal, to control the 
discretion exercised by the surveyor-general in the matter; and finally, 
that the act does not contemplate or require the Commissioner of the 
General Land Office to approve and authenticate said scrip, or to with- 
hold the same from the party who was found by the surveyor-general 
to be entitled to receive it. If, however, this position is adjudged to 
be untenable, then it is insisted with equal earnestness that the rulings 
in the cases of Madam Bertrand and Joshna Garrett (supra) are erro- 
neous, and that said cases should be overruled. 

The first position assumed here by the appellants, viz, That the sur- 
veyor-general’s action in determining to whom under the provisions of 
the act of 1858 scrip should be issued in any given case, and iu issuing 
the same in favor of the party thus found to be entifled to it, is not 
subject to the supervision or control of the Commissioner of the Gen- 
eral Land Office, or any other officer or tribunal, presents a new ques- 
tion for the consideration of the Department. So far as can be ascer- 
tained at this time, it has never been considered here before in the 
light in which it is now presented ; and so far as can be now ascertained 
the uniform practice of the Department since the passage of the act 
of 1858 has been that all scrip issued under tne provisions of the third 
section of said act must be approved and authenticated by the Commis- 
stoner of the Generai Land Office, under the direction of the Secretary - 
of the Interior, before it is locatable. 


DECISIONS RELATING TO THE PUBLIC LANDS. 573 


Even so late as September 17th last, this Department in the case of 
Lettrieus Alrio (5 L. D., 158) assumed jurisdiction and. authority to 
pass upon and review the action of the surveyor-general of Louisiana, 
in issuing scrip under the provisions of the act referred to, and in de- 
termining to whom such scrip, belongs. But inasmuch as in said case 
the question here presented was notthen directly considered and made 
a matter in issue, and because it is urged with such force and earnest- 
ness that the uniform practice of the land department, in the matter 
herein, for nearly thirty years, has been erroneous and unwarranted, I 
have determined to give this question a most careful consideration. 

The general authority of the Commissioner of the General Land Of. 
fice to supervise and control matters relating to the public lands is 
found in sections 453 and 2478 of the U. 8. Revised Statutes. Section 
453 provides: : 

The Commissioner of the General Land Office shall perform, aes | 
the direction of the Secretary of the Interior, all executive duties ap- 
pertaining to the surveying anil sale of the public lands of the United 
States, or in any wise respecting such public lands, and, also, such as 


relate to private claims of land, and the issuing of patents for all grants 
of Jand under the authority of the government. 


And section 2478 provides: 


The Commissioner of the General Land Office, under the direction of 
the Secretary of the Interior, is authorized to enforce and carry into 
execution, by appropriate regulations, every part of the provisions of 
this Title (The Public Lands) not otherwise specially provided for. 

It is to be noted that no part of the said act of 1853 was incorporated 
into the Revised Statutes. Hence, said act exists, and has the same 
force and effect as if there had never been a revision of the statutes. 
Said act, however, must be read, not by itself, but in part materia with 
the sections of the Revised Statutes above quoted, for it is well settled 
" in jurisprudence that— 

The correct rule of interpretation is, if divers statutes relate to 
the same thing, they ought all to be taken into consideration in con- 
struing any ove of them, and it is an established rule of law, that all 
acts in pari materia are to be taken together, as if ney. were one law. 
U.S. 2. Freeman (3 How., 564). 

Section 453 is a substantial re-enactment.of the first. section of the act 
of July 4, 1836 (5 Stat., 107), as modified by the act of March 3, 1849 (9 
 Stat., 395), establishing the Department of the Interior. This act of 
1836 enlarged the authority of the Commissioner of the Geueral Land 
Office over his subordinate officers; and since its passage it has been 
uniformly held that— 

The Commissioner of the General Land Office exercises a general su- 
perintendence over the subordinate officers of his department, and is 
clothed with liberal powers of control, to be exervised for the purposes of 
justice, and to prevent the consequences of inadvertence, irregularity, 
m'‘stake, and fraud, in the important and extensive operations of that 


officer for the disposal of the public domain. Bell v. Hearne (19 How,, 
262), | 
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In the leading case of Barnard’s Heirs v. Ashley’s Heirs (18 id., 43), 
the supreme court beld that this enlarged power of supervision and 
control given to the Commissioner of the General Land Office by the 
act of 1836—(at that time) under the direction of the President of the 
United States—extended to the consideration of matters judicial in char: 
acter; and that the judgment of the register and receiver was not con- 
clusive upon questions of fact and of law arising after the passage of 
that act. This construction las been uniformly followed since that 
- time, both in the courts and in this Department, and is too well settled 
to require further comment. 

In the case of Maguire v. Tyler (1 Black., 195), S. C. (8 Wall, 661), 
it was decided that surveys under confirmations of Spanish titles in 
the Louisiana country are, as regards their correctness, within the 
jurisdiction of the Commissioner of the General Land Office, and that 
' that officer has power to adjudge the question of accuracy preliminary 
to the issuing of patent, subject in all cases to the supervision and di- 
rection of the Secretary of the Interior. See also Snyder v. Sickles (98 
U.5S., 203); Buena Vista Co. v. LF. & 8. C. R. BR. Co. (112 U.8., 161), 

But itis contended that the cases of Kaufman v. United States (96 U. 
S., 567), Sybrandt v. U.S. (19 Ct. of Claims, 467), and Woolner’s case 
(13 id., 355), should control this one. These were cases involving the 
question of authority of the Commissioner of Internal Revenue, under 
Sec. 3220 of the U. S. Revised Statutes, which provides: 

The Commissioner of Internal Revenue, subject to regulations pre- 
‘scribed by the Secretary of the Treasury, is authorized, on appeal to 
him made, to remit, refund and pay back all taxes erroneously or ille- 
gally assessed or collected, all penalties collected without authority, 
and all taxes that appear to be unjustly assessed or excessive in amount, 
. Orin any manner wrongfully collected, ete. 

The real question before the court in these several cases was, whether 
the court could inquire as to the sufficiency of the evidence before the 
Commissioner of Internal Revenue, when he, acting within the scope 
_ of his authority and jurisdiction, under the statute, has ordered the re- 
funding of an overpaid tax; and the judgment of the court in each 
‘Instance was that in such cases the decision of the Commissioner could 
not be thus inquired into. The courts were then simply reiterating the 
— well-known principle of law, that, in the absence of fraud or mistake, 
the findings of an executive officer, acting within the scope of his au- 
thority and jurisdiction, are conclusive upon questions of fact, and will 


not be disturbed by the courts. [can not see avything in those cases 


which in any wise conflicts with the view berein taken. 

I am therefore of opinion that the first point raised by appellants is 
not well taken. I think the section of the act of 1858 under considera- 
tion, when in part materia with the general laws on the same subject, 
clearly contemplates that the surveyor-general’s action in issuing cer- 
tificates of location is subject to thesnpervision and control of the Com- 
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missioner of the General Land Office, under the direction of the Sec- 
retary of the Interior. The present practice is therefore adhered to. 

Further, even admitting that tbe construction of this act of 1858, to 
this effect is, doubtful, the practice under it for nearly thirty years 
could not be disturbed without manifest impropriety. For‘ A contem- 
poraneous understanding of a statute, corroborated by an undeviating 
usage of thirty years, ought to govern its judicial constraction.” Dwar- 
ris on Statutes; Barnard’s Heirs v. Ashley’s Heirs (supra); Brown v. 
United States (113 U.8., 538), and cases cited therein. 

The next question raised by the appeal before me involves a construc- 
tion of said act of 1858, as to whether on the record as presented scrip 
should have issued on this claim. 

Now, under this act two conditions must exist in a private land claim 
in order that serip may issue as indemnity for the same. Jirst, It must 
have been confirmed; and Second, It must, for some reason mentioned 
in the act, remain uulocated aud unsatisfied. The first of said condi- 
tions cxists in this case. As already stated, this claim was confirmed 
absolutely by the first section of the act of April 29, 1816. 

The claims after confirmation, upon which serip is to issue, are di- 
vided into two general elasses. The first class comprises those claims 
which ** have not been located or satisfied for want of a specific location 
prior to confirmation,” and the second class embraces those claims 
which * have not been located or satisfied for any reason whatsoever, 
other than a discovery of fraud in the claim subsequentto .... . 
confirmation.” Claims of the first class are those floating and unascer-: 
tained claims—mere rights of location where a specifie quantity of land 
was granted, to be taken somewhere in the vacant royal domain, but 
where no survey of any particular tract was made under tbe authority 
of the original donor, where no segregation of any tract was ever 
made and where no actual or approximate location of the boundaries of 
_ the claim was ever established. Such claims, though confirmed by 
Congress and though carrying a valid title under the grant, were value- 
less until the passage of this general act of 1858. Claim of Benito Vas- 
queth (3 Op. 615); United States v. King et al. (7 How., 833); Con- 
gressional Record, 35th Cong., Ist Sess., Vol. 36, Part 3, p. 2595. For 
by treaty stipulations the United States acquired in sovereignty all the 
lands in Louisiana which had not before the date of the treaty of 1803 
been granted by the French or Spanish authorities and severed as 
private property from the royaldomain. United States v. King (supra); 


Les Bois v. Bramell (4 How., 449). 
The second class embraces those claims which prior to confirmation 


had a “specific location,” but which, for some reason other than the 
discovery of fraud in the claim subsequent to confirmation, could not be 
satisfied out of the lands embraced within such specific location. As 
for instance where two or more adverse claims were confirmed for the 
same tract of land, or overlapped to any extent whatever, as not infre- 
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quently was the case in those private land claims in Louisiana. Choteau 
v. Eckhart (2 How., 314), Les Bois v. Bramell (supra), Sylvester Bossie 
(Land Office Report for 1879, p. 218). In such cases these conflicting 
claims were determined, and the claimant found to possess the best 
legal and equitable title took the land in place. Necessarily the pre- 
tensions of the other claimants to the same land were rejected, and the 
justice of the government had to be relied upon by them for compensa- 
tion; and this compensation the act of 1858 provided. 

A title resting on @ permit to settle and an order of survey, dated 
before the year 1800, without any settlement or survey having been 
made, was an incomplete title. It gaveno right to any specific location 
of land until surveyed. In other words, there was no “ specific loca- 
tion” of the claim until surveyed. Barry v. Gamble (3 How., 32). Such 
claim, therefore, is within the descriptive terms of those embraced in 
the first elass above. 7 

The elaim under consideration would seem to fall fairly within this 
class. It was for a specific quantity of land, with no specific location, 
founded on an order of survey dated in 1795, and no segregation from 
the royal domain of any particular tract by survey or otherwise was 
made prior to confirmation. True, there was filed with the petition 
presented to the board of land commissioners “A plat of survey 
by William Atchison, dated 16th Dec. 1790,” embracing the amount of 
land in this claim. But this survey if it amounted to anything at all 
was simply a private survey, not binding upon any one, and did not 
operate as a segregation of any particular tract of land. Les Bois v. 
Bramell (supra). The petition presented to the board recites that this. 
claim is ** bounded on the one side by land of Samuel and John Bell, 
and on the other by the royal domain.” But as it appears this gave it 
no specific location, at least not sufficient to enable a survey of the 
claim being made. The location was only given approximately “on 
each side of the gully called Cypremart.” Another reason for its non- 
location in place is found in the report of the surveyor-general * that 
the land which this claim embraces had been surveyed as public land 
in 1832, and it was deemed best not to locate it and cause unnecessary 
conflict of surveys.” | 

There has been no suggestion of fraud in this claim, either on the 
part of the original confirmee or the present applicant; hence this ele- 
ment does not enter into a consideration of the case. It has been found 
by the surveyor-general, as a fact, that this claim has never been located 
in place, and that it remains yet wholly unsatisfied. This fact is not 
denied or controverted by any one, and must therefore be accepted as — 
established. Your office, however, required that the actual or approxi- 
mate boundaries—the original locus—of the claim should be shown 
before scrip should issue. This is a requirement that can never be com- 
plied with and was never contemplated in the act of 1858; for as already 
established this claim never had a specific location, and never operated 
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as a segregation of any tract from the royal domain under the foreign 
governments or from the public domain under this government. It is, 
therefore, a claim such as the act of. 1858 contemplates. 
- Upon this branch of the case, therefore, I reverse your office decision 
and hold that scrip may properly be authenticated upon this claim, if 
the applicant therefor shall show himself to be entitled to receive it as 
the legal representative of the original confirmee. The * Bertrand” 
case does not necessarily conflict with this decision. | 

The only remaining question in the case is, as to whether the present 
applicant is the legal representative of the original confirmee as defined 
in the case of Lettrieus Alrio (supra) and John Shafer (5 L. D., 283), 
overruling the “ Garrett” case (supra). 
As already stated, the present applicant for scrip, the appellant 
herein, claims under and by virtue of an alleged succession sale of the 
effects of the deceased confirmee, said to have been had on the 29th 
day of August, 1872, in pursuance of a decree of the parish court in 
and for Lafayette parish, in the State of Louisiana. As evidence of 
such proceedings is filed here what purports to be a copy of a procés 
verbal of said succession sale. But an inspection of said paper discov- 
ers the fact that it can not be admitted here as evidence. It is nothing 
| more than an unauthenticated copy of a procés verbal, or an unauthen- 
tieated copy of a copy of the original record. It requires no argument 
or citation of authorities to show that this is not evidence. Further, 
even admitting this to be a properly authenticated procés verbal, it is not 
sufficient to bring the case within the rule laid down in the late case 
of John Shafer (supra). As was said in that case the parish courts of 
Louisiana are courts of limited and special jurisdiction; and before 
their judgments can be received as conclusive the jurisdictional facts 
must be made to appear upon the face of the proceedings. 

For these reasons the present application is denied. The decision 
appealed from is modified accordingly. 


ACCOUNTS—FEES—TESTIMONY—TRANSCRIPTS, ETC. 
CIRCULAR.* 
Commissioner Sparks to registers and receivers, March 15, 1887. 


Your attention is called to the following provisions of law: 


‘‘ Registers and receivers are allowed, jointly, at the rate of fifteen 
cents per hundred words for testimony reduced by them to writing for 
claimants in establishing preémption and homestead rights. (Sec. 2238, 
subdivision 10, BK. 8.) 

“A like fee as provided in the preceding subdivision, when such 
writing is done in the land office, in establishing claims for mineral 
lands. (Sec, 2238, subdivision 1, R. 8.) : 


* See 2 L. D., 662; 5 id., 245 and 469, 
2278 DEC——37 
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‘Registers and receivers in California, Oregon, Washington, Nevada, 
Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and Montana 
are each entitled to collect and receive fifty per centum on fees and com- 
missions provided for in the first, third, and tenth subdivisions of this 
section. (Sec. 2238, subdivision 12, R. 8.) 

“The register for any consolidated land district, in addition to the 
fees now allowed by law, shall be entitled to charge and receive for 
making transcripts for individuals or furnishing any other record infor- 
mation respecting public lands or land titles in his consolidated land dis- 
trict, such fees as are properly authorized by the tariff existing in the 
local courts of his district, and the receiver shall receive his equal share 
of such fees, and it shall be his duty to aid the register in the preparation 
of en transcript or giving the desired record intormation. (Sec. 2239, 
R, 8. ) 

eine register and receiver shall be entitled to the same fees for | 
examining and approving testimony given before the judge or clerk of 
a court in final homestead cases as are now allowed by law for taking 
the same. (Act of Congress, approved March 3, 1877.)” 

This refers to the fees provided for in the tenth and twelfth subdi- 
visions, sec. 2238, BR. 8., above mentioned. 

Under the timber and stone land act of June 3, 1878, the registers 
and receivers in the States of California, Oregon, and Nevada, and in 
Washington Territory, are entitled, jointly, at the rate of twenty-two | 
and one-half cents per hundred words for testimony reduced to writing 
for claimants. 

Under the timber.culture act of June 14, 1878, registers and receivers 
are not entitled to any fees for reducing testimony to writing in taking 
final proofs, but in contested cases they are allowed the same fees for 
reducing testimony to writing as in other contest cases. | 

This refers to the fees provided for in the tenth and twelfth subdi- 
visions, section 2238, R.S., and said fees are to be collected for reducing 
testimony to writing for contestant and contestee. 

_ Your attention is called to the following act of Congress, approved 
March 3, 1883: | 


AN ACT in relation to certain fees allowed Registers and Receivers. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled : That the fees allowed registers 
and receivers for testimony reduced by them to writing for claimants in 
establishing preémption and homestead rights and mineral entries, and 
in contested cases, Shall not be considered or taken into account in de- 
termining the maximum of compensation of said officers. 

SEC. 2. That registers and receivers shali, upon application, furnish 
plats or diagrams of townships in their respective districts showing 
what Jands are vacant and what lands are taken, and shall be allowed 
to receive compensation therefor from the party obtaining said plats or 
diagrams at such rates as may be prescribed by the Commissioner of 
the General Land Office, and said officer shall, upon application by the 
proper State or Territorial authorities, furnish, for the purpose of tax- 
ation, a list of Jands sold in their respective districts, together with the 
names of the purchasers, and shall be allowed to receive compensation 
for the same not to exceed ten cents per entry; and the sums thus re- 
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ceived for plats and lists shall not be considered or taken into account 
- in determining the maximum of compensation of said officers. 

Your attention is also called to the following extract from the act 
making appropriations for sundry civil expenses of the government for |. 
the fiscal year ending Jane 30, 1887, approved August 4, 1886: 

‘‘All-fees collected by registers and receivers, from any source what- 

_ ever, which would increase their salaries beyond three thousand dollars 
each year, shall be covered into the Treasury, except only so much as 
may be necessary to pay actual cost of clerical services employed exclu- 
sively in contested cases, and they shallreport quarterly, under oath, of 
all expenditures for such clerical services, with vouchers therefor.” 

In accordance with the act of Congress, as quoted, receivers will 
deposit to the eredit of the Treasurer of the United States all moneys 
received for redacing testimony to writing, and all other fees which, by 
the act of March 3, 1883, were authorized to be retained by registers 
and receivers (except the amount payable for clerk hire, in accordance 
with the terms of the law), as other public moneys of the United States 
received from fees and commissions are deposited. Allsuch fees will be 
reported in detail on the receiver’s monthly detailed account-current 
thereof (Form 4-146), and accounted for in their monthly and quarterly 
accounts. But fees not earned, that is deposits made for services to be 
rendered, are not to be deposited or accounted for until they become public 
moneys of the United States. | 

The fee of one dollar, authorized to be retained by the register for 
giving notice of the cancellation of an entry, as provided by the act of 
May 14, 1880, will be paid to the receiver, who will deposit it with the 
other fees, when the entry is canceled and the notice given. Should the 
cancellation not take place and no notice be given the fee is to be re. 
turned to the depositor. | 

In computing the fees for reducing testimony to writing the words 
actually written by registers and receivers, or persons in their employ, 
only must be charged for at the rates allowed by paragraphs 10, 11, and 
12, of section 2238, RK. §., and no charge is to be made for the printed 
words. The words actually written must be counted and charged for, 
and there can be no uniform fee of a specified sum applicable to every 
case of the same class of entries; that is, registers and receivers cannot 
fix the fee at one dollar or more for each preémption, final homestead, 
or mineral entry. 

Under the segond section of tie act of March 3, 1883, authorizing a 
charge to be made for plats or diagrams, the fees for the same are 
hereby fixed as follows: 


lor a diagram showing entries only .....- seen. (22. eee eee wee ee eee ee eens HL 00 
For a township plat showing entries, names of claimants, and character of 
OUUU fselce teat tarsddicentn aarcas whe et Cee ele eee ee Site Gas eet 2 00 
For a township plat showing entries, names of claimants, character of entry, 
ANG HUMVEE! cts ostwss Goes eecdes wncoass Ho wae Gaberes hoes aces eine ee we ee te aew 3 00 


For a township plat showing entries, names of claimants, character of entry, 
number and date of filing or entry, together with topography, &c......-... 4 90 
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In no case are fees to be charged for examining and approving testi- 
mony given before the judge or clerk of a court except in final home- 
stead cases. 

The attention of registers and receivers is called to section 2242, R. 
S., which is as follows: 

“No register or receiver shall receive any compensation out of the 
Treasury for past services who has charged or received illegal fees; and 
on satisfactory proof that either of such officers has charged or received 
fees or other rewards not authorized by law, he shall be. forthwith re- 
moved from office.” 

You will be held to a strict compliance with laws and regulations 
relating to the matter of fees in all cases. 

Registers of land offices have no right officially to receive any moneys 
whatever except stich as are paid to them by receivers as salary, fees, 
and commissions. Should any money be forwarded to the register or 
paid to him, he will at once pay over the same to the receiver; and 
where parties address the register as to the cost of any service required, 
he will refer the matter to the receiver for answer, as the latter is the 
proper officer to receive all public moneys. 

In order to secure uniformity in the preparation of accounts of 
receivers relative to moneys received for reducing testimony to writing, 
and for clerical services rendered in contest cases, under the act of 
August 4, 1886, the following method will be observed: 

Receivers will credit the United States in their accounts as receiver 
with the gross amount of all fees received except such sums as are paid 
by them for clerk hire in contest cases, which sums must be deducted 
from the gross proceeds received, and should not be included in the 
amounts so credited. They will also debit the United States with the 
deposits of such receipts exclusive of the amounts for clerk hire referred 
toabove. In the special disbursing accounts for clerical service in con- 
test cases, they will credit the United States with the amounts that were 
necessary to pay for clerk hire in such cases, and will debit the United 
States with disbursements for that service, supporting the account with 
sworn statements and proper vouchers. This account should exactly 
balance. | 

The excess of receipts from fees over the expenses of clerical service 
must be reported in the receiver’s weekly statements, monthly fee state- 
ments, and in their quartérly and monthly accounts-current. 

Receivers will also report in detail on their receiver’s monthly state- 
ments (Form 4-146) all receipts for reducing testimony to writing, and 
also enter on the same the expenses incurred for clerical service. | 

Whenever money is received from a party in payment of fees, the 
receipt thereof should be duly acknowledged. It is therefore directed 
that in cases where testimony, in establishing a preémption, homestead, 
or mineral claim, or the right to enter land as being valuable chiefly for 
timber or stone but unfit for cultivation, under the act of June 3, 1878, 
has been submitted and an entry or location is allowed or final home- 
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stead papers issued on such testimony, and also where a fee is paid for 
allowing entries under the timber-lands act of June 3, 1878, the receiver 
shall indorse on both the original and duplicate receipt, or certificate of 
location, where there is no receipt in the case, as acknowledgment of the 
amount of fees received for reducing testimony to writing, examining 
and approving the same, or other special account as the case may be; 
and that in contested cases where testimony is taken, as also in casés 
where transcripts of records are furnished under section 2239, R.58., or 
fees received under the act of March 3, 1883, he shall issue a receipt 
for the money to any party paying the same (it being the duty of the 
receiver to receive and receipt for the money iu every case), but no 
duplicate of the special receipt so issued need be oe to this © 
office. 

This circular is designed to take the place of circulars **M” of July 
20, 1883, August 18, 1886, and November 6, 1886. 

Approved: 

H. L. MULDROW, 
| Acting Secretary. 


ede eed 


OSAGE TRUST LANDS—ENTRY. 


N 


CIRCULAR. . 
Commissioner Sparks to registers and receivers, April 26, 1887. 


The Osage Indian trust and diminished reserve lands are subject to 
sale to parties having the qualifications of preémuptors on the public 
lands. 

Claimants are required to file a declaratory statement within three 
months from date of settlement, and to make proot and payment within 
six months from date of filing. 

The proof must be made after notice by publication, before the offi - 
cers authorized to take proof in preémption cases, and must show that 
the claimant is a qualified preémptor and an actual settler on the land 
at the date of application to enter. Six months continuous residence 
next preceding date of proof, is not an essential requirement, but it is 
essential that the settlement be shown to be actual and bona fide. 

Payment for these lands must be made in cash at the rate of $1.25 
per acre, and may be made by installments, one-fourth the purchase 
price when proof is made, the remainder in three equal annual install- 
ments with interest on the deferred payments at the rate of five per 
cent, per annum. 

Section 3, of the act of May 23, 1880, provides that when default in 
payment of any installment of the purchase money, when it becomes 
due, continues, the land may be offered at public sale, after advertise- 
ment, unless before the date fixed for the offering, paymentof the whole 
piuatinae price is completed. 
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After payment of the first installment of purchase. money has been 
made, the lands are subject to taxation according to the laws of the 
State of Kansas. 

Payment of the remaining installments must be made by the one 
man or in his behalf, and patents can be issued to entrymen only. 

By filing Osage declaratory statements in accordance with the act of 
May 28, 1880, the right of preémption to such—or any other lands—is 
thereby exhausted. | 

Approved : 

H. L. MULDROW, 
Acting Secretary. 


RAILROAD GRANT—INDEMNITY SELECTION. 


ALABAMA AND CHATTANOOGA R. R. Co. v. TENNESSEE AND COOSA 
RR. R. Co. | 


Land within the granted limits of a road not constructed within the required time, 
- but definitely located and not forfeited by Congress, is not subject to the in- 
demnity selection of another road. 


Acting Secretary Muldrow to Commissioner Sparks, January 29, 1887. 


The attorney for the Alabama and Chattanooga Railroad Company 
has filed an informal motion asking a modification of departmental 
decision, dated the 13th instant, in the case of said Company v. Tennes- 
see and Coosa Railroad Company, involving certain lands in the Hunts- 
ville land district, Alabama. Said decision merely affirmed that of y our 
office, dated J ‘ily 28, 1885, which concluded as follows : 

The tracts in question are within the six mile (granted) limits of the 
erant to the State of Alabama by Act of June 3, 1856, to aid in the 
construction of the Tennessee and Coosa Railroad. The grant for the 
road has not been declared forfeited and the lands are not subject to 
selection by the Alabama and Chattanooga Railroad Company as in- 
demnity. | 

This motion is not served upon the opposite oanty as is Seated by 
the rules ; but inasmuch as the modification asked for would not change 
the conclusion reached in said decision, but would only base it upon 
other grounds, I have concluded to give the matter consideration. 

It is insisted that while the conclusion reached, to wit: that the Ala- 
bama and Chattanooga Railroad Company’s selection of the particular 
Jands here in controversy should be rejected, is correct, it is based upon. 
wrong grounds. As already stated, the rejection rested upon the 
ground that the Alabama and Chattanooga road could not select as in- 
demnity lands within the granted limits of the Tennessee and Coosa road, 
although as a ‘matter of fact the latter road had not been built within 
the time required by the granting act, it appearing that the road had 
been definitely located and the grant never having been forfeited by 
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Congress. This ruling rested upon the authority of the well known 
case of Schulenberg v. Harriman (21 Wall., 44), although no mention 
was made of said case in said decision. It is further insisted that said 
decision is “ foreign ” to the real question involved in this case, for this 
reason, viz: That the lands here in coutroversy had been certified 
over to the State in 1860 for the benefit of the Tennessee and Coosa 
Road, and therefore this Department has no authority and jurisdic- 
tion to pass upon the merits of the case at all. Now, while it may be 
true that these lands have been certified over to the State of Ala- 
bama for the benefit of the Tennessee and Coosa Road, and while it 
may be admitted for the sake of further inquiry that such certification 
would carry title as completely as patents. yet it must be admitted that 
those facts did not appear in your said office decision, neither were they 
raised by counsel in his appeal from said decision to this Department. 
On the contrary, no mention was made of that fact in said appeal and 
argument based thereon, but argument was strenuously made that, 
upon the record as then presented, the Alabama and Chattanooga road 
was entitled to the lands in question as indemnity lands. These addi- 
tional facts (if such they may be called) were known by counsel when 
his said appeal was taken; and while if they had appeared in the record, 
the decision complained of might have been based upon a somewhat 
different ground from the one stated, yet I cau not see that said deci- 
sion is in any particular incorrect. The question before the Department 
‘when said decision was rendered was fully argued upon brief by coun- 
sel for each party to the case, and the whole matter was then given a 
very careful examination and a thorough consideration. 

J see no reason either for receding from the views expressed in said 
decision of the 13th instant, or for modifying them. 

The application of counsel is therefore denied. 


HOMESTEAD ENTRY—AMENDMENT. 
HENRY E. BARNUM. 


The right of amendment recognized where the entry was not for the tract intended 
and due care and prudence had been exercised. 


Acting Secretary Muldrow to Commissioner Sparks, March 11, 1887. 


May 9, 1885, Henry E. Barnum made homestead entry No. 7375 of 
the SH. 4 of Sec. 4, T. 11, R. 36, North Platte, Nebraska. June 3d fol- 
lowing the local office transmitted the duly corroborated application of © 
said entryman, asking that he be allowed to amend his entry so as to 
embrace in lieu of the tract entered the 8. $ of NW. 4 and N. $ of SW. 
4, Same section, or in case said tracts had been already entered, then 
he asked that his said entry be canceled without prejudice and he be 
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allowed to enter the SW. 4 of Sec. 8, same township and range, with 
eredit for fee and sin ni acions, 

In said application claimant alleged that being a stranger in that 
country, before making lis entry he in company with one James Stan- 
ley, who was * a kind of Jand locator” and appeared to be familiar with 
all the land thereabouts, looked over various tracts of land so as to se- 
cure a Suitable tract for ahome; that Stanley showed him a good smooth 
quarter section and informed him that he well knew the boundaries of 
the land in that section, having previously surveyed all the land in | 
_ that vicinity and that the Jand shown him was properly described as 
the SE. 4 of Sec. 4, T. 11, R. 36; that relying npon the statements made 
by Stanley, and not being able to find any ‘land marks” or “ survey 
stakes,” he nade his entry as aforesaid, and immediately went to one © 
of the eastern counties in the State and brought his family and house- 
hold goods to the land, with the intention of establishing a home there; 
that he then for the first time ascertained that the land he had entered 
was not the tract he supposed he had entered, but was a worthless tract 
composed of nothing but a waste of sand; and that the tracts tu which 
he now seeks to amend are the tracts that he intended to enter, and 
which he supposed he had entered. Stanley corroborates this applica- 
tion. 

July 9th following your office considered the case and rejected Bar- 
nuin’s application, for the reason that the tracts to which he seeks to 
amend had already been entered by other persons, and for the further 
reason that the field notes of the tract entered show said last mentioned 
tract to be “‘ rolling soil accom rate, which is generally regarded as 
good soil.” | 

Barnum thereupon moved for a reconsideration of said decision, and 
filed with his motion therefor two affidavits, showing clearly the worth- 
less character of the tract entered by him, and the error in the field 
notes in relation to the same. 

Thereupon, by decisiou dated September 22, L“S5, you reconsidered 
said decision of July 9th preceding, and found that the tract embraced 
in Barnum’s entry “is composed of fine sand and is unfit for agricultu- 
ral purposes.” You, however, adhered to the conclusion in the former 
- decision and again denied the application to amend, holding that “It 
does not appear to the satisfaction of this office chat Barnum used a 
proper care in making his entry.” 

From this decision an appeal has been bronght here and the case has 
been duly considered. The allegations in the appeal are substantially 
the same as those iu the original application; and from a careful exami- 
nation of tbe entire record, 1 am of opinion the present application 
should be granted. The applicant appears to have acted in the best 
of faith, and his mistake, I tale it, is such a one as is liable to be made 
by a man exercising ordinary care and pradence. . 
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If, as stated by you, the tracts which he intended to enter, to wit, S. 
4 of NW. 4 and N. 4 of SW. 4 of said section 4, had been entered by 
other persons prior to the present application to amend, I see no objec- 
tion to allowing him the privilege of making entry of the SW. tof said 
Sec. 8, subject ‘0 any valid adverse claim attaching prior to ie date of 
the present application. 

The decision appealed from is ‘itera reversed... 


PRACTICE—APPEAL—DECISION OF LOCAL OFFICE. 
MCSHERRY 2. GILDEA. 


A decision of the local office, not coming within any of the exceptions in rule ,48, in 
the absence of appeal becomes final, and shoukl not be reversed by the General 
Land Oftice. 


Acting Secretary Muldrow to Commissioner Sparks, April 11, 1887. 


December 20, 1882, John Gildea made homestead entry No. 11283, 
of the SW. 4 of Sec. 34, T. 107 N., R. 43 W., Tracy, Minnesota. Against 
this entry Peter McSherry, on the 23d of July, 1883, brought contest 
on the general charge of abandonment. Hearing was had November 15, 
1883. Upon the evidence then adduced the register and receiver ren- 
dered a decision holding that the entryman had never established res- 
idence on the tract as required by the homestead law; that his claim 
was tnade in bad faith, his very slight improvements being made for the 
purpose of “holding the claim down”; and that therefore said entry 
ought to becanceled. From this decision no appeal was taken by claim- 
ant, and the case came up to your office under therules. June 10. 188d, 
your office rendered a decision holding that the entrymau had substan- 
tially complied with the law, although no residence was shown; that he 
had acted in good faith; and that therefore the contest should be dis- 
missed. Thereupon appeal is brought here and the case has been given 
clue consideration. | 

It is insisted on behalf of appellant that the decision of the local 
office upon the facts in the case became final for want of appeal, and 
that therefore your office erred in reversing said decision, or in even 
considering the evidence in the case, citing rule 48. 

This rule provides: 

In case of a failtire to appeal from the decision of the local officers, 
their decision will be considered final as to the facts in the case, and 
will be disturbed by the Commissioner only as follows : 

1, Where fraud or gross irregularity is suggested on the face of the 

apers. 

: , Where the decision is contrary to existing laws or regulations. 

3. In the event of aon decisions by the local officers. 
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4, Where it is not shown that the party against whom the decision 
was rendered was duly notified of the decision and of his right of appeal. 

An examination of this case shows, that there is no fraud or irregu- 
larity suggested on the face of the papers, there were no disagreeing 
decisions by the local officers, and the record shows thaé Gildea was 
notified of the local officers’ decision and of bis right of appeal there- 
from. This leaves remaining only the second clause of the rule, viz: 
‘Where the decision is contrary to existing laws and regulations.” 
The finding of the local officers was that as a matter of fact Gildea had 
never established a bona fide residence unon the land, and that he had 
not acted in good faith. This being their finding as to the facts, I 
fail to see wherein their decision recommending the entry for cancel- 
lation was “‘ contrary to existing laws orregulations.” Their judgment 
upon the facts as found by them could not have been otherwise than what 
it was and have been according to the “existing laws and regulations.” 
Their decision then not coming within any of the exceptions in rule 48, 
in the absence of appeal, became final and should not have been reversed 
by your office. It should have been approved. Rule48 never contem- 
plated that as regards the parties to the case, a decision of the local offi- 
cers, not coming within any of the exceptions to said rule, could be over- 
ruled by your office. This was substantially announced in the recent 
ease of Morrison v. McKissick (5 L. D., 245), and is surely a wise pro- 
vision. | 

I am therefore of opinion that your office erred in reversing the decis- 
ion of the local officers. It should have been affirmed. 

The decision appealed from is therefore reversed. 


RAILROAD GRANT-—HOMESTEAD ENTRY—FINAL PROOF. 
IVERSON v. ST. PAUL M. & M. Ry. Co. 


An entry, within the limits of a prior railroad indemnity withdrawal, should be ap- 
proved for patent, on final proof offered and accepted after due notice, without 
protest or appearance on behalf of the railroad company. 


Acting Secretary Muldrow to Commissioner Sparks, April 11, 1887. 


I have considered the case of Peter O. Iverson v. the St. Paul, Minne- 
apolis and Manitoba Railway Company, involving the SW. 4 of SE. 4, 
the E. $ of SW. 4, and the NW. 4 of SW. 4, Sec. 1, T. 122, R. 34, St. 
Cloud, Minnesota, on appeal by Iverson from your office decision, dated 
December 8, 1883, adverse to him as a homestead entrymanu. 

It appears that the land described falls within the common twenty 
miles, or indemnity limits of the main line and the St. Vincent Exten- 
sion of the St. Panl and Pacific Railroad (now St. Paul, Minneapolis 
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and Manitoba railway) company, under the grant by the act of March 
3, 1865 (13 Stat., 526), which enlarged the grant of March 3, 185% (11 

Stat., 195). 

‘By the act of March 3, 1871 (16 Stat., 588), said company was author- 
ized on certain souditions to change or alter its branch lines “ with the 
same proportional grant of land to be taken in the same manner 
along said altered lines as is provided for the present lines by existing 
laws.” 

At the date (J aly 19, 1865,) when the withdrawal of lands.for the 
benefit of the main line became effective, the tracts in question were 
covered by subsisting homestead: entries, which were afterwards, in 
September, 1867, canceled for abandonment. Said tracts were there- 
fore excepted from said withdrawal for the main line. 

The withdrawal for the benefit of the St. Vincent Extension, or branch 
line, became effective February 12, 1872, the date when notice of with- 
drawal was received at the local office, at which time it appears the 
land was vacant and unappropriated. 

Iverson made homestead entry for said land June, 1875, and made 
final. proof and final certificate issued thereon May 9, 1851. His proof 
shows that he established his residence upon the tract in 1875, and has 
since resided there continuously; that he hasa house, sixteen by twenty, 
with other buildings, and that he had eighty acres under cultivation at 
the date of making final proof. ; 

When the case came up for action in your office, more than two and 
a half years after said final proof was made and certificate issued, the 
entry was held for cancellation, on the ground that by his settlement, 
which the proof shows was in 1874, and by his subsequent homestead 
entry he acquired no rights, for the reason that the land being within 
the withdrawal of 1872, was not subject to settlement or entry. From 
that action the entryman appeals. 

An examination of the records shows that appellant was qualified to 
make the entry, and that he complied with the homestead law. The 
railroad company does not dispute this, but contends that the entry 
should be canceled for the reason given in the decision appealed from. 
Appellant in this case gave due notice of his intention to make final 
proof as required by law. Said notice was regularly published, and it 
described the. land and gave the names of the witnesses by whom it 
was proposed to make the required proof. At the expiration of the 
period required for publication and posting, and at the time and place 
specified in the notice, the entryman appeared with his witnesses and 
made final proof, which as already stated was accepted and final certifi- 
cate issued. Said notice was an invitation to any and all parties to 
appear at the time and place designated therein and present their ob- 
jections, if any they had, to the acceptance of the proof and the allow- 
ance of the final entry. 
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The company did not appear to contest the right of Iverson, and hav- 
ing failed to speak when it should have spoken, “it cannot now be 
heard to set up a claim, after the settler has made proof and payment 
and received his certificate from the proper officers.” See case of 
Brady v. Southern Pacific R. R. Co. (5 L. D., 47), decided by this De- 
partment February 8th last, and cases therein cited. 

For the reason given, and on authority of the case cited, I reverse 
your office decision, and the entry of Iverson will be allowed to stand. 


PRACTICE—CERTIORARI—COPY OF DECISION. 
Louis W. BUNNELL. 
A copy of the decision complained of should accompany au application for certiorari. 
Acting Secretary Muldrow to Commissioner Sparks, April 14, 1887. 


I have before me an application for certiorari in the matter of the 
homestead entry of Louis W. Bunnell for the SW. 4 of Sec. 1, T. 131,. 
Ki. 56, Fargo, Dakota. 

It is alleged that on November 7, 1884, the entryman made commu- 
‘tation proof, that by letter of July 3, 1886, your office held the entry 
for cancellation, that appeal was duly filed, and “that the Hon. Com- 
missioner has formally refused to allow said appeal, on the ground that 
the last paragraph added to the specification of errors is a withdrawal 
of the appeal.” A copy of said appeal is furnished and the paragraph 
referred to reads as follows: “This appeal is taken on the merits, and 
also to preserve the rights of the said Louis W. Bunnell, and in the 
‘meantime a new proof will be made as required by the Commissioner’s 
letter ‘C’ of September 23, 1885, and his affidavit is hereto attached, 
showing his status in the case and the fact that he is endeavoring as 
far as possible to comply with said letter ‘C, and as soon as it was | 
possible for him to do so, and the said claimant Louis W. Bunnell now 
asks that his new proof about to be made may be accepted and that 
patent issue to him for said tract.” 

Applicant does not furnish a copy of said decision of July 3, 1886, or 
of the decision rejecting said appeal. 

Tt has frequently been held by this Department that the applicant 
for certiorari should furnish copy of the decision complained of. The 
Montague Placer Mine (1 B. L. P., 53); Johnson v. peenee et al. (2 L. 
—D., 67); John Waldock (4 L. D. 31). 

I find it impracticable to detevaite the rights of the applicant herein 
in the present state of the record. The application is dismissed for the 
reason that copies of said decisions are not furnished. 


DECISIONS RELATING TO THE PUBLIC LANDS. 589 


| PRACTICE—REVIEW-—-TRANSFEREE. 
A. A. JOLINE. 


A transferee after entry and before patent, though entitled to be heard on the suffi- 
ciency of the final proof, is in no better position with respect thereto than the 
original entryman. . | 

If the showing made by the transferee would not entitle the entryman to be heard on 
review, the application must be denied, 


Acting Secretary Muldrow to Commissioner Sparks, April 14, 1887. 


On October 21, 1886, this Department affirmed your office decision 
of April 15, 1885, rejecting the commuted homestead proof of Aaron A. 
Joline for SH. 4, Sec. 6, T. 110 N., R. 63 W., Huron, Dakota. A motion 
fur review was filed, and on the 10th ultimo, in response to letter of De- 
cember 23, 1886, you forwarded the papers in the case. The original 
entry was made June 29, 1883, and final proof January 26, 1884. 

*% % % oF *% ¥ # 

The present motion for review is tiled on behalf of one Mrs. Oliver. 
She was nota party to the record, and it is alleged on affidavit that 
she is a purchaser in good faith for a valuable consideration after issu- 
ance of final certificate. The affidavits of several persons claiming to 
be residents in the vicinity of the tract, and stating in detail that Joline 
complied fully with the law, are furnished. Itis further stated that 
Mrs. Oliver at the time of the purchase did not know there was any | 
defect in the proof of Joline. The date of purchase is not shown. 

This application is based on additional testimony as to the residence 
of the entryman. In the case of John C, Featherspil (4 L. D., 570), it 
was held: “In determining this case the fact that there is a mortgagee 
now interested in maintaining the validity of the entry brings no new 
element into the consideration thereof, inasmuch as he can have no better 
right than the entryman would have if present, and with whose rights 
the government deals only, regardless of any sale, assignment or lien 
made by him to third parties, recognizing, however, the right of said 
third parties, where their interests have been acquired subsequent to 
the issue of final certificate, to appear and protect the same by showing 
proper compliance with the requirements of the law on the part of the 
entryman.” That ruling was affirmed in the case of Cyrus H. Hill (5 
L. D., 276), wherein a motion for review on the part of certain mort- 
gagees, based on want of notice of the Commissioner’s decision, was de- 
nied, as follows: “In the case under consideration there was nothing 
in the record to show that Hill had mortgaged the tract in question ; 
and it was no part of the duty of the United States officers to search 
the records in the proper territorial office to ascertain whether any 
transfer of said land had been made or lien placed thereon by him, in 
order to send notice of the rejection of the final proof to such transferee 
or lienor. Notice was sent to the entryman, an appeal was taken by 
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him, and on said appeal the judgment of your office was affirmed. 
There is therefore nothing in the first point to require the revocation 
of my former decision.” Following therwling in said cases, I must hold 
that the transferee is in no better position to complain of said decision 
of October 21, then would be the entryman. Thealiegations now made 
relate to the sufficiency of the residence. That question was fully con- 
sidered by your office and by this Department, and passed upon in the 
light of the evidence then in the case. The allegations now made can 
not be considered as newly discovered evidence, and I am fully satis- 
fied would not entitle the entryman toa review. This being so, the 
motion for review filed by his assignee must be denied. 


Se 


PRACTICE—SERVICE OF NOTICE—JUDGMENT. 
DOWNEY v. BRIGGS. 


That the original notice of contest, instead of a copy, was left with the entryman, 
constitutes no valid objection to the service. 

If the testimony taken at a hearing shows that an entry should be canceled such ac- 
tion will be ordered, though the evidence may not fully sustain the charge upon 
which the contest was brought. - 


Acting Secretary Muldrow to Commissioner Sparks, April 19, 1887. 


! 

I have examined the case of Charlie E. Downey v. Jay D. Briggs, as 
presented by the appeal of the former from the decision of your office, 
dated May 22, 1885, dismissing his contest against timber culture entry 
No. 973 of the 8. § of the NW. 4 and the N. 3 of the SW. 4 of See. 11, - 
T. 30 N., R. 9 W., made by said Briggs May 15, 1879, at the Niobrara 
-jand office, in the State of Nebraska. | 

The record shows that Downey filed his affidavit of contest on March 
29, 1884, alleging that the entryman failed to comply with the law as to 
cultivation and planting of trees, tree seeds, or cuttings, and that he 
“has otherwise failed tocomply with the law.” Notice of contest issued 
March 29, was served upon the defendant personally on April 8, and 
May 24, 1884, was set for the trial of the case. The register and re- 
ceiver state that “both parties appeared at that time with their attor- 
neys,” and from the testimony submitted they find that the allegations 
of coutestant. were not proven and that the charge that the entryman 
had relinquished said claim was not sustained. 

On May 22, 1885, your office affirmed the decision of the local office 
on the merits of the case, but declined to rule upon the action of the 

local officers in overruling the motion to dismiss said contest on account 
of improper service. The only objection raised to the service is, that 
the original notice was left with the entryman instead of a copy. This 
objection cannot be sustained and the decision of the local land officers in 
overruling the same was correct. Their statement, however, that both 
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parties were at the hearing with their attorneys does not exactly cor- 
respond with the record, if they intend to say that the entryman was © 
present at the hearing. The testimony of the contestant tends to show 
that the land was not properly cultivated, the planting either not done 
at all, or not properly done; that at the date of the hearing there was 
not a single living tree upon said claim and that the entryman admitted 
that he had relinquished and sold said claim to one Benner, who was 
present at the hearing. 

An affidavit of a justice of the peace was offered in evidence, stating 
that on April 4, 1884, he had taken the acknowledgment of said Briggs 
that he had relinquished and sold said-claim to said Benner, 

It does not appear that this affidavit was taken in accordance with 
the rules of practice for taking depositions, and, hence, cannot be con. 
sidered. It clearly appears, however, that Briggs admitted that he had 
reliuquished said tracts and sold his claim to said Benner, who was 
present at the hearing and did not deny this assertion. If it was un- 
true, Benner could easily have taken the stand and denied it. This he 
did not do. He was present at the hearing, interested in the defense 
of the claim, and when the damaging statement was made concerning — 
the sale to him, he remained silent and did not deny that he had bought 
said claim. It has been repeatedly held by this Department that where 
the testimony taken at a hearing shows that an entry should be can- 
celed, such action will be ordered, although the evidence may not fully : 
sustain the charge upon which the contest was brought. Smith »v. 
Brandes, (2 L. D. 95), Murphy v. Longley e¢ al. (4 L. D. 239), Lee v. 
Johnson (116 U.S. 48). 

It appearing that said Briggs has relinquished and sold his said claim, 
the entry should be canceled, 

The decision of your office dismissing said contest is, therefore, re- 
versed. 


TIMBER CULTURE CONTEST—PRE-EMPTOR. 


KELLY v. MAYNARD. 


. The term ‘‘ homestead laws” in the third section of the timber culture act is used in 


a generic sense and will embrace the pre-emption law. 

The right of contest against a timber culture entry in default extends to an applicant 
| for the land under the pre-emption law. © 
The case of Buttery v. Sprout overraled. 


Acting Secretary Muldrow to Commissioner Sparks, April 21, 1887. 


On November 19, 1880, Moses Maynard made timber culture entry of 
the NW. 4 of Sec. 34, T. 108 N., R. 62 W., Mitchell, Dakota. August 
19, 1883, Charles A. Kelly brought contest alleging failure to comply 
with the law. At the hearing contestee failed to appear, and on the 
testimony then taken the local officers held that the allegations had 
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been sustained, and recommended the cancellation of said entry. No 
appeal was taken and the papers were forwarded in regular order. 
Your office, on examination of the papers, dismissed the contesi, hold- 
ing that, ‘the contest was illegal ab initio, for the reason that the con- 
testant applies to make pre-emption filing, instead of homestead or 
timber-culture entry of the tract. See Buttery v. Sprout, 2 L. D., 293.” 

The case cited holds that. Buttery’s contest—in all respects similar to 
that of Kelly—*‘ was initiated without authority of law and must be re- 
garded as nil.” This ruling is based on a construction of the third sec- 
tion of the act of June 14,1878, Said section provides: 

That if at any time after the filing of said affidavit, and prior to the 
issuing of the patent for said. land, the claimant shall fail to comply 
with any of the requirements of this act, then and in that event such 
land shal] be subject to entry under the homestead laws, or by some other 
person under the provisions of this act. (20 Stat., 113.) 

Construing this section said case proceeds: “I doubt not that Con- 
gress intended the third section of the act of 1878 to restrict the right 
of contest thereunder to certain species of claimants expessly named, 
to wit, homestead and timber culture claimants, and to them only upon 
the condition precedent that they file an application to enter the land 
' themselves.” 

This ruling has been departed from in subsequent cases, although the 
ease of Buttery v. Spreut has not been specifically overraled. In the 
case of Satterlee v. Dibble (2 L. D.,307), the successful contestant against 
a timber culture entry on the allegation of failure to comply with law, _ 
was awarded the preference right to enter under the act of May 14, 1880, 
although he never filed an application to enter the land. In the case 
of Pierce v. Benson (2 L. D., 319), where such contestant alleged that 
he had offered av application to enter at the hearing, and-.was told by 
the local officers that such application was unnecessary, it was held 
that “as he was allowed to contest without filing an application, and 
as he proved his allegation, he is entitled toa preferred right of entry.” © 
It certainly cannot be urged that such contestant who files a declaratory 
statement is in any worse condition than one who fails to file any ap- 
plication to appropriate the land. The strictest rule that could be in- 
voked against him is one that would treat.the declaratory statement as 
mere surplusage. Itis therefore clear under rulings of the Department, 
above quoted, and subsequent to the Buttery case, that the contestant 
in the case at bar is entitled to the preference right of entry. In other 
words, it is not a “condition precedent” to the right of coritest that 
such contestant must apply to enter the land under the homestead or 
timber culture law. | 

But further, the ruling in said case of Buttery v. Sprout as to the 
scope of the term ‘‘ homestead laws” is opposed to the construction of 
that phrase by this Department in similar instances. In the case of 

xeorge 8. Bishop (1 L. D., 95), it was held that the term ‘‘ homestead 
laws” in section 2, act of June 15, 1880 (21 Stat., 237) was used ina 
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generic sense, and that an intervening timber culture entry, or pre-emp- 
tion filing, if followed by entry, would defeat the right of purchase under 
that act. Indeed, to hold otherwise would be to deter pre-emptors or 
timber culture entrymen from seeking to acquire title to any tract of 
land that’ had been covered by a homestead entry made prior to June 
15,1880. Thisruling has been steadily followed and is again announced 
in the case of Charles C. Martin (3 L. D., 373). In the case of Fraser v. 
Ringold it was held that said term would embrace a desert land entry. 
(3 L. D., 69.) The rulings of the Department on this question should 
be reconciled, and made consistent. To follow the ruling in Buttery v. 
Sprout is to say that Congress intended to suspend the action of the 
pre-emption law as to all tracts covered by timber culture entries, where 
the entryman had failed to comply with the law. There is certainly no 
reason for such action in the nature of the entry, or the contest, or the 
pre-emption law itself, nor do the words of the statute disclose any in- 
tention to interfere with the operation of that law. To secure harmony 
in the rulings of this Department, and to maintain the integrity of the 
land law system—for all such laws are construed in pari materia—I find 
it consistent to hold that the term “homestead laws” in the statute in 
question was used in a generic sense, and will embrace the pre-emption 
law. | 
It is in the interest of good administration of the land laws that aban- 
doned entries should he canceled, and the land covered thereby thrown 
open to entry to others. Contestants are favored by law, and contests 
encouraged by the Land Department. It is incongruous to suppose 
that in the case of an abandoned timber culture entry, Congress de- 
parted from this evident policy, unless some reason can be assigned. 
Said decision is reversed, the entry will be canceled, and the declaratory 
statement allowed to go to record. The case of Buttery v. Sprout, in 
so far as it conflicts herewith, is hereby overruled. I am satisfied that 
no confusion in the practice can arise from this action, nor will harm be 
done to any party to a contest. 


a oeen a aeaee 


RAILROAD GRANT--ACCEPTANCE OF CONDITIONS. 
New OrLEeans & Pac. R. R. Co. 


It is the duty of the Secretary of the Interior to issue patents to said Company when 
ever they have filed in the Department satisfactory evidence of full compliance 
with the act of February 8, 1887. 


Acting Secretary Muldrow to fF. A. Babcock, Heo York City, April 23, 
1887. 


I have considered your petition in the matter of the New Orleans 
and Pacific Railroad Company, as assignee of the Baton Rouge and 
Vicksburg Railroad Company’s land grant, asking this Department to 
refuse to issue any further patents to the New Orleans Pacitic Railroad 
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Company until the determination of an action brought by yourself 
against the New Orleans, Baton Rouge and Vicksburg Railroad Com- 
pany, and others, or until the New Orleans Pacific Railroad Company 
shall surrender and deliver unto yourself a certain number of first 
mortgage bonds secured by the land grant heretofore conveyed to the 
New Orleans Pacific Road by the New Orleans, Baton Rouge and 
Vicksburg Railroad Company, for and in lieu of, and as a discharge of 
au obligation heretofore imposed upon the New Orleans, Baton Rouge > 
and Vicksburg Company. : | _ 

The third section of the act of February 8, 1887, entitled “ An act to 
declare a forfeiture of lands granted to the New Orleans, Baton Rouge 
and Vicksburg Railroad Company, to confirm title to certain lands, 
and. for other purposes,” provides— 7 


That the relinguishment of the lands and the confirmation of’ the 
grant provided for in the second section of this act are made and shall — 
take effect whenever the Secretary of the Interior is notified that said 
New Orleans Pacific Railroad Company, throngh the action of a ma- 
jority of its steekholders, has accepted the provisions of this act, and 
is satisfied that said company las accepted and agreed to discharge all 
the duties and obligations imposed upon the New Orleans, Baton Rouge 
‘and Vicksburg Railroad Company by act of March third, eighteen hun- 
dred and seventy-one, entitled ‘ An act to incorporate the Texas Pacific 
Railroad Company, aud to aid in the construction of its road, and for 
other purposes.’ 


I have now to advise you that the New Orleans Pacific Railroad 
Company have filed in the Department a certified copy of a resolution 
passed by a majority of the stockholders of said company, at a meeting 
called for the purpose of accepting the provisions of said act of March 
3, 1871, in the following terms, to wit: 


Be it resolved by this meeting, representing sixty-seven thousand 
shares of stock out of the sixty-seven thousand and two hundred shares 
issued and outstanding, that the above resolution be, and the same 
hereby is, in all things ratified and confirmed; that this company does 
hereby accept the provisions of said act of Congress of February 8, 1887; 
and also accepts and will discharge all the duties and obligations im- 
posed upon the New Orleans, Baton Rouge and Vicksburg Company 
by said act of Congress of March 3, 1871. 

Resolved, that the said board of directors are hereby authorized and 
directed to adopt any and all resolutions, and the President and Secre- 
tary of this Company to execute any and all instruments, under cor- 
porate seal or otherwise, necessary to complete, consummate or evidence 
such acceptance of said act of February 8, 1887, and to execute any 
instruments required or needful, whereby this company agrees to dis- . 
charge all duties and obligations imposed upon the New Orleans, Baton 
Rouge & Vicksburg Railroad Company by said act of March 3, 1871, 
entitled ‘An act to incorporate the Texas Pacific Railroad Company, 
and to aid in the construction of its road, and for other purposes.” 


Considering that it is the duty of the Secretary of the Interior to is- 
sue patents to said company Whenever they have filed in the Depart- 
nent satisfactory evidence of full compliance with the act of February 
8, 1887, I must decline to grant your application. 7 
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DESERT ENTRY—TIMBER LAND. 


RIGGAN v. RILEY. 


A tract embracing several acres of timber is not subject to desert entry though the 
~ Jand will not produce an agricultural erop without irrigation. 


Acting Secretary Muldrow to Commissioner Sparks, April 12, 1887. 


I have considered the case of James M. Riggan v. William T. Riley, 
as presented by the appeal of the former from the decision of your 
office, dated March 31, 1885, dismissing his contest against the latter’s 
desert land entry No. 72, made January 7, 1881, at the Boise City land 
office, in the Territory of Idaho, upon unsurveyed land, containing 
462.57 aeres. | | | 

The record ‘shows that the township plat of survey was filed in the 
local Jand office on March 9, 1533, and said entry was adjusted by the 
register and receiver to cover the W. 4 and W. $ of SE. 4 of Sec. 4, and 
the SE. 4 of the NE. 4 of Sec. 5, T. 2 N., R. 18 HE. 

On June 22, 1883, Riggan filed lis affidavit of contest, duly corrobo- 
rated, in which be alleged that he was a “bona fide” settler upon the 
W.4 of the SW. 4 of Sec. 4, and the E. 4 of the SE. 4 of Sec. 5, in said 
township; that he offered to file a pre-emption declaratory statement 
upon said tract, alleging settlement May 6, 1851, which was rejected by 
the local land officers on account of conflict with said desert land entry ; 
that since his said settlement he has made valuable improvements upon 
said tracts and has continued to reside thereon with his family; that said 
entry was not made in good faith to reclaim the land, but for specula- 
tive purposes; that the land in controversy is non-desert in character, 
and a great part of it covered with timber and grasses, and that the 
entryman has already alienated the land covered by said entry. 

It also appears from the decision of the local land officers that one 
A. M. Purdam made a similar allegation against said entry, and claim- 
ing for himself said tract in Sec. 5. Your office, on August 31, 1883, 
directed the local land officers to order a bearing to determine the char- 
acter of the land and the good faith of the entryman in the preinises. 

The hearing was duly had, both parties being present in person and 
represented by counsel. | 

It appears that after said hearing had commenced, Riley relinquished 
all claim to the tract in Section 5, and the contest so far as Purdam 
was concerued was dismissed by the local land officers, and the case 
proceeded upon the allegations made by Riggan, as aforesaid. From 
the testimony submitted, the register and receiver found that the land 
was desert land in character; that it will not produce crops in paying 
quantities without artificial irrigation; that the adjustment of said 
entry so changed the location on the west side as to include some tim- 
ber lands; that there are a few cottonwood trees growing along the 
western edge of said lands, where the lands approach the river; that 
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this fact is shown by a preponderance of the evidence, and it is cor- 
roborated by the personal observation of the local land officers, made 
while passing along the public road near said land; that said entry 
was made in good faith and not for speculative purposes, and that the 
contest should be dismissed. Your office, on March 31, 1835, affirmed + 
the action of the local land officers, and held that “it appears from the 
evidence that the entryman has acted in perfect good faith in the 
matter of the reclamation of the land embraced in his entry.” 

_ This record has. been carefully examined. The testimony is exceed- 
ingly voluminous, covering about fifteen hundred pages, a large portion 
of which is quite irrelevant, and many of the statements wholly irre- 
concilable. The evidence shows that said entry was made upon unsur- 
veyed land, along Wood River, as above stated, and that some months 
after, but prior to survey, said Riggan settled upon the W. 4of the SE. 4 
of said Sec. 4, made valuable improvements thereon aud has continuously 
resided upon the land to the date of said hearing. While a large num- 
ber of witnesses were examined in the case and their testimony upon 
many material points is directly in conflict, yet a careful examination 
of the whole evidence shows by a fair preponderence that the south 
forty in dispute is timber land, and therefore not subject to entry under 
said desert land act. The witnesses for the contestant estimate the 
number of acres upon which there are timber trees to be from fifteen to 
thirty-five acres, and the size of the trees from two to three feet in di- 
ameter and forty to sixty feet in height. The testimony of the con- 
testee shows that there are some trees on both forties in dispute, but 
he claims that the growth is scrubby and does not exceed one acre 
on the north forty aud five acres on the south forty in controversy. 
Other witnesses for the contestee state that there are from two or three 
acres of timber on the north forty and from eight to ten acres on the 
south forty. 

Section second of the desert land act, approved March 3, 1877 (19 
Stat., 377), provides “that all lands exclusive of timber lands and 
mineral lands, which will not, without irrigation, produce some agri- 
cultural crop, shall be deemed desert lands within the meaning of this 
act.” 3 

It is clear that, even if it be shown that the land will not produce 
some agricultural crop without irrigation, yet, if the testimony shows 
that there are several acres of timber on the land, such land can not be 
- entered under said act. 7 

But there is another element in the case that requires careful and 
serious consideration. Itappears that on June 7, 1882, said Riley, with 
four others, entered into an agreement with the Idaho and Oregon Land 
Improvement Company, by which, for and in consideration of the sum of 
four thousand dollars to them in hand paid by said company, the receipt 
thereof being duly acknowledged, and in consideration of the further — 
sum of six thousand dollars, to be paid as stipulated in said agreement, 
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and ten thousand dollars of non-assessable stock, to be paid to said 
parties within sixty days after the date of said agreement by said com- 
pany to the said parties of the first part, ‘‘ have leased, demised, and to 
forever let, and by these presents do lease, demise and to farm let unto 
the said party of the second part and to its successors and assigns, all 
the following described lands and premises, situate in the county of 
Alturas, Territory of Idaho, bounded and described as folows:” The 
description embraces the desert land entry No. 71 of Eben S. Chase, 
one of said parties, containing 455.33 acres, the desert land entry No. 
64 of John Hailey, containing 484.87 acres; the desert land entry No. 
72 now in controversy, containing 462.57 acres, and the desert land 
entry No. 66 of F. P. Cavanagh, containing 469 acres—making a total 

of 1,871.77 acres. . 

It is evident that said agreement is in effect an assignment of the 
interest of each of said parties in said entries to said: company, and, 
if fully executed, the company would obtain title to more than eighteen 
hundred acres of land. It has been uniformly held by this Department © 
that assiguments made since April 15, 1880, will not be recognized, and 
those entries nade prior to said date, which have been assigned, can- 
not be confirmed for a larger amount than six hundred and forty acres. 
See case of 8S. W. Downey (2 C. L. L., 1881); Joab Lawrence (2 L. D., 
22); David B. Dole (3 L. D., 214); Stanton v. Durbin (4 L. D., 445); 
Peter French e¢ al. (5 L. D., 19); Henry W. Fuss (ibid., 167). 

It is alleged that your office, on March 21, 1881, in r2sponse to a tele- 
gram from the register of said office, at Boise City, advised him that 
any person having initiated a desert Jand entry by making first pay- 
ment can lease the same with an agreement to sell after patent is ob. 
tained from the government, without jeopardizing his own title, and 
that said agreement was made in pursuance of said advice. It is to be 
observed, however, that the agreement was made more than a year 
subsequent to the receipt of said instruction and went far beyond it. 

It does not appear that Riley had made any effort to reclaim said 
claim, nor is it shown that any of said parties advised your office of the 
terms of said agreement prior to its execution, and it cannot be pre- 
sumed that it was the intention of your office to change the settled 
ruling of the Department and allow parties to do indirectly what they 
could not do directly. 

Aside from the evidence tending to show that the tracts in contro- 
versy were not subject to desert Jand entry, a careful consideration of 
the whole record shows that the whcele entry is illegal and should be 
canceled, ! 

Your attention is called to the fact that an inspection of the records 
of your office shows that said entry has not been posted upon the tract 
book of your office. The better practice would seem to be to post said 
entry on the tract book and note thereon the contest that is made 
against it. 
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The decision of your office dismissing said contest is reversed, and 
you will cause said entry to be canceled. 

On July 12, 1586, your office transmitted to this Department for con- 
sideration iu this case the report of a special agent of your office, rela- 
tive to the validity of said entry. Said report contains no new evidence, 
and its recommendation has not been considered in arriving at the 
conclusion herein. 


SWAMP LAND—MANNER OF SELECTION. 
STATE OF LOUISIANA. (ON REVIEW.) 


Acting Secretary Muldrow to Commissioner Sparks, April 14, 1887. 

From the foregoing it is clear that the State elected to make the field 
notes of survey the basis of the adjustment of both of said grants. In- 
deed as appears in the quotation from the argument of counsel (page 
9) in said decision of March 25, 1887, “the field notes made by the 
United States deputy surveyor irere agreed upon as the basis as being a 
substantial compliance with the law,” and it wonld seem that the State, 
after the lapse of nearly forty years, is estopped from oes such 
election, if she were so disposed. 

The two letters referred to (supra) were not before this peaaeanent 
when said decision was rendered, and hence it did not clearly appear 
that the State had made the election as above indicated.  .. 

But since the State has alreatly made said election, it Will be un- 
necessary to call upon her to elect anew ‘“ whether the field notes of 
survey shall be made the basis of the final adjustment of said grants,” 
and to that extent said decision (of March 25th) is hereby modified. 


PRACTICH—APPEHAL—CER TIORARI. 


C. N. NELSON LUMBER Co. 


An appeal filed by a transferee before notice of the decision was served on the entry- 
man, was in time under the rules of practice. 


Acting Secretary Muldrow to Commissioner Sparks, April 23, 1887. 


The ©. N. Nelson Lumber Company has filed an application for cer- 
‘tiorari under rules of practice 83 and 84, in the matter of pre-emption 
cash entry No. 3787 of Stephen Pennington of the BK. 4 of SE. 4 of Séc. 
30, and the E. 4 of NE. 4 of See. 31, T. 59, R. 18, Duluth, Minnesota, 

Brot this appleation: and accompanying exhibits the following al- 
leged facts appear: Said entry was made October 16, 1882, and upon 
evidence taken at a hearing subsequently had was held for cancellation 
by your office on the 31st of August1883. April 14, 1884, Messrs. Cur- 
tis & Burdett, of this city, addressed a communication to your office, 
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setting forth that they represented “ certain parties, who, as innocent 
purchasers in good faith,” bought the land after entry made, that said 
purchasers were not parties to the hearing theretofore had, and request- 
ing an opportunity to be heard as intervenors, ete. 

More than two years thereafter, to wit: August 14, 1886, your office, 
referring to said communication of April 14, 1884, informed said at- 
torneys “that. you do not state for whom you appear, as required by 
the rules of practice,” and on the same day again held said entry for 
cancellation. November 14, 1886, said attorney s, referring to your said 
letter of August 14th preceding. addressed to them, informed your office 
that in this case they appeared for the C. N. Nelson Lumber Co., of St. 
Paul, Minnesota, “innocent purchasers of the land in question.” No- 
vember 9th, same year, your office informed said attorneys that said 
entry bad been held for cancellation August 14, 1886, as aforesaid. 
Thereupon, on the 12th of the same month, an appeal from said order 
of cancellation was filed on behalf of said purchasers, which was denied 
by your office March 5, 1887, on the ground that said appeal was not 
filed within the sixty days allowed by law. Upon motion for review of 
said last decision, accompanied by a formal application of said company 
to intervene, filed March 22, 1887, your office, on the 30th of March, 
1887, adhered to its former decision, declining to transmit said appeal. 
Hence the present application. 

It is alleged by applicants that notice of your decision, dated August | 
14, 1886, holding said entry for cancellation, was not served by the 
local office on the entryman himself, or upon any one for him, until 
some time in December, 1886, which allegation appears to be admitted 
by your office. It would seem that the appeal of the transferee who 
claims under said entryman, having been filed before said entryman 
was notified of the decision holding his entry for cancellation, was 
clearly in time under the rules, and should not have been dismissed. 

If the allegations in this petition be true, it would appear that the 
applicant is entitled to the relief prayed for. You will therefore please 
transmit the record of the case to this Department, and in the mean- 
time suspend further action therein until further advised. 


a 


PRACTICE—RULE 48—IRREGULARITY. 


HaRRIS v. MAYNE. 


The refusal of the entryman to answer, on cross-examination, questions pertinent to 
the issue, is such an irregularity as to warrant the General Land Office in a re- 
examination of the case though no appeal was taken from the decision of the 
local office. : 


Acting Secretary alae to bani eens Sparks, April 23, 1887. 
I have considered the case of Albert G. Harris v. William W, Mayne, 


involving the NW. 4 of Sec. 1, T. 110 N., R. 63 W., Huron, Dakota 
Territory. ee 
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It appears that on June 26, 1880, Mayne filed soldier’s homestead 
declaratory statement for the NW.4o0f Sec. 33, T. 111, R. 62, then in 
the Mitchell, but now in the Huron land district; on January.7; 1881, 
he made homestead entry thereof, and having made final proof on 
February 1, 1882, received final homestead certifivate therefor, being 
allowed a credit for his military services sufficient, with actual resi- 
‘dence upon the land, to make up the five years required. On Decem- 
‘ber 7, 1881, nearly two months prior to the last date, he filed another 
soldiers homestead declaratory statement for the NW. 4 of Sec. 1, T, 
110 N., R. 63 W. the tract involved in this case. On February 12, 
1852, he also filed pre-emption declaratory statement for the same 
tract, claiming settlement thereon three days before, and on November 
22, 1882, he made final proof and cash entry thereon, receiving final 
perrieeats the same day. 

On December 26, 1883, Harris filed an affidavit in the local office, 
setting forth that Mayne was not a qualified pre-emptor at the time he 
entered said last described tract, and could not lawfully prove up on 
the same, because he had a soldier’s declaratory statement on each of 
said tracts at the same time; that at the time of making the filing on 
the second tract he had not proved up on the first, and that he moved 
from land of his own—the homestead—to reside upon said pre-emption 
claim. | 

This affidavit being transmitted to your office, on February 4, 1884, 
a hearing was ordered “to determine the validity of” said cash entry. 
In the notice of this hearing, served upon Mayne, the charges were 
stated to be that the said pre-emption eash entry ‘‘ was perfected 
‘through fraud and in violation of law, in that you were holding a home- 
stead upon the NW. 4 of Sec. 33—1L1—63, at the time of making set- 
tlement upon said NW. 4 of 1—110—63; that you were not a qualified 
pre-emptor at the time of entering said tract; that you had a soldier’s 
‘declaratory statement on each of said tracts, whieh is fraudulent, and 
that you failed to establish and maintain a bona fide residence upon 
‘said NW. 1 of Sec. 1, as required by law.” Hearing was had on April 
18, 1884, both parties being present tn person and by attorneys, with 
a number of witnesses. 

Testimony was offered by contestant to prove that Mayne had placed 
a second soldier’s declaratory statement on the second tract before he 
completed final proof on the first; and that he had after receiving 
certificate for the first tract removed therefrom to the second in viola- 
tion of law, but no evidence was then introduced to prove that Mayne 
had not after settlement complied with the requirements of law as to 
residence and improvement on his pre-emption claim. 

The defendant by his testimony sought to show that he had enlisted 
twice in the army, had been twice discharged, that because of the two 
discharges possessed by him, he thought and was advised that he was 
entitled to file two soldier’s declaratory statements for the two tracts; 
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that in point of fact he made final proof on January 14, 1882, though 
said final proof was not approved and certificate issued by the register 
and receiver until February 1, 1882; that he left the homestead tract 
on January 16, 1882, and moved into a house in the town of Huron, 
which he rented on the same day he made first final proof, paying rent 
for one month in advance; that this was done when he found be was 
unable to farm, because of bad health and wounds ; and having for- — 
merly been a minstrel he had made an arrangement with other parties 
to organize a minstrel troupe and travel; that such troupe was organ- 
ized, gave exhibitions in Mitchell, Alexander, Park, Croton and Sioux 
Falls, and then disbanded, having been in existence about two weeks. 

In his own testimony Mayne stated that when he left the homestead 
tract he had no intention of returning to it; in fact, he says that he 
left in consequence of a previous arrangement to organize the minstrel 
troupe, and that his purpose was to sell said tract; but does not say 
whether said agreement was made prior or subsequent to making final 
proof thereon. He says, however, that his second soldier’s declaratory 
Statement was filed on the second tract after he had made application to 
make, but before he had made, final proof on the homestead tract; that 
he filed the second soldier’s declaratory statement in order “to get a 
claim to sell it and make some money out of it, I had no idea of going 
on to settle it”; thought he had a right to do this as others had done 
before. 

In his final proof on his pre-emption claim, Mayne and his witnesses 
testified that he settled on said tract on February 9, 1882, aud that his 
residence bad been “ continuons” since. On cross-examination in this 
‘contest, he adinitted that, during that so-called “‘ continuous” residence, 
he had a rented house in the town of Huron and lived there “ part of 
the time.” On beirig pressed as to how much of the time he lived in 
town, or how long before the inaking of final proof he moved into town, 
he refused, under instruction from his attorney, to answer, ou the ground 
that residence upon the pre emption claim was not in controversy. He 
was pressed again and again, and some thirty questions, bearing on this 
point, were put to him and each one he declined to answer, so that no 
further information was obtained from him as to this matter. It was 
also in evidence that Mayne, after proof, left said claim, and had since 
sold the same and was now residing on bis homestead claim, which had 
been largely improved. 

On October 31, 1884, the register and receiver decided in favor of 
Mayne, basing their opinion entirely upon the failure of evidence to 
sustain the charge that he bad left his homestead and moved to town 
for the purpose of evading the law, which prohibited the removal from 
land of his own to a pre-emption cai 

No appeal was taken from this decision, and the papers in shes case 
were transmitted to your office, where, on July 31, 1885, after a review 
ef the evidence, you were “of the opinion that aa filing and entry 
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were not made within the intention of the pre-emption law, that is, for 
the purpose of making the same a home, but, on the contrary, merely as 
a speculation.” And though no appeal was taken you reversed the 
judgment and held Mayne’s cash entry for cancellation. A reconsider- 
ation of this decision was asked and denied, whereupon an appeal was 
taken; on which the case is now before me. : 

A letter from Jra A. Heath, of Wolsey, Dakota, states that he has 
purchased the land in controversy, that the reconsideration of your de- 
cision was asked for, and the present appeal taken by him. 

It also appears that Harris, the contestant, is dead, though it is not 
stated when he died. | 

The reversal of your decision is asked, principally on the ground that 
the finding of the register and receiver, being one of fact, was conclu- 
’ sive in the absence of an appeal, under rule 48, unless for some of the 
prescribed reasons, none of which it is alleged existed. 

In this I do not.concur. The first reason for which you are author- 
ized to reverse the findings of facts by the local officers is, ‘‘ Where fraud 
‘or gross irregularity is suggested on the face of the papers.” An in- 
spection of the record shows a “gross irregularity” on the part of the 
claimant in refusing, on cross-examination, to answer questions proper 
and pertinent, goiug to the very foundation of the inquiry—his good 
faith in making said pre-emption entry. In your office letter ordering 
the hearing, it was stated that the investigation was sought in order 
‘to determine the validity” of the cash entry. The inquiry was not re- 
Stricted to the one point passed upon by the register and receiver, as 
to whether the party had moved from land of his own to reside upon the 
pre-emption claim; but,to determine ‘the validity of the cash entry” 
in any and every respect. The notice of contest served upon Mayne 
expressly stated that one of the charges made was that. he had ‘failed 
to establish and maintain a bona fide residence upon said NW, + of See. 
1, as required by law.” So that the questions asked the witness were 
directly pertinent to the matters to be inquired about and there was no 
excuse for his refusal to answer them. Inthe case of Mann vw. Huk (3 
L. D., 452), the testimony of witnesses, refusing to answer under similar 
circumstances on cross-examination, was entirely excluded from cqn- 
sideration, and the case decided ou the other testimony in the case. It 
was there said, “It is not to be supposed that I will consider testimony 
taken under such circumstances as these, but rather that it should be 
discarded as unworthy of belief, because the protestant, speaking 
through the mouth of his attorney, was unwilling to submit his wit- 
nesses and himself to the test of a cross-examination.” In this case, as 
was done in that, the testimony of the recusant witness should have 
been discarded. This “gross irregularity” being shown by the record, 
you bad a right to look further and see whether or not it affected the 
determination arrived at. An examination of the decision of the local 
officers shows that they gave full credit to the testimony of Mayne and 
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base their decision almost entirely thereon. Nor do they in the remotest 

way allude to the ‘gross irregularity” attending the taking of that 
testimony. It is true there is the testimony of other witnesses tending 
to show the removal of Mayne’sfamily from the homestead in the mid- 
dle of January, 1882, the renting of the house in Huron for one month, 
the organization of the minstrel troupe and its brief existence, but none 
of this testimony would justify the register and receiver in reaching the 
conclusion arrived at without considering the testimony of Mayne. His 
testimony, under the circumstances, they should not have considered, 
because of this ‘‘ gross irregularity,” and it was proper for you to go be- 
hind their finding of facts and determine the case upon all the evidence. 

But in addition to this it is to be recollected that the government is_ 
a party to this contest. Harris having failed to appeal, any rights he 
might have acquired, by w decision in his favor, were entirely eliminated, 
and the case thus became one between the government and the entry- 
man, and it was your duty to examine the whole record carefully with 
a view tothe protection of the interests of the United States. Rule 48 
does not pretend to and could not prevent such examination. . That — 
rule is intended to and does relate entirely to a determination of the 
rights of the contesting parties, and does not deprive your office of its 
necessary supervision in the interest of the government. In this view 
your action in going behind the findings of the register and receiver 
was also correct and is approved. 

Upon a careful examination and consideration of the whole case, I 
am satisfied that said pre-emption claim was speculative in its incep- 
tion, fraudulent in its attempted consummation, and without the shadow 
of good faith in any of its phases—the whole transaction being a thinly 
disguised attempt to obtain government land nnder the merest pretense 
and semblance of compliance with the requirements of law. 

I therefore affirm your judgment, and direct the cancellation of said 
- cash entry. 


PRACTICE—MORTGAGEE—NOTICE. 
AMERICAN INVESTMENT Co. 


An assignee or mortgagee may file in the local office, under oath, a statement show- 
ing his interest in a pending entry, and have the same noted of record, and there- 
after he will be entitled to notice of any adverse action on said entry. 


Acting Secretary Muldrow to Commissioner Sparks, April 26, 1887. 


I am in receipt of a communication from George L. Beckett, esq., of 
April 9, 1887, relative to the right of assignees and mortgagees to have 
their names noted on the records of the local office in cases in which 
they are interested, their object being to facilitate the supplying of de- 
fects and to supply to the loca lofticers information as to their interests, 
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so they may receive notice in all cases where entries in which they are | 
interested may be held for cancellation. | 

Kinclosed with said letter are copies of the following letters, to wit: 
From George L. Beckett to Commissioner, of January 9, 1887. Irom 
Assistant Commissioner to George L. Beckett, of February 9, 1887. 
From George L. Beckett to register and receiver, Yankton, Dakota, of 
February 28, 1887. From Commissioner to register and receiver, Yank- © 
ton, Dakota, of March 28, 1887; and from register, Yankton, Dakota, 
to George L. Beckett, of April 7, 1887—all of which, together with the 
Jetter of George L. Beckett first above referred to, are herewith trans- 
mitted. 

In response to the letter fk om George L. Beckett, Esq., attorney for 
the American Investment Company, inquiring whether there “ would be 
any impropriety in having the name of the American Investment Com- 
pany noted on the land office records in cases where they are interested 

; to remedy the failure of claimants to receive notice,” 
, the Assistant Commissioner, by letter of February 9, 1887, after noting 
. that the Department iene decided “that any re claiming under 
an entryman is entitled to receive notice of any adverse action taken in 
- regard to his entry,” said ‘there can beno impropriety iv the name of the 
American Investment Company being noted on the local office records, 
in cases where said cOMpany is interested. In fact, to protect their 
rights, notice of their claims should be filed.” 

In compliance with the information contained in the letter of the As- 
sistant Commissioner, the American Investment Company forwarded to 
the local office at Yankton, Dakota, a list of lands in that district in 
which they are interested. 

Upon receiving this list, the register and receiver addressed a letter 
to your office making inquiry whether “it is the duty of the local officers 
to note on the records the names of mortgagees of unpatented lands, 
and if so, whether they are entitled to compensation therefor.” Both 
of said questions you answered in the negative. Your answer to the 
first question. seems to be predicated upon the view as expressed in 
your letter that the Department has not decided that “ any party claim- 
ing under an entryman is entitled to receive notice of any adverse ac- 
tion.taken in regard to his entry,” but that assignees and mortgagees 
are only entitled to notice when they are parties to the record, and 
that ‘they can not become parties to the record by a mere statement 
verbal or written, that they claim under an entryman.” 

If a mortgagee or assignee, whose name is disclosed by the report of 
a special agent, is entitled to notice of proceedings had upon such re- 
port, I can see no reason why a party who himself discloses his interest 
might not be equally entitled to notice. 

Rule 102, requiring that no person shall intervene in mM case without 
disclosing quaer oath the nature of his interest, has reference to what, 
proof shall be required in the investigation of a case where an intervenor 


DECISIONS RELATING TO THE PUBLIC LANDS. 605 


is seeking to sustain the validity of an entry, but the production of 
proof is not necessary fur the purpose of disclosing an interest in order 
to entitle them to notice of adverse action in any case in which they 
have an interest as assignee or mortgagee. 

When an entryman has fully complied-with the law and received cer- 

_ tificate of entry, he can dispose of the land covered by his entry. A 
transfer of such right as the entryman may then possess gives to the 
assignee a right to be heard to sustain the validity of that entry, and 
hence he is entitled to be made a party to any proceeding involving the 
cancellation of said entry by disclosing. under oath the nature of his in- 
terest. But an assignee or mortgagee should not be required to file 
either the original or certified copy of -his mortgage or deed of assign- . 
ment to entitle him to notice, because the action of your office might 
not be adverse to the entry, and in such case there would be no neces- 
sity to intervene. If the entry is held for cancellation, notice should. 
always be given to an assignee or mortgagee, if the fact of such inter- 
est is known, who will then be allowed to intervene to sustain the valid- 
ity of the entry by disclosing under oath the nature of their interest 
and making proof thereof as required by Rule 102. 
- Considering that itis the duty of the Department to facilitate the 
prosecution of the rights of parties, I can see no reason why a mort- 
gagee or assignee may not be permitted to file under oath in the local 
office notice of his claim under any entry in order that he may be ad- 
vised of any adverse action npon said entry and to protect his rights in 
the premises. 

You will therefore allow the American Investment. Company to file 
under oath in the local office notice of their interest in any entry pend- 
ing in said office, but they should be required to state the character of 
such interest in each case, and the filing of the said notice should be 
noted on the records. : 


CONFLICTING SETTLEMENTS JOINT ENTRY. 
. MLLER v. MILLER. 
Joint entry allowed in case of conflicting settlement rights initiated prior to survey. 
Acting Secretary Muldrow to Commissioner Sparks, April 23, 1887. 


I have considered the case of Henry Miller ». Robert Miller, involv- 
ing the SW.i of SE. 4 of See. 28, T. 152 N., BR. 61 W., Grand Torks, 
Dakota, as uesenied by the aocal of the last ace from your de- 
cision, dated September, 23, 1885, allowing joint entry under Section | 
2274 of the Revised Statutes, or, if the parties prefer, permitting Rob- 
ert Miller, who has offered final pre-emption proot for land filed upon 
by him, nieludine the tract in question, to make entry in accordance 
with his filing, after having entered into a written contract with Henry 
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Miller to convey to him that part of the tract in dispute whieh lies north 
of a furrow, which it appears was the agreed dividing line of their re-, 
spective claims, pending government survey of the lands. 

The case is fully and accurately presented by your decision and the 
facts need not here be recited. 

There is no dispute as to the line between the two claims prior to sur- 
vey. It was understood and agreed by both parties that the furrow 
above referred to should divide their claims until public survey, but 
what should thereafter constitute the dividing line is not so clear, and 
is made the issue in this contest. It is stated by both parties that the 
line of government survey should separate their claims. Henry avers, 
-however, that the agreement was that the line of division should be the 
Section line, while Robert is equally positive that it was to be the gov- 
ernment line falling nearest the furrow, whether such line should be 
sectional or subdivisional. 

On this question heariug was had. The register and receiver, before 
whom the testimony was taken, and your office were unable to deter- 
mine from the conflieting statements of the parties and their witnesses 
what the agreement, which was parol, had been, and therefore decided 
in favor of joint entry, or entry to Robert after contract as already indi- 
cated. 

Aiter a careful examination of the evidence, I am unable to arrive at 
a satisfactory. conclusion as to the fact in issue, and therefore affirm 
your decision. : 


HOMESTEAD-ENTRY—CONTEST—ACT OF JUNE 15, 1880. 
LYons v. O'SHAUGHNESSY. 


A contest instituted against the original entry suspends action upon a subsequent 
application to purchase under the second section of the act of June 15, 1880, 

A contest terminating in an order of cancellation cuts off the right of purchase under 
said act. 


Acting Secretary Muldrow to Commissioner Sparks, May 2, 1887. 


I have considered the case of Gustus Lyons v. John W. O’Shaugh- 
nessy (now deceased) on appeal by each of the parties in interest from 
your decisions of June 16 and September 25, 18835. 

John W. O’Shanglinessy departed this life on Juue 3, 1883, and his 
widow, Bridget O'Shaughnessy, appealed from your decieion of June 
16, 1885, holding for cancellation the homestead entry No, 4279 of her 
said husband on Lot 2, See. 5, T.98., BR. 2 E., New Orleans, Louisiana, 
jand district. 

Gustus Lyons appealed from your decision of September 25, 1885, 
permitting said Bridget to purchase said tract of land under the pro- 
visions of section two of the act of June 15, 1880. 
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It appears that on August 25, 1875, O’Shauglnessy madea homestead 
entry.on said tract of land, and that on December 9, 1880, Lyons did the 
same, the register of the local land office certifying that there was then 
no prior valid adverse right to said land. 

Un September 13, 1882, O'Shaughnessy made the usual formal proof 
aud obtained final homestead certificate. It appears from a report of 
the register aud receiver, dated March 26, 1885, to the Comuuissioner of 
the Gencral Land Office, that Lyons execnted @ contest affidavit on No- 
vember 18,1882, alleging abandonment of said land by O’Shaughnessy. 
It is inferred that this affidavit was in some respect defective, or that 
evidence to corroborate the facts stated in 1t was required, 

On April 1, 1884, a vew affidavit of contest, alleging the same grounds 
as the foriner one, was made by Lyons, and this was accompanied by 
additional corroborative testimony and was transmitted to the Commis- 
sioner of the General Laud Office. 

Under instructions from the Commissioner, of May 6, 1884, a hearing 
was had before the register and receiver, who, on March 25, 1885, found 
tliat the allegation of abandoument had been clearly proven and recom- 
mended that said entry of O’Shaughnessy’s be canceled. On applica- 
tion of the contestee a rehearing was obtained and on April 24, 1835, 
the register and receiver adhered to their former decision. © 

Appeal was subsequently taken to the Commissioner of the General 
Land Office, who, on June 16, 1885, sustained and approved the finding 
and recommendation of the register and receiver, and ordered, subject 
to right of appeal, etc., that said entry be canceled. Irom this decision 
the present appeal of the contestee was taken on July 18,1885. On 
the 28th of the same month the register of the Jocal land office trans- 
mitted to the Commissioner of the General Land Office an application 
of the said Bridget O’Shaughnuessy to purchase said tract of land under 
the provisions of the second section of the act of June 15, 1880, and 
submitted said application for further instructions. On September 25th 
following the application was returned to the register and receiver with 
instructions to them to allow the said widow to purchase, and on the 
29th of the same month the money was paid and a Certificate of pur- 

chase made out and signed by the register (but not delivered) to said 
Bridget O’Shaughnessy for said tract of land. The following Novem. ° 
ber the contestant Lyons took his appeal from the decision of Septeni- 
‘ ber 25th, allowing said cash entry, and the whole case is now before me. 

The testimony of the several witnesses taken in the contest before the 
register and receiver satisfactorily shows that, if O’Shaughnessy ever 
went upon the land in controversy for the purpose of actual settlement 
and cultivation, or ever established in good faith a residence thereon, of 
which fact the testimony leaves me in grave doubt, he abandoned sach 
residence in September or October, 1879. The evidence shows clearly 
that he left the premises about that time and never returned, under 
any pretense of residence, afterwards. This evidence consequently also 
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shows, that a material part of the testimony given by O’Shaughnessy 
and his two witnesses, when he obtained his final certificate No. 1502, 
which was on September 13, 1882, was false and, as far as O’Shaugh- 
nessy was concerned, fraudulent. Your decision of June 16, 1885, hald- 
ing for cancellation said homestead entry No. 4279 is therefore affirmed. 

Mrs. O’Shaughnessy should not have been permitted to make cash 
entry while the contest instituted by Lyons was still pending and un- 
determined. (See Freise v. Hobson, 4 L. D., 580.) 

It satisfactorily appears from the evdente in the case that the con- 
testant Gustus Lyons, some time during the winter of 1880 and 1881, 
moved with his family ou to, and took possession of the land in con- 
troversy, and that up to thetime hearing was had in the aforesaid contest 
case he had continuously resided upon and cultivated the same; that 
during all this time his possession of said land was open, notorious, 
exclusive, and undisturbed, and that he has during this time nade val- 
uable improvements thereon. Lyons has now also successfully con- 
tested and procured a final order for the cancellation of the O’Shangh- 
nessy entry. Under these circumstances, section two of the act of June 
15, 1880, confers no right on Mrs. O'Shaughnessy to make a cash entry 
on the land in controversy, and to permit her to do so was error. | 

Said cash entry is held to have been invalid, and is ordered to be. 
canceled. 


HOMESTEAD ENTRY—COMMUTATION—RECONSIDERATION. 
THomMas NASH. 


‘In the absence of fraud new final proof may be submitted within the lifetime of the 
original entry. 

An application for reconsideration should be acted upon without prejudice to rights 
recognized by the first decision. 


Acting Secretary Muldrow to Commissioner Sparks, May 2, 1887. 


I have considered the appeal of Thomas Nash from your decision of 
November 12, 1885, holding for cancellation his cash and homestead: 
entry on the E, 4 of NE. 4 of Sec. 9 and the W. 4 of NW. 4 of Sec. 10, T. 
153 N., BR. 65 W., Devils Lake, Dakota Territory. | 

It appears that Nash made H. E. November 2, 1883, on said tract and 
final proof October 1, 1884, and received cash entry eartificate November 
14, 1884, 

“On July 11, 1885, you found that this failure to make payment at 
time of proof was an irregularity and also that only one of the adver- 
tised witnesses testified on final proof, the other witness being another 
party. Holding this latter defect to be fatal, without passing upon the | 
sufficiency of the proof, you rejected the same and allowed Nash sixty 
days in which to make new proof, failing in which his entry would be 
canceled. On September 17, 1885, Nash asked a reconsideration of 
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your former action ; submitted his own affidavit showing the unavoida- 
ble absence of the advertised witnesses and forwarded the testimony of 
Eugene Coleman, one of them. 

On November 12, 1885, considering this application of Nash, the affi- 
davit of Coleman, and also the further fact that H. C. North, of this 
city, had filed in your office the duplicate receipt for Nash’s cash entry, 
which receipt appeared to have been recorded in the office of the rec- 
order of deeds, of Ramsey county, Dakota, on same day certificate was 
issued, you were of the opinion that claimant had “attempted to perpe- 
trate a fraud,” and you held his cash and homestead entry for cancella- 
tion. 

On his appeal Nash has filed hisown affidavit and those of all the adver- 
tised witnesses for the purpose of showing the cause of their absence on 
the appointed day; and also for the purpose of showing his entire good 
faith in the premises. In determining the case I have not thought 
proper to consider these affidavits. 

Tapprove your action of July 2, 1885, suspending the entry and re- 
jecting the proof therein, because the testimony submitted was not that 
of two witnesses whose names had been advertised, but of one adver- 
_ tised and one substituted witness. ‘See case of Frances M. Cull, 5 L. 
D., 348. | 

But inasmuch as no fraud was then found by you, the entryman was 
entitled to submit proof anew at any time during the lifetime of his en- 
try and should not have been restricted to sixty days, as was done. 
See Henry B. May’s case, 4 L. D., 557. 

The claimant also hada right to ask for a reconsideration of your 
said decision, which it thus appears was erroneous, and his application 
should have been acted upon, muuhour prejudice to his rights under the 
first decision. 

I see nothing in the papers with which he accompanied that applica- 
tion to show fraud in connection with his entry or the making of his 
proof. He did that which, under a misapprehension of the law, and bad 
advice, he thought was right; and which the register and receiver ap- 
proved, which approval was not obtained from them through any de- 
ception or misrepresentation. Nor does the fact that his duplicate 
receipt was recorded the same day necessarily, of itself, militate against 
his good faith. If he had sold the land on that day, he would only have 
done that which in the case of Myers v. Croft (13 Wall., 295), the su- 
preme court said was a proper transaction not prohibited by law. That 
such sale or a mortgage of the property had been made did not then 
appear. 

On a careful consideration of the case I.reverse your action holding 
said entries for cancellation, suspend the cash entry, reject the final 
proof submitted and direct that the claimant be allowed further time 
and opportunity during the lifetime of said entry, within which to make 
proof anew, in accordance with law, showing compliance therewith. 

2278 DEC——39 
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' FINAL PROOF—RES JUDICATA. 
GEORGE A. BROCK. 


An expression of opinion by the Commissioner of the General Land Office as to the 
validity of an entry pending before the local office is not such a decision as will 
preclude said Commissioner, or his successor, from a full examination of the case 
when reached in its regular order. 


Acting Secretary Muldrow to Commissioner Sparks, May 5, 1887. 


In the matter of George A. Brock’s pre-emption cash entry the Com- 
missioner of the General Land Office rejected the final proof, upon the 
ground that six months residence had not been proven, which decision 
was affirmed by the Department October 30, 1886, and claimant was 
required to make new proof within ninety days fern notice of said de- 
cision. 

A. motion for review of said decision is made, upon the ground that 
final proof in said case was allowed by Commissioner McFarland July 
31,1883, which fact was not known to the Secretary when said decision 
of October 30, 1886, was rendered, and that the Commissioner has no 
power to review the action of his predecessor. 

From this decision of July 31, 1883, above referred to, it appears that 
the register and receiver transmitted the final proof of Brock to the 
General Land Office without passing upon the same. The Commissioner 
returning the record to the local office said: ‘I think the entry should 
be allowed. The proof is herewith returned with directions to allow the 
same. In transmitting the entry, you are requested to file therewith 
your certificate of publication of notice omitted from the papers.” 

As all questions as to the sufficiency of final proof must be decided 
by the register and receiver before transmitting the same to the Gen- 
eral Land Office, this expression as to the validity of the entry and the 
direction to the register and receiver is not such a final decision as to 
prevent the question from being considered by the same Commissioner. 
or any. succeeding Commissioner, when the case is subsequently trans- 
mitted by the register and receiver with their decision thereon. While 
Commissioner,McFarland might have adhered to the view expressed by 
him in his'letter of July 31, 1883, yet when the case was reached in its 
order after decision by the register and receiver. it would have been 
acted upon as if no decision had been made thereon. 

‘‘The issuance of final certificate on the direction of the Commissioner 
of the General Land Office will not preclude his successor from order- 
ing a hearing as to the metits of the claim while itis yet pending in his 
office.” (Robert Hall et al., 5 L. D., 174). 

The motion is denied. 
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NOTICE BY PUBLICATION—POSTING—J URISDICTION. 
KELLY v. GRAMENG. 


Notice by publication includes posting of notice upon the land in contest, and if such 
posting is omitted the notice is incomplete, and jurisdiction is not acquired, 

The record must show affirmatively all matters of notice requisite to confer juris- 
diction. : 


Acting Secretary Muldrow to Commissioner Sparks, May 5, 1837. 


I have considered the case of John Kelly v. Fred. Grameng on appeal 
from your office decision, dated December 15, 1885, adverse to Grameng. 

It appears that appellant on September 5, 1885, made homestead en- 
' try, No. 2096, on the SW. 4 of Sec. 13, T. 32, R. 46, Valentine, Nebraska; 
that on the 16th of April, 1885, Kelly initiated contest against said 
entry charging abandonment; that hearing was ordered, the notice pre- 
scribing that the testimony be taken May 29, 1885, before H. T. Tingle, 
U.S. court commissioner, and requiring appearance at the local office 
June 3, 1885, to respond and furnish testimony concerning the alleged — 
abandonment. Testimony was taken before the U. 8. commissioner 
on the date first. named. - No testimony was offered in behalf of con- . 
testee. 

The record thus made was duly transmitted to the local office, but 
action was not there taken in the case until September 23, 1885, when 
the contest was dismissed, the following endorsement being made in 
pencil by the receiver on the back of the affidavit of contest: 

‘‘ Dismissed for the reason that contestant has furnished no-evidence 
of posting notice on land—30 days time given contestant to appeal.” 

Underneath this is the entry apparently made in a different hand— 
_“ Parties notified same day.” 

No appeal having been filed, the local office, by letter of November 
5, 1885, transmitted the papers to your office, which, upon inspection 
of the record, found that there was no evidence that notice of contest 
had been posted on the land. : 

Your office, however, proceeded to examine the testimony in the case, 
and concluded as a result of said examination: that the claimant had 
abandoned the land, and that his entry should be canceled. From that 
decision claimant is now here on appeal, averring that on the day set 
for trial he made a special appearance and filed a motion to dismiss, for 
the reason that contestant did not submit prvof that he complied with 
rule 14 of practice, in relation to posting notice upon the tract. He 
also refers to the fact of contestant’s failure to appeal from the action 
of the local office. 

I find among the papers an application, made by contestant Decem- 
ber 10, 1885, under oath, and filed in your office December 18, 1885, 
three days after the decision appealed from was rendered, setting forth 
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that he did post the required notice on the tract about thirty days prior 
to the day of hearing, but that he had neglected to set out that fact in 
the testimony; also that he had no notice of the dismissal of the con- 
test by the local office. On these statements he at the time of making | 
them asked a review of the testimony or a new hearing. 

To this your office replied by letter, dated January 7, 1886, to the 
register and receiver, that as the entry had been by letter of December 
15, 1885, held for cancellation for abandonment, the consideration cf 
said application for review and rehearing was unnecessary. . | 

From the foregoing it appears that the sole question raised by the 
appeal under cousideration is that of jurisdiction to decide the case on 
its merits under the charge of abandonment in the absence of evidence 
of complete notice, as required by the rules of practice, it being adinit- 
ted by contestant that he omitted to furnish evidence of the posting of 
notice of contest upon the land in controversy, though he states, and 
furnishes corroborating affidavits, that he did as a matter of fact post 
the notice as required by the rules. 

In my judgment your office erred in passing upon the testimony 
taken pursuant to the order for a hearing, it not appearing affirmatively 
that the local office erred in finding that there was no evidence of the 
posting of notice of contest upon the land. 

Notice by publication includes the posting of notice upon the land 
in contest, and if such posting is omitted, the notice is incomplete. 
“The proper basis for an order of publication, the publication by ad- 
vertisement, the sending of copy by registered letter, and the posting 
of copy on the land, are all constituent and essential parts of ‘notice by 
publication’; and the absence of any one of these essentials makes in- 
operative the efficacy of the others, if the defect be not waived. ” Parker 
v. Castle (1 L. D, 84), and cases cited. 3 

In this view of the question presented, your office was without juris- 
diction to decide the case on the testimony submitted, it not appearing 
froin the record that due and complete notice had been given. The ex- 
parte affidavits filed since the decision by the local office and your office 
(and without notice to contestee), to the effect that as a matter of fact 
a copy of the notice of contest was posted on the ldnd as required by 
the rules, can not be accepted as completing the record so as to now 
give jurisdiction to pass upon the testimony. | 

‘The allegations and the facts in the case are such, however, as in my 
opinion to warrant a compliance with contestant’s request that a rehear- 
ing be granted. 

Your office decision is modified accordiugly and you will direct that a 
new hearing be ordered, based upon the affidavit of contest already on 
file, after due notice as required by the rules of practice. Upon the 
record thus made the register aud receiver will make their finding, sub- 
ject to appeal as in other cases. 
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PRIVATE CLAIM—SUPERVISORY JURISDICTION. 
LETTRIEUS ALRIO. 


Ordinarily the supervisory authority of the Secretary should be invoked by appeal, 
but in case of a decision rendered without jurisdiction the irregularity may be 
corrected in a more summary manner. 

The character of the claim being res judicata, and not in issue before the General 
Land Office, its decision thereon is without warrant and of no effect. 


Acting Secretary Muldrow to Commissioner Sparks, May 5, 1887. 


On the 11th of February last A. E. Sompayrac, by his counsel, Messrs. 
Denver and Zachry, of this city, filed in the Department an applica- 
tion invoking the supervisory authority of the Secretary of the Interior 
in the matter of the execution by you of departmental decision, dated 
september 17, 1886 (5 L. D., 158), involving the scrip claim of Lettrieus 
Ajrio. This application was accompanied by your letter, dated Feb- 
ruary 4th last, addressed to said attorneys, in which you state that by 
decision dated January 31st preceding, you had declined to issue cer- 
tificates of location on this claim under the general scrip act of June 2, 
1858 (11 Stat., 294). The application alleges that since said departmental 
decision became final, you have concluded that the claim of Alrio is 
not a confirmed private land claim within the meaning of said general 
scrip act, and that acting upon such conclusion you have refused to sign 
and deliver scrip to said Sompayrac until that question can be decided 
by the Department on another appeal; that your said conclusion is not 
based upon any new facts in the case or upon any suspicion of fraud 
or irregularity, but solely upon a point of legal construction growing 
out of the record as considered by the Department when the former 
decision was rendered; that in this matter you are acting beyond your 
jurisdiction and are opening up a case which has become res adjudicata; 
and that because of “such a palpable wrong and evasion of duty” 
the supervisory authority of the Secretary is invoked. 

February 12th these papers were referred to you for consideration 
and early report, and under date of February 21, you submitted a re- 
port in the matter, and the same has been considered in connection with 
the former record material to the question now in issue. 

The main question in issue when the decision of September 17th last 
was rendered was as to which of two parties, to wit: Mrs. H. W. Rey- 
nolds and A. E. Sompayrac, was entitled to receive certificates of loca- 
tion on this Alrio claim. Mrs. Reynolds was claiming under and by 
virtue of certain proceedings having as an initial point the alleged sale 
of this claim by Alrio in 1837; aud Sompayrac based his title upon the 
proceedings of a succession sale of the effects of the then deceased con- 
firmee, had in 1882. Your office by decision of July 25, 1884 (3 L. D., 
44), had refused to authenticate said scrip and deliver the same to Mrs. 
Reynolds, because of certain defects in her chain of title, and had de- 
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nied Sompayrac’s claim because of the ruling in relation to succession 
sales in Louisiana, as found in the case of Joshua Garrett (7 C. L. Q., 
55). That decision was considered final as to Sompayrac, but not as to 
Mrs. Reynolds, and she did not appeal from it. Sompayrac, however, 
did appeal, and his appeal brought up the entire record in the case 
in so far as was necessary to establish a prima facie right to the scrip 
herein. His appeal was sustained, said ‘‘Garrett” case was overruled, 
and the whole record in the case was returned to you in order that you 
might render a final decision us to the respective rights of the two 
parties. Your said report shows that in accordance with the directions 
in said departmental decision you, on the 11th of October, 1886, ren- 
dered a decision denying the claim of Mrs. Reynolds in the premises 
and recognizing said Sompayrac as the legal representative of Let- 
trieus Alrio, and therefore entitled to receive the scrip issued in satis- 
faction of the claim under consideration. It further appears that Mrs. 
Reynolds took no appeal from this last mentioned decision against her, 
and that the same has now become final. You further assign as a rea- 
son for your said decision of January 31st last, declining to authenti- 
cate said scrip and deliver it to A. E. Sompayrac, the fact that in the 
matter of the scrip claim of Elias Blunt, a claim, as you state, origi- 
nally similar to that of Alrio, you, under date of January 11th last, 
rendered a decision adverse to the scrip applicants therein, holding 
that it was not a “ private land claim” within the meaning of the third 
section of the general scrip act of 1858; and that as there are a num- 
ber of cases in the same class and confirmed by the same act of Con- 
gress awaiting adjustment, it seemed “ proper that they should receive 
equal treatment upon any issue common to all.” And you suggest that 
in your opinion departmental decision of September 17, 1886, and yours 
of Ocicber 11, following, ‘“‘were conclusive upon the questions of 
title to the inchoate claim of Alrio, as between Sompayrac and Mrs, 

Reynolds, but not conclusive of all questions between those parties 
and the United States.” You further assert that you have not declined 
to carry said departmental decision into effect and are not evading duty 
as charged against you by counsel for petitioner, but that on the con- 
trary your action in this matter is proper, lega! and within the scope 
of your authority and jurisdiction; and you suggest therefore that the 
petitioner herein should seek his remedy by appeal from yuur said de- 
cision of January 31st last, instead of by the present application. 

As already stated, the question upon which you have suspended the 
authentication and delivery of scrip to said Sompayrac in the case 
under consideration is whether the claim of Alrio isa * private land 
claim,” within the meaning of the general scrip act of 1858. If that 
question has not been finally settled so far as the Department is con- 
cerned, then your position in this case is correct; but if that question 
has already been finally settled—has passed in rem judicatam—then, 
as a inatter of course, your position in this case is untenable, and the 
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application of petitioner should be granted. That this question had 
been considered as finally settled for now more than six years, by your 
office, by the Department, and by all parties in the case, until your said 
decision of January 31st last, cannot be questioned. 

On the 26th of February, 1881, your office, reviewing and revoking its 
former decision of April 15, 1880, which had held for cancellation the 
scrip issued by the surveyor- general of Louisiana November 2, 1876, on 
the claim under consideration, held as follows : 

According to the best evidence obtainable by this office, and as set 
forth in my decision, this claim has never been located pursuant to law 
and instructions, nor satisfied in any manuer. 

As it had been neither located nor satisfied aé the date of approval of 
the general scrip act of June 2, 1858, I ain of the opinion, after due con- 
sideration of the phraseology of said act, that the legal representatives 
of the deceased confirmee are entitled to indemnity with certificates of 

‘location to the extent of the confirmation. 

Here then is a decision of your office made upon careful consideration 
and mature deliberation holding that scrip should issue on this claim in 
favor of the legal representatives of the deceased confirmee, thus recog- 
nizing it as a confirmed private land claim within the meaning of the 
third section of the general scrip act of June 2, 1858; which decision 
not only stands unreversed in terms to-day, but has been followed, 
acted upon, and taken as the basis of all subsequent proceedings in the 
case until your said decision of January 31st last. This is clear from 
an examination of the records of your office. In the decision of July 25, 
1884 (supra), I find the following paragraphs relative to this question: 
“Tt (the Alrio claim) was confirmed by the act approved May 24, 1828 
(6 Stat., 382), and has not been located in place by the United States or 
otherwise satisfied.” And again speaking of the scrip in question which 
had been issued in pursuance of said decision of February 26, 1881, the 
same scrip which is now pending for authentication, it is said: ‘* Under 
date of March 9, 1881, you (the surveyor-general of Louisiana) prepared 
and transmitted new certificates of the same designations, upon the en- 
graved form, which are pending for authentication simply upon the ques- 
tion of the legal proprietorship therein.” Again, speaking of Mrs. Rey- 
nolds’s alleged title, it is said, ‘There are Jinks missing in the chain of 
title presented by Mrs. Reynolds; otherwise, the scrip in question 
might have been approved and delivered to her long since.” In the 
departmental decision of September 17, 1886 (supra), this claim is 
spoken of as a “private land claim;” and again it was said therein, “It - 
is conceded that the claim of Lettrieus Alrio has been confirmed, that 
itis yet unlocated, and that certificates of location under the act of 1858 
are due to his legal representative.” 

It is thus.seen that the question you now raise has been finally settled 
and is forever at rest here, in so far as the present case is concerned. 
After said departmental decision the only question left open for decision 
by you was as to which of the two claimants, Mrs. Reynolds or Som- 
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payrac was entitled to receive the scrip in this case; and when your 
decision of October 11, 1886 in favor of Sompayrac became final for 
want of appeal, there was nothitig remaining in the case for yon to ad- 
judge. There remained simply the mere ministerial duty of signing the 
scrip and delivering it to said Sompayrac or his duly accredited agents 
or attorneys. | 

I agree with you in the general proposition of law, that cases of the 
same kind and character should receive equal treatment wpon any issue 
common to all. But that question does not enter into this case ; for here 
the issue that you seek to bring into the case, and which may possibly 
be in the other cases you mention that are not yet adjudicated, has been 
finally settled by former adjudications. Itisin this case res adjudicata. 
it does not appear that any new evidence has been discovered, of that 
any fact now presents itself which was not in the record when the former 
adjudications were had; but simply that your attention has but recently 
been called to the case, and that in your opinion the former adjudica- 
tions were erroneous. Admitting for the sake of the inquiry all that is 
stated in your behalf, I am still of opinion that your said decision of Jan- 
uary 3ist last was unwarranted, and is therefore null and void. 

.it is a principle of administrative practice which has been followed 
and acted upon in all the executive departments of the government 
during the entire period of its existence that in the absence of fraud or 
mistake, a matter finally settled by the head of a Department, acting 
within the scope of his authority and jurisdiction, is to be considered 
final so far as the executive is concerned, and is not afterward to be set 
aside or reopened. 2 Ops., 3; 13 ib., 887 and cited opinions; and 13 
ib., 208. 

-Ordinarily, as suggested by you, an appeal would be the proper rem- 
edy to be employed to invoke the superior authority of the Secretary 
in any matter; but where a decision is rendered by your office without 
jurisdiction to ‘adj udge, the irregularity may then be Corrected: 1 in a more 
summary manner. 

Without at present expressing any opinion on the ments of the ques- 
tion sought to be raised by you, and involved as you state in the * Blunt ” 
case (supra), and entertaining the views hereinbefore stated at length, 
I am of the opinion that your said decision of January 31st last in this 
case was unwarranted and the same is hereby set aside, and you will 
authenticate the scrip in question and deliver it to said Sompayrae, or 
his duly accredited agents or attorneys. 


———- 


RAMAGE v. CENTRAL Pac. R. R. Co. 


Motion for review of decision rendered December 14, 1886 (5 L. D., 
274), denie by Acting Secretary Muldrow, May 5, 1887. 
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PRIVATE LAND CLAIM—ACT JUNE 2, 1858. 
ELIAS BLUNT. 


claim to land in Florida and Louisiana, based upon occupation, habitation, and cul- 

tivation, under the former government in sovereignty over the country, is a pri- 
vate land claim, and included within the provisions of the third section of the 
act of June 2, 1858. ) 

A title resting ou such basis is of the same validity and efficacy as one founded on 
a written permission to settle, or order of survey, or as any incomplete title. 

In the case of a private claim owned by different parties where the interests therein 
ure separate, divisible, and determinate, scrip may issue to any one of the owners 
to the amount of his determined interést therein. 


Acting Secretary Muldrow to Commissioner Sparks, May 5, 1887. 


The narrow strip of country in Louisiana adjacent to Texas, known 
as the “neutral territory,” having been finally ceded to the United 
States by the treaty with Spain, of date February 22, 1819 (8 Stat., 
252), Congress, on the 3d of March, 1823 (3 Stat., 756), passed an act 
providing for the examination of the titles and claims to land in that 
territory. 

The first section of the act provided that said tract of country should 
be attached to the land district south of Red River; and the register 
and receiver of that district, among other things, were required: 

To receive and record all evidences of claim, founded on occupation, 
habitation and cultivation, designating particularly the time and man- | 
ner in which each tract was occupied, inhabited, or cultivated prior to, 
and on, the 22d of February, 1819, and the continuation thereof subse- 
en to that time, with the extent of the improvement on each tract, 
etc. 

The second section provided : 

That the register and receiver as aforesaid shall transmit to the Sec- 
retary of the Treasury a complete record of all the claims presented to 
them under this act, and the evideuce appertaining to each claim, and 
Shall also make out and transmit to the Secretary of the Treasury an 
abstract containing the whole number of claims in four distinct classes, 
..... the third class shall consist of claims founded on habitation, 
occupation, or cultivation, previous to the 22d of February, 1819, and 
the manner which would have entitled the claimants to a title under the 
government exercising the sovereign power over that tract of country, 
and which in their opinion ought to be confirmed, ete. 

The act of May 26, 1824 (4 Stat., 65), is supplementary to the first 
mentioned act, merely extending the territorial jurisdiction of the reg- 
ister and receiver. 

In the report of the register and receiver of the Southwestern District 
of Louisiana, dated at Opelousas, November 1, 1824, the claim of Elias 
Blunt, 3d class, No. 253, among others, was recommended for confir- 
mation in the following language : 


Hlias Blunt, of the parish of St. Landry, assignee of Archibald Smith, 
filed his notice, claiming by virtue of inhabitation, occupation, and cul- 
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tivation, a tract of land situated on the west bank of the Quelqueshue 
river, at. a place called Blunt’s ferry, bounded below by William and 
George Smith, and containing six hundred and forty acres. | 

Then follows a resume of the evidence supporting the claim, and © 
finally: “We are of opinion this claim ought to be confirmed; and in 
the abstract have classed it with claims of third class.” American 
State Papers, Green’s Eid., Vol. 4, pp. 71, 2 & 4. 

By the act of Congress approved May 24, 1828 (6 Stat., 382), the 
claims in the third class above, (with a few express exceptions—that of 
Blunt not being among the exceptions,) were confirmed. This act was 
entitled “An act to confirm claims to land in the district between Rio 
Hondo and Sabine rivers, founded on habitation and cultivation;” and 
provided in the first section thereof: “‘ That the claims to land founded 
on habitation and cultivation, .... . contained in the third class of 
the report of said register and receiver be, and the same are hereby 
confirmed,” etc. The second section provided : . 

That the confirmations made by this act shall not be construed to ex- 
tend farther than to a relinquishment of title on the part of the United 
States, and the claims hereby confirmed shall be located under the di- 
rection of the register and receiver of the proper land office in conform- 
ity with the legal subdivisions of the public surveys, so far as practica- 
-ble, and shall inclade the improvements of the claimants respectively. 

In 1827, before the government surveys had been extended over the 
township in which this claim was situated, Elias Blunt sold his inchoate 
claim and land to the heirs of James Ashworth, deceased, for the sum 
of $500. On the 28th of December, 1852, the claim was located under 
the direction of the register, and embraced parts of sections 23, 24, 25, 
26, 35 and 36in T. 9 8., R. 9 W., Western District of Louisiana, aggre- 
gating according to the township survey then in existence nearly six 
hundred and fortyacres. Itappears, however, that a large part of this 
location had been approved May 5, 1852, to the State of Louisiana as 
swamp and overflowed land under the grant to that State by the act of 
1849, Accordingly a relocation of the claim was made by the register 
and receiver June 22, 1886, upon the former tracts not embraced in the 
State swamp selection, aggregating 221.23 acres, situated in sections 
23, 24, 35, and 36, and August 21, 1886, patent was issued for such re- 
location under section 2447 of the U.S. Revised Statutes, and the same 
was subsequently delivered to the appellants in this case. On January 
20, 1883, the whole claim as originally located (including the swamp 
selections) was sold at sheriff’s sale in separate tracts as the result of a 
partition suit, Allen J. Perkins and William B. Norris purchasing the 
KE. 4 of the E. § of Sec. 26, which contained 163.28 acres. This tract 
having been approved to the State as aforesaid, Perkins and Norris, 
August 16, 1886, applied to the surveyor-general of Louisiana for in- 
demnity certificates of location under the act of June 2, 1858 (11 Stat., 
294), who, on the 21st of that month, denied the application on the 
ground that it was contrary to office praetice to issue scrip for only a 
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portion of a claim, while any other portion also remained unsatisfied. 
Appeal was then taken, and you, by decision dated January 11, 1887, 
also rejected the ale ian on two grounds; First, That the claim 
was not a private land claim within the meaning of the third section of 
the general scrip act of 1858, but only a donation; and Second, That 
evenif it be a private land claim, indemnity certificates of location must 
be refused for the reason assigned by the surveyor-general. Appeal 
was then brought here and the case has been given a most careful con- 
sideration. Appellants have been heard orally and upon brief. This 
is a test case upon both points of objection raised by you against the 
issuance of scrip, and the decision herein will practically govern a num- 
ber of other cases of like character. 

lixception is taken to both grounds upon which your decision is based. 
The third section of the act of 1858, under the provisions of which relief 
is asked, concludes as follows: 

That in all cases of confirmation by this act, or where any private 
land claim has been confirmed by Congress, and the same, in whole or 
in part, has not been located or satisfied, either for want of a specific 
location prior to such confirmation, or for any reason whatsoever, other 
than a discovery of fraud in such claim subsequent to such confirma- 
tion, 1t shall be the duty of the surveyor-general of the district in which 
such claim was situated, upon satisfactory proof that such claim has 
been confirmed, and that the same, in whole or in part, remains unsat- 
isfied, to issue to the claimant or his legal representatives, a certificate 
of location for a quantity of land equal to that so confirmed and unsat- 
isfied ; which certificate may be located upon any of the public lands of 
the United States subject to sale at private entry, at a price not ex- 
ceeding one dollar and twenty-five cents per acre: Provided, That such 
location shall conform to legal divisions and subdivisions. 

After quoting this part of the act of 1858 you say: “This claim can 
- not be considered a private land claim,” because ‘no claim to any writ- 
ten evidence of title or permission to settle is aileged. Therefore the 
confirmation ..... is a donation by the United States government for 
six hundred and forty acres of land,” etc. That is to say, you hold that 
there can be no private land-claim without written evidence alleged as 
the origin of the right. In this I think you err. 

The act of March 3, 1823 (supra), contemplates no such distinction. 
It treats all claims in the first, second and third classes as “claims to 
land,” arranging them in the several classes merely as a matter of con- 
venience. It is careful to say, however, that no claim shall be included 
in any one of said classes that, in the opinion of the Commissioners, 
could not have ripened into a perfect title under the former government 
in sovereignty over this country, had not that sovereignty been trans- 
ferred to the United States. Therefore the measure of the validity of 
the title is the laws, usages, and customs of this country under the © 
Spanish government. The standard of right fixed to determine the 
validity—the legality of the claims—is found in those laws, usages and 
customs with reference to this territory. 
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Claim is defined as: “ A demand as of right”—Worcester. The ques- 
tion for consideration thus becomes, had these claimants such a right 
under the foreign government as would have been recognized by it in 
case they had sought to perfect their titles. Ithink they had. 

It is well settled that the term grant in the Louisiana and Florida 
treaties comprehends not only those which are made in form, but also 
any concession, warrant, order or permission to survey, settle or possess, 
whether evidenced by writing or parol or presumed from possession. Strother 
y. Lucas (12 Pet., 410, Sanchez v. Gonzales (11 Martin, 207), Le Blanc 
v. Viator et al. (3 La. Con’d, 830), Landry v. Martin e¢ al. (15 La., 1), 
and White’s Recopilacion, Vol. 2, pp. 228,244 and 691. Itis likewise well 
settled that under the laws, usages and customs above referred to these 
impertiect titles—these claims—were suffered by the government to de- 
scend by inheritance, were transferrible by private bargain, either by 
written instrament or by parol, and when the case required were seized 
on execution and sold for the payment of debts. See authorities last 
cited. And the confirmatory act of 1828 relinquishes the Federal title, 
not solely because the claims were “ founded on habitation and cultiva- 
- tion,” but because also such “ habitation and cultivation,” as reported 
in the particular case, evidenced the fact that the claimant, had the 
sovereignty of Spain continued, “ would have been entitled to a title 
under” that government, because such “ habitation and cultivation” 

gave him under the laws, usages and customs of Spain an inchoate title, 
_ which was protected by the treaty of cession and the laws of nations. 

A legislative confirmation of a claim to land is a recognition of the 
validity of such claim, and operates as effectually as a grant or quit- 
claim from the government. Langdeau v. Hanes (21 Wall., 521), Slidell 
vy. Grandjean (111 U.S., 412). The acts of 1823 and of 1828 (supra) 
speak of these claims as “claims to land”—that is, ‘‘a demand as of 
right” to land; and they have always been so considered in the Land 
Department. To hold then that they are not ‘land claims” seems 
merely a play upon words and should not enter into judicial considera- 
tion. If “land claims,” they must of necessity be “private land claims.” 

Your definition of a “private land claim” would seem to embrace any 
claim founded on written evidence of title. But I think it clearly es- 
tablished by the authorities heretofore cited that a title based on 
“occupation, habitation and cultivation,” under the former government 
in sovereignty over this tract of country, was as valid and of as much 
efficacy a8 one based upon a written permission to settle, an order of 
survey, or as any incomplete title. I think it also clearly established by 
those same authorities that these claims were considered and treated as 
private property. Hence, when confirmed, they were not donations from 
this government, as that term is properly understood and applied. 
For a donation is in the nature of a gift, and is never predicated of any 
right to demand existing in the donee. It emanates in the generosity 
of the donor simply, and proceeds purely from bounty or gratitude. . 
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It is “*A transfer of the title to property to one who receives it with- 
out paying for it.” (1 Bouyv., 501). 

Again, the whole legislation of Congress upon the subject of land 
claims in the Louisiana and Florida countries recognized and treated 
claims of the nature of these Rio Hondo claims as “ private land claims,”’ 
and considered them on the same footing us other claims based on 
written evidence of title. See the Missouri acts of July 9, 1832 (4 Stat., 
565), March 2, 1833 (id., 661), July 4, 1836 (5 id., 136); June 2, 1858, 2d 
Sec. (supra), March 2, 1805 (2 id., 324), April 21, 1806 (id., 390), and 
March 3, 1807 (id., 440). 

Further, the records of your office and of this Department abun- 
dantly show that claims of this class have been universally considered as 
‘private land claims” within the meaning of the general scrip act of 
1858. They have never been considered as anything else. See par- 
ticularly letter of Commissioner Drummond, of August 26, 1872 (Land 
Office Report for 1873, p. 41), in which, after an exhaustive review of 
the subject, he concluded that the settlement claims in the Greensburg 
district of Louisiana—claims inferior to the class here under considera- 
tion—were within the purview of said act of 1858 The records of your 
office also show that a number of Rio Hondo claims have been satisfied — 
with indemnity scrip under the act of 1858. Even so late as September 
17th last, the Department in the case of Lettrieus Alrio (5 L. D., 158), 
considered a claim precisely like the one now under consideration in 
this particular as a “private land claim” within the meaning of the 
general scrip act. This question was then considered as so well settled 
that nothing more than a mere statement of the fact was deemed nec- 
essary to carry its conclusiveness. | 

4 Whenever an act of Congress has, by actual decision, or by con- 
tinued usage and practice, received a coustruction at the proper depart- 
ment, and that construction has been acted on for a succession of years, 
it must be a strong and palpable case of error and injustice that woutd 
justify a change in the interpretation to be given toit.” 2 Opin., 558; 
4 id., 470, 10 id., 55; Barnard v. Ashley (18 How., 43); United States 
v. Philbrick (120 U. S., 52, and cases cited therein). For the foregoing 
reasons, your decision upon the first question raised by the appeal is 
reversed. 

This brings me to the consideration of the second exception to your 
decision, which is thus assigned : 

You erred in denying to Allen J. Perkins and William B. Norris in- 
demnity lands under the act of June 2, 1353, for a determinate and de- 
termined part of a located private land claiin, which part had been ad- 
versely disposed of ‘by the United States prior to June 2, 1858, on the 


ground that the owners of the other determinate and determined parts 
had not joined in the application for relief. 


Your language on this branch of the case is as follows: 


Persons who hold under the confirmee as assignees, devisees, or by 
operation of law, are legal representatives, and as such have an un- 
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divided interest in the claims; and hence scrip cannot issue for a part 
of the claim, but must issue for the whole quantity. The question of 
the division of the interests must be settled by the parties between 
themselves. Any transfer or assignment must, as the interests are un- 
divided, be made by all the parties. 

This rule of your office appears to have arisen in 1872, and was 
adopted apparently on the score of convenience, and because one pas- 
sage in the act seemed to indicate such rule to bea correct one, viz: A 
certificate of location for the quantity of land equal to that so confirmed 
and unsatisfied.” But the act further says that the certificate shall 
issue ‘to the claimant or his legal representatives.” Hence, if but one 
certificate for the whole amount is to issue in any particular claim, the 
same rigid rule of construction would limit its issue to claims presented 
by a single claimant. Whereas, as a matter of fact, many claims were 
presented to the Boards of Commissioners by two or more claimants 
claiming jointly. ‘It is a well settled proposition, that in legal par. 
lance the singular embraces the plural and the plural the singular.” 
- Oregon Central Railroad Company (5 L. D., 549). Further, the present 
practice, as I understand it, is to issue this indemnity scrip in eighty 
acre pieces as nearly as practicable, the last piece to embody the frac-. 
tion called for, if any, in the particular claim. 

But the interests in a private land claim owned by two or more par- 
ties are not necessarily indivisible. One may own by purchase one- 
third of the claim, another one-half, and a third the remainder. Here 
the interests are separate, divisible and.determined. And I can see 
no good reason on principle for refasing to any one of said three own- 
ers his determined share of scrip. 

It appears to me also that this rule is capable of producing hardship, 
and will often defeat a statutory right; as in the particular case under 
consideration, where the owners of a determinate and determined por- — 
tion of the claim, because they are unable to ascertain the owners of 
the remaining unsatisfied portion thereof, are refused scrip for that 
reason. This is clearly against the spirit ot the remedial act of 1858, 
if indeed it is warranted by the strict letter of the statute, and is not 
founded in reason. <A convenient rule of office practice ought not to 
be allowed to defeat a right. I can discover no harm that can result 
to the government from a change of this rule. The records of the sur- 
veyor-general’s office, of the local land office, aud of your office are 
surely sufficient guarantees against the issuance of scrip a second time 
in satisfaction of the claim. \ 

The case of United States v. Watkins ef al., arising under the 
kindred act of June 21, 1860 (12 Stat., 85), is by analogy an authority 
on this point. In that case there had eet a grant of 20,000 arpens of 
land by the Spanish Intendant to one Ramos, who three days after said 
grant conveyed the same to William Simpson and John Watkins in 
undivided moieties. After the passage of the act of 1860, the heirs of 
each of said grantees filed a petition in the U.S. district court as 
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provided by said act, praying for a confirmation of the claim and for 
indemnity lands for portions of said claim which had been disposed of 
by the United States under the general land law. The title of Simp- 
son’s heirs failed; but that of Watkins’s heirs was held sufficient, and 
the court awarded them indemnity certificates of location for their 
share in said lands. In passing upon this question the court say : 

The fact that Simpson and Watkins were tenants in common of un- 
divided moieties in the land, can produce uo inconvenience in making a 
decree in favor of Watkins’s heirs for one-half of the amount of land in 
controversy. All, or nearly all, of it has been disposed of by the gov- 
ernment, and the requisite amount of certificates of location can be 
awarded to them for their share therein. This they ask and it is equi- 
table and just that they should have it. 97 U.S., 228. 

To the same effect see United tates v. Davenport (15 How., 1); United 
States v. Patterson (id., 10). and United States v. Lynde (11 Wall., 632). 
The court in all these cases proceeded on the fundamental principle of 
' law that remedial statutes are to be liberally construed. 

I think the true rule in relation to this matter should be that when an 
applicant for indemnity certificates of location shall show himself to be 
the owner of a determinate and determined portion of a confirmed and 
unsatisfied private land claim coming within the purview of the third 
section of the act of 1858, he should receive certificates of location for 
that part of said claim to which he shall.show himself eutitled. Under 
this rule, Perkins and Norris, the present applicants, are entitled to re- 
ceive certificates of location for that portion of the original elaim of 
has Blunt to which they are entitled. This interest is determined — 
thus: 

They purchased the E. 4 of éhe HK. $ of Sec. 26, amounting to 163,28 
acres, according to the corrected surveys. The (aiid embraced in the 
old location aggregated 692.83 acres; but of these, 221.23 acres have 
been patented to the claimants, leaving 471.60 acres of said location 
which were sold at the sheriff’s sale aforesaid, but which went to the 
State, under the swamp land grant. The deficit due the claim however, 
is but 418.77 acres. The claimants, therefore, should receive scrip not 
to an amount equal to the exact area of the subdivision they purchased, 
but for an amount which will bear the same ratio to that subdivision as 
the exact deficit due the claim bears to the exact area of the subdivis- 
ions which weut to the State as aforesaid. Hence, we have the propor- 
tions—471.60 A.: 418.77 A.: 163.28 A.: the requisite number of acres _ 
for which scrip should issue to said Perkins and Norris, or 144.99 acres. 

You will therefore direct the United States surveyor-general for Loui- 
Siana to prepare certificates of location in the usual form to the amount 
of 144.99 acres, under said act of 1838, which, when so issued, you will 
approve and authenticate, and deliver to the claimants or their duly ac- 
credited agents or attorneys. 

Your decision is reversed. 


¢ 
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PRACTICE—APPEAL; SETTLEMENT—ACT OF MAF 14, 1880. 
WATTS v. FORSYTH. 


The second exception to rule 43 of practice is only applicable when it appears that 
the decision of the local office is ‘‘ contrary to existing laws and regulations,’ as 
to rights between the claimant and the government, and not with respect to 
the preference rights of others. 

Under the rules of practice now in force the right of appeal from a Commissioner’s de- 
cision, affirming the local office, is lost by failure to appeal from the decision of. 
the local office. 

The settlement of a homesteader is protected by the act of May 14, 1880, as against 
other and later settlers for the period of three months only, after which the next 
settler in point of time, who has complied with the law, takes the land. 


Acting Secretary Muldrow to Commissioner Sparks, May 7, 1887. 


I have before me the application of Thomas Forsyth for certification 
of the record in the case between him and Francis Watts, which in- 
volves the SE. 4 of the SE. 4 of Sec. 33; S. 4 and SW. 4 of the SE. 4, 
Sec. 34, T. 22 8., R. 143, Tucson, Arizona Territory. 

From the copies of your office decisions accompanying the applica- 
tion the following facts appear: | 

The township plat was first filed February 22, 1877, and as amended, 
March 6, 1884. 

November 6, 1884, Forsyth filed his pre-emption decanters state- 
ment alleging Settlement September 18, 1884, and on December 15, 
188i, Watts made homestead entry. On the showing made by the 
parties, your office, February 16, 1885, ordered a hearing, which was — 
had April 23, 1885, the local office finding in favor of Watts. From 
this decision Forsyth took no appeal, though it is now alleged that he 
instructed his attorney so to do. 

August 13, 1886, your office, acting on the record before it, affirmed 
the decision of the local office and canceled Forsyth’s filing. 

Appeal having been filed from this last decision, your office held, 
November 11, 1886, that the right to be heard before the Department on 
appeal was lost through failure to appeal from the decision of the local 
office, whereupon this application was made. 

It is conceded by the applicant that the decision of the local office 
‘under Rule 48 of practice became final as to the facts for want of appeal, 
but it is insisted that under the second clause of said rule your office 
erred in not reversing the local office, because its decision was “ con- 
trary to existing laws and regulations.” 

Rule 48 of rules of practice provides “In case of a failure to appeal 
from the decision of the local officers, their decision will be considered 
final as to the facts in the case, and will be disturbed by the Comunis- 
sioner only as follows:” . . . . 

9, “Where the decision is contrary to existing laws and sopelutions: v 


It is under the second exception to the rule that applicant claims the 
right of appeal to the Department, notwithstanding his failure to appeal 


~~ 
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from the adverse fjeeaion of the local office. This exception to the rule 
is only applicable when it appears that the decision of the local office 
is contrary to existing laws and regulations as to the right of the entry- 
man to enter the land in question, considered solely with reference to 
rights between the government and the entryman, and not with refer- 
ence to the preference rights of others. Because rule 48 should be 
construed with rule 81, as amended December 8, 1885 (4 L. D., 285), 
which provides that, “No appeal shall be had from the action: of the 
Commissioner of the General Land Office, affirming the decision of the 
local officers, in any case where the parties adversely affected thereby 
shall have failed after due notice to appeal from such decision of said 
local officers.” 

Under the rules of practice now in force, it is very clear that Forsyth 
would be barred of his right of appeal to the Department by reason of 
his failure to appeal from the decision of the local office. But at the 
time of the decision of the local office, the amendment to rule 81 had not 
been promulgated, and under rule 48 his failure to appeal from the 
decision of the local officers only estopped him from denying the de- 
cision of the local officers as to their finding of facts, but did not de- 
prive him of his right to have his ease properly adjudicated, according 
to Jaw upon the facts as determined by the local officers, and upon 
error committed therein by the Commissioner to have said error re- 
viewed and corrected by the Secretary. The facts decided by the local 
officers were that the township plat was filed in the local office Febru- 


ary 22, 1877, and refiled March 6, 1854. That Watts settled upon and 


commenced to improve the land in January, 1884, continuing thereon 
until the hearing, and filed homestead entry for said tract December 15, 
1881. That Forsyth filed declaratory statement for said tract Novem- 
ber 6, 1884, alleging settlement September 8, 1884, and that he is an ~ 
actual settler and is complying with the law. 

The failure to appeal from the decision of the local officers estopped 
Forsyth from controverting their finding of facts upon the testimony 
submitted, but the rights of parties upon the facts so found and pre- 
sented is a pure question of law that the Commissioner should have 


properly determined, whether appeal had been taken or not, and For-. 


syth’s right of appeal to the Department to have any error committed 
therein reviewed and corrected can not be questioned. 

It will be noticed that Watts claims under a homestead entry, and 
Forsyth as a pre-emptor. If priority is accorded Watts, it must be by 
virtue of his settlement under the third section of the act of May 14, 
1880 (21 Stat., 140), because Forsyth had settled and filed before Watts 
made entry. But the settlement of a homesteader is only protected by 
said statute as against other and later settlers for the period of three 


| months, after which the next settler in point of time, who has complied 
with the law, takes the land. Section 2265 of the Revised Statutes. 


The evidence, as stated, shows, however, that Watts was occupying one: | 
2278 DEC——40 . - 


626 DECISIONS RELATING TO THE PUBLIC LANDS. 


land even before the amended township plat was filed in March, 1884, 
and that he did not make his entry until the December following. So 
that he was clearly outside of the protection accorded by said act. 

It is apparent therefore on the case as now presented, that it was 
error of law to decide that Watts was entitled to the land; and that - 
under the second clause of rule 48, although Watts did not appeal, such 
decision should have been reversed as “contrary to existing laws and 
regulations.” Bushnell v. Burtt (5 L. D., 212). 

The Department prior to December 8, 1885, having Songer rule 
48 as allowing appeals from the (Conn ieneee decision, where the — 
decision of the local officers upon the facts found was evidently con- 
trary to law, although no appeal was taken from the decision of the 
local officers, it would operate as a great hardship to apply a different 
construction to said rule, where it is presumable that the appellant re- 
relied upon the construction that then prevailed. (Brown v. Jefferson 
et al. 1 L. D., 474.) But this ruling will not be held to apply to any: 
case in which the decision of the local office was rendered subsequent 
to December 8, 1885, when rule 81 was s0 amended as to provide that. 
‘‘no appeal shall be had from the action of the Commissioner of the 
General Land Office, affirming the decision of the local officers in any 
case where the party or parties adversely affected thereby shall have 
failed after due notice to appeal from such decision of said local officers.” 

The application is therefore granted, and you will please certify up 
for my examination the proceedings in the case. 


NOTARY PUBLIC—CERTIFICATE OF OFFICIAL CHARACTER, 


- The attestation of a notary public to the execution of a bond, where authorized, im- 
ports the same verity as the attestation of a clerk of a cuurt of record. 

The certificate showing the official character of a notary public should be made - 
the clerk of the court in which the appointment appears of record, or the officer 
in charge of the records containing such appointment. 


‘Acting Secretary Muldrow to Commissioner Sparks, April 5, 1887. 


I am in receipt of your letter of the 12th ultimo, transmitting copy 
of circular of instructions for the execution of bonds. 

In your letter you state that it has been the practice of your office to 
accept the certificate of the clerk of a probate court, when under the 
seal of his office, as being a sufficient certificate of the official character 
of a notary public, and submit the question as to the authority of clerks 
of probate courts to give such certificates or their sufficiency for the 
purpose. The supposed authority for the existing practice of your of- 
fice is found in the eleventh paraerenn of the circular of instructions, 
_as follows: 

“Whenever any acknowledgment is made or oath taken before any 
officer not a clerk of a court of record, the official character and stand- 


ing of such officer, whether notary publi, justice of the peace, U.S. 
commissioner, or other officer qualified to administer oaths, should be 
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evidenced by the formal certificate of the clerk of the proper court of 
record or other competent authority.” 

The attestation of a notary public to the execution of a bond (where 
such attestation is authorized) imports the same verity as the attesta- . 
tion of a clerk of a court of record. For this reason, if certification of 
the authenticity of their acts is required, it should be from the partic- 
ular official who alone can certify to such character, and such is the 
rule of the Department prescribed by paragraph 11 of circular of in- 
‘structions: 

The certification referred to can not be made by the clerk of any court 
of record, but must be made by the clerk of the proper court of record, 
or other competent authority: that is, by the clerk of the court in which 
such appointment appears of record, and where such appointment does 
not appear of record in any court, then by other competent authority, 
such as the Secretary of State, or other officer having charge of the rec- 
ords containing such appointment. Under this rule the clerk of a pro- 
bate court is not competent to certify to the authenticity of the acts of 
notaries public and other officials, unless the appointment of such of- 
ficials appear of record in the court of which he is clerk. The papers 
are herewith returned. : 


= 
~ 


SETTLERS AND punomieens WITHIN THE LIMITS OF THE NORTHERN 
KANSAS RAILROAD. 


~ CIRCULAR. 
Commissioner Sparks to registers and receivers, April 30, 1887. 


Your attention is called to the following provision of the act of Con-- 
gress approved March 3, 1887, entitled “An act for the relief of settlers 
and purchasers of lands on the public domain in the States of Nebraska 
and Kansas :” 

Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled. That for the purpose of reimbursing persons and the grantees, 
heirs, and devisees of persons, who, under the homestead, pre-emption, or other laws, 
settled upon or purchased lands within the grant made by an act entitled ‘‘An act for 
a grant of lands to the State of Kansas to aid in the construction of the Northern 
Kansas Railroad and Telegraph,” approved July 23, 1866, and to whom patents have 
been issued therefor, but against which persons or their grantees, heirs, or devisees, 
decrees have been or may have hereafter be rendered by the United States circuit 
court on account of the priority of said grant made in the act above entitled, the sum 
of $250,000, or so much thereof as shall be required for said purpose, is hereby appro- 
priated: Provided, however, That no part of said sum shall be paid to any one of said 
parties until he shall have filed with the Secretary of the Interior a copy of the said 
decree, duly certified, and also a certificate of the judge of said court renderiug the 
same to the effect that such a decree was rendered in bona fide controversy between a 
plaintiff showing title under the grant made in said act and defendaut holding the | 
patent or holding by deed under the patentee, and that the decision was in favor of 
the plaintiff on the ground of the priority of the grant made by said act to the filing, 
settlement, or purehase by the defendant or his grantor; and said claimant shall also 
file with the said decree and certificate a bill of the costs in such case, duly certified: 
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by the judge and clerk of said court. Thereupon it shall be the duty of the Secretary 
of the Interior to adjust the amount due to each defendant on the basis of what he 
shall have paid, not exceeding three dollars and fifty cents per acre for the tract, his 
title to which shall have failed as aforesaid, and the costs appearing by the bill. 
thereof so certified as hereinbefore provided. He shall then make a requisition upon 
the Treasury for the sum found to be due to such claimant, or his heirs and devisees 
or assigns, and shall pay the same to him, taking such release, acquittance, or dis- 
charge as shall forever bar any further claim against the United States on account of 
- the failure of the title as aforesaid: Provided further, That when avy person, his 
erantees, heirs, assigns, or devisees, shall prove to the satisfaction of the Secretary 
of the Interior that his case is like the case of those described in the preceding por- 
tious of this act, except that he has not been sued and subjected to judgment as 
hereinbefore provided, and that he has in good faith paid to the person holding the 
prior title by the grant herein referred to the sum demanded of him, withont litiga- 
tion, such Secretary shall pay to such person such sum as he has so paid, not exceed 
ing three dollars and fifty cents per acre, taking his release therefor as hereinbeiore 
provided. 

Szc. 2. That the provisions of this act shall only apply to the actual bona jide set- 
tlers on the lands herein referred to, his or their heirs, assigus, or legal representatives, 
and no one person shall be entitled to the beuafits of this act for compensation for more 
than one hundred and sixty acres of land: Provided, That all other persons who pur- © 
chased any part of said Jand at one dollar and twenty-five cents peracre, and the money 
was actually paid into the Treasury, such person, his heirs, assigns, or legal representa- 
tives shall be entitled to repayment of the money so actually paid by them. 

Approved March 3, 1837. 


Under the provisions of this act three classes of persons are entitled 
to reimbursement, viz: 

1. All persons, their grantees, heirs, and devisees, who settled upon 
or purchased lands within the limits of the graut in question, and to — 
whom patents have been issued, but against whom decrees have been 
or may hereafter be rendered by the United States circuit court on ac- 
count of the pricrity of the railroad grant. | 

2, Any person, his grantees, heirs, assigns, or devisees, who shall 
prove to the satisfaction of the Secretary of the Interior, that his case 
is like those of the class above described, except that he has not been 
sued and subjected to judgment, and that he has, in good faith, without 
litigation, paid to the person holding the prior title by the railroad grant 
the sum demanded of him. 

3. Only actual and bona fide settlers on the Jand referred to in the 
preceding sections, their grantees, heirs, representatives, or devisees, are 
entitled to reimbursement under the decree, not to exceed $3.50 per acre; 
but no one person shall be entitled to compensation at such rate for 
more than one hundred and sixty acres. 

_ 4, All other persons who purchased any part of said lands at $1.25 
per acre, their heirs, assigns, or legal representatives, are eutitled to re- 
payment at $1.25 per Bone provided said money was actually paid into 
the Treasury. 

In the execution of this act the followin g regulations are prescribed : 

1. All applications under this act inust be made in writing, and be 
signed by the party applying, and must describe the tract and designate 
the entry with certainty. 
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2, Claimants of the class first described must file copy of the decree, 
duly certified by the clerk and under the seal of the court rendering the 
same, to the effect that such a decree was rendered. in a bona fide con- 
troversy between a plaintiff showing title under the grant, and a defend- 
ant holding the patent or holding by deed under the patentee, and that 
the decision was in favor of the plaintiff on the ground of the priority 
of the grant made by said act to the filing, settlement, or purchase by 
the defendant or his grantor. | | 

3. Claimant must also file with said decree and certificate, a bill of 
costs in such case, duly certified by the clerk and under the seal of the 
court in which the decree was rendered. 

4, Claimants of the second class will be required to furnish a certified 

copy of the record of the transfer from said company, or from the com- 
- pany’s grantee, with evidence that he has in good faith paid to the per- 
son holding the prior title, the sum demanded of him without litigation. 

5. Claimants of the third class should apply for a refundment of pur- 
chase-money in accordance with regulations governing the repayment 
of purchase-inoney for lands erroneously sold. 

. When the grantee, assignee, or devisee of the origiaal purchaser 
makes application under this act, he must in addition to the foregoing, 
show his right to receive the money by furnishing proper authenticated 
abstracts of title or the original deed or instrument of assignment, or 
of the will, or certified copies thereof. 

cP When application is made by heirs, s satisfactory proof of heirship 
is required. © 

8. When application is made by executors, the original or a certified — 
copy of letters testimentary must accompany the application. 

9, When application is made by administrators, the original or a cer- 
tified copy of letters of administration must be furnished. 

10, All parties who are entitled to repayment under the aforesaid act, 
will be required to execute a relinquishment, which must accompany the 
application, in the following or equivalent form: 

Know all men by these presents, that I, ——, of ——, for and in consideration of 

he sum of ——, to me paid by the United States, have released and forever discharged 
the United States from all claim of any kind, nature, and character whatsoever, by 
virtue of the act of Congress approved March 3, 1887; and that I am the identical 
party named in the decree, in the case of —— rs. ——, or who made said entry No. — 
at——~ Land Office, State of ——. 


Two witnesses: 








STATE OF PP 
County of j 


On this —— day of ——, 188-, before the subscriber, a in and for said county, 
personally came ——, to me well known to be the person who subscribed the foregoing 
release, and whoupon being duly sworn by me according to law on —— oath declared 
and acknowledged that had freely and voluntarily executed the foregoing release 
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and for the reasons stated; and at the same time came —— residing at —— and alsv 
—— residing at ——, each of whom being by me duly sworn according to law deposed 
and said, each for himself and not one for the other, that they well knew the person 
making the said release to be the individual described in the decree, or who made said 
entry and who executed the said release. 

Subscribed, sworn to, and acknowledged before ne this ——, 183-. 








NoTe.—This must be acknowledged before a clerk of a court or ot her officer author- 
ized 10 take acknowledgements of deeds in the county where the lands are situated, 
_ whose official character and signature must be certified to by tho clerk of a court of 
record. 


= PPHORES May 31, 1887: 
H. L. MULDROW, 
Acting Secretary. 


HOMESTEAD—RESIDENCE—NMILITARY SERVICE. 
ELDOLPH LABARDIE. 


In computing the term of military service to be deducted from the required périod of 
residence the actual leneth of the service should be allowed as shown by the 
records of the War Department. 


Aeting Secretary Muldrow to Commissioner Sparks, May 4, 1887. 


October 10, 1883, Eldolph Labardie made homeStead entry No. 13,577 
of the S. W. 4 sec. 24, T, 134 R. 64, Fargo, Dakota. This entry wasa 
transmutation from preémption declaratory statement No. 13243 filed 
April 19, 1883, settlement alleged March 2, and residence alleged to have 
been established June 19, same year. December 13, 1884, he made final 
homestead proof under segtion 2305, U.S. Revised Statutes, claiming 
3 years, 2 months and 29 days iailicary service in the late war. 

When the proof came up to your office it was, by decision dated 
August 20, 1885, held insufficient only as to the length of time claimant 
had resided upon his land. Your office allowed him residence from 
March 2,1883, till December 13,1884,a period of 1 year 9, months, and 
11 days; and service in the army from February 12, 1862, till date of 
discharge, August 30, 1864, a period of 2 years 6 months and 25 days, 
aggregating 4 years, 4 months 6 days. 

* * * * 3 * * 

The main pointupon which the appeal herein is based is that your office 
erred in not allowing claimant credit for his full military service. With 
the papers here, is filed claimant’s original discharge dated August 31, 
1864, showing that he enlisted in Co. “A” 7th Reg’t Vt. Vols. Febru- 
ary 5,1862,to serve 3 years or during the war,and was discharged from 
the service of the United States August 30, 1864, by reason of expira- 
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tion of service. On the back of said discharge I find the following in- 
dorsement: ss | | : 
| ‘“WaR DEPARTMENT, ADJ. GENL’S OFFICE, 
| | July 25, 1878. 
The within named man was enrolled February 12, 1862, and mustered 
into service to date from June 1, 1861, for 3 Sones ane? the name of 


neers Labardie. 
S. N. BENJAMIN, 


Asst. Adj Gen’l.” 


This paper was also before your office when the decision appealed 
from. was rendered. 

I think that claimant is entitled to credit for military service from 
June 1, 1861, till August 30, 1864, a period of 3 years 2 months and 29 
days; and as your office gave him credit for 1 year, 9 months and 11 
days actual residence upon hisclaim—thus making an aggregate period 
of 5 years and 10 days—I can see no nbjection to allowing his final 
proof. | 

Upon the only question salsa by the appeal I reverse your decision 
in the case. 


APPROXIMATION—SETTLEMENT BEFORE SUR VEY. 


LAFAYETTE COUNCIL. 


Initiation of claim prior to government survey, extent of cultivable land falling 
within the lines of the claim as finally surveyed, and valuable improvements on 
each sub-division considered sufficient reasons for waiving the requirement of 
approximation. 


Acting Seeretary Muldrow to Commissioner Sparks, Mfay 10, 1887. 


By letter of November 13, 1885, your office suspended the pre-emp- 
tion cash entry of Lafayette Council for the N. 4 of the SE. 4 and lots 
2 and 3, Sec. 9, T. 153 N., R. 64 W., Devil’s Lake, Dakota, containing 
185.90 acres, for excess 1n area, and required the entryman to relinquish 
such legal sub-division not covered by bis principal improvements, as 
would reduce the area to the legal acai or an approximation 
thereto. 

It appears that claimant settled on 7 anuary 4, 1883, and on January 
7, 1884, made proof before the local officers and moncived cash certificate; 
that his improvements consist of a house, barn, well, and about thirty 
acres of breaking; that he made his filing before government survey, 
- and in accordance with the lines of a private survey, for the N. 4 of the 
SE. 4 and the 8. 4 of the NE. 4 of said section; that after said settle- 
ment the government survey was extended over said land, leaving said 
N. 3 of the SE. 4 unchanged, but making two lots of said 8. $ of the — 
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NE. 4, viz., said lots 2 and 3, containing 54.60 and 51.30 acres re- 
spectively, and that the filing was changed in accordance therewith. 

Claimant further alleges that the government survey threw about 
thirty-five acres of worthless alkali land into the boundaries of his claim 
along the northern line of said lots; that this land was not within the 
original claim, and that he believed it would be excluded by the gov- 
ernment survey; and that by reason thereof he has only about 150 
acres that can be cultivated. His improvements are Substantial, and 
lie partly within each subdivision. 

In view of all the circumstances of this case, I am of opinion an ex- 
ception should be made to the rule of approximation. 

Said decision is therefore reversed. 


FORT BROOKE MILITARY RESERVATION—ACT OF JULY 5, 1884. 
DANIEL MATHER. 


In the absence of an adverse claim, failure to file declaratory statement will not BE 
udice the right of the settler to make final proof and payment. 

The act of July 5, 1884, governs the disposal of all lands in abandoned military res- 
ervations not thererofore disposed of, protecting the rights of settlers prior to 
January 1, 1884, who were qualified to make homestead entry. 


Acting Secretary luldrow to Commissioner Sparks, May 10, 1887. 


On October 30, 1885, Daniel Mather offered an application in writing 
at the local office of Gainesville, Florida, to be allowed to make pre-emp-’ 
tion entry under the provisions of the act of July 5, 1884, of lots 8, 9 
and 10, Sec, 24, T. 29 S., R. 18 E., lot 16, See. 18, and lots 12, 13 and 14, 
Nec. 19, T. 295., T. 19 E., and also offered a formal notice of intention 
to make final proof for said tracts. In an affidavit filed therewith ap- 
plicant alleged that be settled on said Jand prior to January 1, 1884, for 
the purpose of securing a home and entering the land under the pre- 
emption law; that he established residence thereon in the year 1878, 
and has remained in continual occupation and possession of the tract 
ever since; that he has a good dwelling house there, and has improved 
the tract and made it his home, and that he has never made a home- 
stead entry, and is qualified to make such entry. 

The local officers rejected the application, “ for the reason that mpl: 
cant has no claim of record upon which proor can be made covering the 
Jands in question.” 

Your office, as stated in letter of December 14, 1885, found that the 
land in question was within the abandoned portion of the Fort Brooke 
Military reservation, and held that * without passing upon the question 
as.to the right of Mather under the act of July 5, 1884, I would state 
that having no filing of record for the land in question, he can not be 
permitted to make a pre-emption entry for the same.” — ) 
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The allegations of claimant indicate a full compliance with the pre- 
emption law as to residence, cultivation and improvement. (Sec. 2259, 
R.S.) Section 2265 of the Revised Statutes provides that: 

Every claimant ‘under the pre-emption law for land not yet pro- 
claimed for sale is required to make known his claim in writing to the 
register of the proper office within three months from the time of the 
settlement, giving the designation of the tract and the time of settle- 
ment; otherwise his claim shall be forfeited and the tract awarded to 
the next settler in the order of time on the same tract of land, who has 
ee such notice and otherwise complied with the conditions of the 
. law. . 7 

It is well established that a failure to so file his declaratory state- 
ment will not work a forfeiture of the pre-emptor’s right, but will give 
the better right to the next settler in the order of time, who has filed 
his declaratory notice and otherwise complied with the law. Jobnson 
v. Towsley (13 Wall., 72). In the absence of an adverse claim the fail- 
ure to file the declaratory statement will not prejudice the right of 
the settler. The declaratory statement is a notice given by the settler — 
of his intention to purchase the land, and such notice protects his claim 
against subsequent settlers, for a specified time. The notice is for the 
protection of the settler, not of the government. In this view I am of 
opinion that claimant should be allowed to submit proof, if no valid ad- 
verse claim attached prior to his said application. 

It appears from the record that Mather applied to file declaratory 
statement for the land in question in May, 1883, and that the application 
was rejected by the local officers, by your office, and, on May 16, 1884, 
by this Department, on the ground that the lands ineluded in said res- 
ervation should be appraised and sold at public sale. (2 L. D., 606.) 

This leads to a consideration of the proper method of disposing of 
the lands in said reservation, not yet disposed of. 

The reservation for Fort Brooke was established by Executive order 
of December 10, 1830, and embraced an area sixteen miles square. 
_ After various modifications and reductions, the remainder, containing 
148.11 acres, was duly relinquished by the Secretary of War to the Sec 
retary of the Interior, January 4, 1883, under the act of August 18, 1856. 
The present inquiry relates to lands within the area thus relinquished. 

Said act of 1856 provided : 

That all public lands heretofore reserved for military purposes in the 
State of Florida, which said lands in the opinion of the Secretary of - 
War are no longer useful or desired for such purposes, or so much 
thereof as said Secretary may designate, shall be and are hereby placed 
under the control of the General Land Office to be disposed of and sold 


in the same manner and under the same regulations as other public 
lands of the United States. (11 Stat., 87.) | 


Section six of the act of June 12, 1858 (I bed., 336) provided : 


That all the exising laws or parts of laws which authorize the sale of 
of mnilitary sites, which are or may become useless for military purposes, 
be and the same are hereby repealed and said lands shall not be subject 
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to sale or pre-emption under any of the laws. of the United States: 
Provided further, That the provisions of the act of August 18, 1856, rel- 
ative to certain reservations in the State of Florida, shall continue in 
force. 

In view of these statutes and of section 2364 of the Revised Statutes, 
providing that ‘“ whenever any reservation of public lands is brought 
into market, the Commissioner of the General Land Office shall fix a 
mhinimum price, not less than one dollar and twenty-five cents per acre, 
below which such lands shall not be disposed of,” this Department by 
said decision of May 16, 1884, held that the lands in the Fort Brooke 
reservation were not open to entry; but should be ordered into market 
by the Commissioner to be appraised and sold. It was further said that 
the disposition of the lands might be rightly made under section 2455 
of the Revised Statutes, which provides that— | | 

“Tt may be lawful for the Commissioner of the General Land Office 
to order into market, after due notice, without the formality and ex- 
pense of a proclamation of the President, all lands of the second class, 
though heretofore unproclaimed and unoffered, and such other isolated or 
disconnected tracts or parcels of unoffered lands, which in his judgment 
it would be proper to expose to sale in like manner.” , 

After the rendition of said opinion the act of July 5, 1834 (23 Stat., 
103), was passed. That act prescribes the method for disposing of all 
abandoned military reservations. Prior thereto special acts had been 
passed from time to time for the disposal of such lands, as the occasion | 
arose, The act of 1884 makes general provision for the disposition of 
such lands, and in my opinion governs the disposal of alllands in aban- 
doned military reservations, not theretofore disposed of. This view is 
emphasized in the present case by the fact that section four of said act © 
repealed the only existing laws under which such rese: vations in Florida 
could be disposed of. It provides: ‘* That the provisions of the act of 
August 18, 1856, relative to military reservations in the State of Florida, 
~ and the sixth section of the act of June 12, 1858, relative to the sale of 
military sites, be, and the same are hereby, repealed.” © 

The first section of said act provides: | 

That wheuever in the opinion of the President of the United States 
the lands, or any portion of them, included within the limits of any mili- 
tary reservation heretofore or hereafter declared, have become or shall 
become useless for military purposes, he shall cause the same, or so 
much thereof as he may designate, to be placed under the control of the 
Secretary of the Interior for disposition as hereinafter provided, and 
shall cause to be filed with the Secretary of the Interior a notice hereof. 

The act then provides for the survey, appraisal and public sale of the 
lands, provided that any settler who was in occupation of any portion 
thereof prior to January 1, 1884, who was qualitied to make a homestead 
entry, and who has continued in such occupation, shall be entitled to 
enter the land so oecupied, not exceeding one hundred and sixty acres. 

From the foregoing recital, it seems certain that the land must be dis- 
posed of under the act of 1884. The allegations of claimant, if true, 
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place him within the provisions of said law. He is therefore entitled to 
offer proof, and if in all respects qualified, may make entry, provided 
there is no objection other than those discussed herein. 

The decision, rejecting the application, is accordingly reversed. 


—_—————— 


PRACTICE—SERVICE OF NOTICE BY PUBLICATION. 
Rouuins v. RoBBINS. 


When service of notice by publication is properly made the defendant is as much 
. bound thereby as thongh the service had been personal, and cannot be heard to 


allege want of actual notice. , 
It is not esseutial to allege as basis for publication of notice that personal service 
cannot be had ‘‘ within the State.” 


Acting Secretary Muldrow to Commissioner Sparks, May 10, 1887. 


. On January 20, 1880, Hiram Robbins made homestead entry for the 
Nv. dof SE. 4,8. $ of NE. 4, Sec. 32, T, 4 N., R. 30 W., McCook, Ne- 
braska. On March 20, 1884, William M. Rollins brought contest for 
abandonment. Notice was given by publication, the testimony of 
plaintiff and one witness was taken to the effect that the claim had 
been abandoned for over two years, that no house or other habitation 
had ever been built on the tract, that about four acres had been broken 
in 1882, and that the land at date of hearing, May 9, 1884, was uncul- 
tivated prairie land. Claimant did not appear. The local officers 
thereupon rendered judgment for contestant. On November 21, 1884, 
your office affirmed that judgment. 

It appears that on June 21, 1884, the claimant filed a motion in the 
Joeal office asking that the Commissioner set aside the decision of the 
local office. The motion was based on the allegation that claimant 
never had notice of the contest proceedings. In an affidavit filed there- 
with claimant alleges that “no notice of said coutest was ever served 
upon him,” that “ he has been continuously a resident of the State of 
Nebraska during the last five years,” that during the spring of 1880 he 
built on said tract a sod house sixteen by eighteen feet, ‘commenced 
residence therein,” and broke about fifteen acres; ‘that during his 
_tempvurary absence some party unknown to affiant tore off the roof of 
his house and carried the materials away; that the wallsare yet stand- 
ing and that claimant is compelled to ebuild said roof”; that he made 
said entry for his home and has in good faith made the ‘erat his resi- 
dence, and that when he left said house it was for temporary purposes 
and not with the intention to abandon said entry. 

Claimant does not deny that he was actually absent from the land, 
nor does he attack the validity of the affidavit for publication. He 
does not pretend that any amount of diligence on the part of contestant 
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at the initiation of the contest would have enabled him to make per- 
onal service. 

Contestant in lis affidavit for publication alleged that claimant’s resi- 
dence was unknown to him, that personal service could not be had in 
the State, and that he had made diligent inquiry to ascertain claimant’s 
address, but had been unable to do so. Notice was posted on the land, 
and a copy-sent by registered letter to Minden, Nebraska, the last 
known address of claimant. 

For some reason not stated no action was taken by your office on the 
application of claimant until February 26, 1885, when you denied it. 
Claimant appealed. | 

The rules of practice prescribe that when it appears by the affidavit 
of contestant, and such other evidence as the local officers may require, 
that due diligence has been used and personal service can not be made, 
that service by publication may be made. When such service is prop- 
erly made, the defendant is as much bound by the notice as though the 
service had been personal. He can not be heard to say that he did not 
get actual notice. It does not appear from this record that there was 
any defect in the service by publication, nor is it shown that the founda- 
tion for such service was not sufficient. I must hold therefore that the 
defendant was bound by the proceedings subsequent thereto. The 
statement of claimant that he has continuously resided in the State of 
Nebraska can not affect this conclusion, for the allegation in the affida- 
vit of contest that “personal service can not be lad within this State,” 
was not essential thereto. Said decision is accordingly affirmed. 


ee 


SWAMP LAND—ADJUSTMENT OF GRANT. 
STATE OF ARKANSAS. 


Until such time as the Governor of the State shall have been duly authorized to cou- 
sent to the adjustment of the grant, in accordance with the principles heretofore 
adopted and followed by the Department, no farther action will be taken on the 
claim of the State. » 


Secretary Lamar to Commissioner Sparks, May 16, 1887. 


On April 15, 1887, the communication of Hon. Simon P. Hughes, 
Governor of the State of Arkansas, dated April 8, same year, inclosing 
a copy of the act-of the Legislature of said State, approved March 19, 
1887, relative to the claim of said .State to swamp lands, and also for 
indemnity for swamp lands disposed of by the United States, was re- 
ferred to you for report. On April 23d last said communication and 
inclosure were returned, with your report, and the same have been care- : 
fully considered. - 
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It appears that the Legislature of said State passed an act, approved 
March 17, 1885, relative to its claim under the swamp land act of Con- 
gress, approved September 28, 1850 (9 Stat., 519), agreeing to “ accept 
as final and conclusive in determining the character of such lands the 
original field notes of the official survey or re-survey of such lands by 
the United States in all cases mentioned in this act where such field 
notes show conclusively the naturally wet, swampy, or overflowed, or 
the naturally non-wet, non-swampy, non-overflowed, character of such 
lands: Provided, That in no case shall such field notes be considered as 
final in determining the character of such lands where such field notes 
. fail to indicate the natural character of such land; and Provided fuar- 
ther, That in no case shall such field notes be considered in such adjust- 
- ment or selection in cases where the official. survey was made subse- 
quent to the year eighteen hundred and fifty-six (1856).” 

This act was submitted to your office for report, and on May 21, 1885, 
said act was returned with the recommendation that the change pro- 
posed therein be not adopted, because of its impracticability. Your 
report called special attention to the last lines of the first section of 
said act, and also to said provisos (supra), and noted the fact that the 
States of Michigan, Minnesota, Wisconsin, Ohio, Alabama, and Missis- 
Sippi, have agreed to make the field notes the basis of adjustment with- 
- out any reservations. On August 16, 1885, this Department trans- 
mitted a copy of said report to the Governor of said State, and de- 
—Clined to accept the mode of adjustment provided for in said act. 

Attention was called to the mode of adjustment of said States, and 
the inquiry was suggested * whether that basis would be acceptable to. 
the State of Arkansas” (4 L. D., 295). 

On August 28, 1885, this Department informed the agent of said 
State, in reply to his communication of the 21st of same month, that, 
‘‘ believing that the field notes of survey as found in the General Land 
Office constitute the just basis for determining the character of the land 
claimed by the State,” the plan of adjustment as indicated in said com- 
munication to the Governor of said State wouldt be adhered to. 

Said act of March 19, 1887 (supra), amends the first section of the 
act of March 17, 1885, by striking out the two provisos above quoted. 
You regard the amended act as equally objectionable as the original 
act, for the reason that it introduces a different class of lands from 
those granted by Congress, to wit, ‘“‘ wet land”; that the field notes 
should be conclusive in all cases, or the existing method of adjustment 
should not be changed; that there should not be two methods of ad- 
justment in the same State; and that when a claim for indemnity for 
land in any township is once made, such claim should be regarded as a 
finality so far as that township is concerned, 

By the act of Congress approved September 28, 1850 (9 Stat., 519) 
there was granted to the State of Arkansas and each of the other States 
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of the Union all of the “ swamp and overflowed lands made unfit there- 
by for cultivation,” which remained therein unsold at the date of the 
passage of the Ae This act has been frequently construed by the 
~ courts and this Department. In the case of the State of Louisiana (5 
' L. D., 514), it was held that, if the State elects to accept the field notes 
of survey as the basis of adjustment of its claim under the swamp land > 
grant, lands will be listed to the State that appear by the field notes to 
be clearly of the character granted, unless there is reason to believe 
that the field notes and surveys are false and fraudulent; that where 
the field notes of survey have been made since the passage of the swamp 
land grant and with reference thereto, they will be held to entitle the 
State prima-facie to the lands returned as ‘‘ swamp and overflowed,” 
without the additional words “made unfit thereby for cultivation ” ; 
that where the surveys aré made prior to the act, all the descriptive 
words in the grant, or words of like import, must appear; that where 
they do not so appear, the State must show by other satisfactory evi- 
dence that the lands claimed are of the class contemplated by the grant; 

that, if the State does not elect to make the field notes of survey the 
basis of adjustment, then she should be allowed to furnish satisfactory 

proof that the lands claimed were swamp and overflowed and rendered 
‘unfit thereby for cultivation ” at the date of the grant. 

Under the acts of Congress, approved March 2, 1855 (10 Stat., 634), 
and March 3, 1857 (11 Stat., 251), incorporated into the Revised Stat- 
utes, Section 2482, it was provided that when the authorized agent of 
the State shall make proof before your office that any of the lands -pur- 
chased by any person from the United States, prior to March 3, 1857, 
and after the date of the grant to the State, were swamp lands within 
the true intent and meaning of the swamp land grant, the purchase 
money shall be paid over to the State wherein said land is situate. 

Indemnity was also allowed where swamp lands have been located 
by warrant or scrip, and it was further provided that the decision of 
your office upon the question of indemnity shall be first approved by the 
Secretary of the Interior. In determining the character of the lands 
for which indemnity is claimed, I see no good reason why the same kind 
of proof should not ba satisfactory to your office that is required to show 
that lands are clearly of the character granted and which passed to the 
State under its grant. 

The original and the amendatory act of the Legislature of said State 
limit the power of the Governor to make an agreement with the Secre- 
tary of the Interior “to accept as final and conclusive in determining 
the character of such lands, the original field notes of the official sur- 
_ vey, or resurvey, of such lands by the United States in all cases men- _ 
tioned in this acé where such field notes show conclusively the natu- 
rally wet, swampy, or overflowed, or the naturally non-wet, non-swampy 
or non-overflowed character of Sach lands.” 
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The objection relative to the descriptive words used to designate the 
character of the land; as suggested in your report of May 21, 1885, has 
not been obviated, nor does said act, as amended, authorize the Gov- 
ernor to bind the State to an agreement to accept the field notes as a 
basis of adjustment where they do not show * conclusively ” the char- - 
acter of the land. | 

In said communication of this Department to the State’s. agent 
(supra), it was stated that this condition, among others, was a qualifi- 
cation of the Governor’s power to act in the case, and it could not be 


waived. | 
Since the State, by said legislation has undertaken to define the 


power and limit the authority of the Governor to make an agreement 
under said acts, I am of the opinion that no further action should be 
taken by this Department relative to the claim of the State under the 
swamp land acts, until the Governor has been given full power by ap- 
propriate legislation to consent to the adjustment of said grant and the 
claim of the State for indemnity ,in accordance with the principles 
enunciated in the Louisiana case (supra). When such legislation has 
been enacted, the claim of the State should be adjusted as soon as 
practicable. 

Herewith are returned said communication of the Governor and said 
act of the Legislature of the State of Arkansas, and you will please ad- 
vise him of this communication to you. 


PRACTICE—AFFIDAVIT OF CONTEST—EVIDENCE. 


DoLMAN ». LATSHAW. 


Objections to the sufficiency of the matters charged in ‘the affidavit of contest, or to. 
the relevancy of the evidence under the charge as laid, can be raised by the de- 
fendant only. 


Acting Secretary Muldrow to Commissioner Sparks, May 19, 1887. 


I have considered the appeal of George W. Dolman from your decis- 
ion of May 4, 1885, sustaining the local land officers in refusing to allow 
him to contest the timber culture entry No. 7002 of William Stonehacker 
on the NE. 4 of Sec. 2, T. 68., R. 23 W., in Graham county, Kansas, 

On June 5, 1880, Stonehacker made timber culture entry of said quar- 
ter section. On September 6, 1884, J. J. Latshaw instituted a contest 
against said entry and made application to enter same under the timber 
culture act of June 14, 1878. In his affidavit of contest he says that 
Stonehacker “has failed to cultivate and keep in a good healthy grow- 
ing condition ten acres of the above described tract of land between 
the 5th June, 1833, and the 5th June, 1884.” 
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On September 10, 1884—four days after Latshaw instituted his con- 
test—the appellant Dolman made affidavit of contest, and made appli- 
cation to enter said tract of land, accompanied with a tender of all fees 
and commissions and the usual suits affidavit. | 

Hearing in the Latshaw case was set for December 5, 1884, Stone- 
hacker, who had acknowledged service of notice, made default, On the 
day of hearing Dolman came in by way of interpleader and moved the 
local officers to dismiss said contest because of defezts in the contest 
affidavit. ‘Though no steps were taken to amend said affidavit, this mo- 
tion of the appellant was overruled, and testimony taken in the case. 
Thereupon appellant again moved to have the contest dismissed, be- 
cause of said defective affidavit, and because the testimony was not 
confined to the allegations contained in the contest affidavit; and for 
the further reason that the facts shown were insufficient to warrant the 
local officers in recommending said entry for cancellation. This motion 
was also overruled and the register and receiver found, from the testi- 
mony produced, that the land embraced in said entry had been for- 
feited for failure to comply with the law, and recommended that the 
entry be canceled. On-appeal from your decision sustaining the local 
officers, Dolman urges substantially the same objections urged by him 
below, and insists that at the time he made application to contest said 
entry there was no contest, sufficient in law, pending against the same, 
and that not to dismiss the Latshaw contest and permit him to contest, 
under his application and his legally sufficient affidavit of contest, was 
error. | 

In my opinion the defect found in Latshaw’s contest affidavit did not 
render his contest illegal. When the defect was discovered, it would 
have been safer for the contestant, and the better practice, to have asked 
for leave to amend before producing his testimony, but it was a defect 
which could be taken advantage of by the entrymanonly. The refusal 
to dismiss the contest on appellant’s first motion was, therefore, not 
error. A variance between the allegation and the proof is also a mat- 
ter which can only be excepted to by the defendant; and where the 
local land officers find, on the hearing of a contest which is not attacked 
as being collusive, that the land embraced in an entry has been for- 
feited for a failure on the part of the entryman to comply with the law, 
the Department will not look into the evidence to determine the ques- 
tion of its sufficiency to warrant the cancellation of such entry merely 
on the suggestion of a party who has, subsequent to the institution of 
such contest, applied to contest the entry, and who has himself sworn 
to facets sufficient to show the correctness of such meine and to warrant 
the cancellation of the entry. 

Your action in the premises is therefore concurred in, aad the Pare 
clismissed. 
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ENTRY OF MEANDERED STREAM. 
JAMES SHANLEY. 


An entry including tracts lying upon the opposite sides of a meandered stream, made 
under existing‘rulings and practice, will not be disturbed. 
4 


Acting Secretary Muldrow to Commissioner Sparks, May 19, 1887. 


On February 24, 1880, James Shanley made homestead entry for lots 
1, 2,8 and 9, Sec. 4, T. 3.N., R. 26 W., McCook, Nebraska. On June 
19, 1885, he submitted final proof. The proof showed that he settled in 


the fall of 1879, and has since maintained a continuous residence and in ‘ 


other respects complied with the law. 

Said lots Land 2 lie north of the Republican River, lots 8 and 9 south 
of it. Your office by letter of November 14, 1885, rejected said proof 
for the reason that the portion of the land north of the river was not 
contiguous to that on the south, and required claimant to ‘‘elect which 
tracts to retain in satisfaction of his homestead right.” He appealed. 

This case seems to be ruled by that of Olof Landgren (11 C. L. O., 
255.) Landgren filed declaratory statement on July 19, alleging settle- 
ment July 18, 1883, for certain lands in the McCook land district. On 
February 11, 1884, he offered proof, which was rejected by the local 
office and by your office, ‘‘for the reason that the tracts lie on opposite 
sides of a meandered stream (the Republican River) and hence that his 
declaratory statement was improperly allowed.” 

On appeal this Department said : 

You affirmed this ruling because, although his proofs are satisfactor Ys 
his entry is in violation of your instructions of September 22, 1883, in 
. the case of Benjamin Bird, which held that as the Republican River 
had been meandered, no entries of lands separated thereby could be ap- 
proved, but that parties having made such filings might relinquish a 
portion of their tracts, and their filings stand as to the remainder, and 
also include other contiguous tricts iu lieu of the relinqnished ones. 

The local officers in transmitting this case to you say “it has been the 
practice until about September 1883 to allow entries on both sides of 


the Republican River, and that proofs have been admitted and patents 
issued thereon without objection until about September 1883, and that 


there are many (such) entries on the river within this land district in - 


that way.”....- Landgren made his settlement and improvements and 
filed his declaratory statement prior to your instructions of September 
22, 1883, when under the practice and rulings of your office, filings and 
entries like that in question on this river were permitted. These rul- 
ings and practice had the force of law, and Landgren, who had acted 
thereunder in good faith, should be protected in his settlement without 
loss of any portion of his labor or money by reason of a subsequent 
change in stich rulings aud practice. 

Without therefore here questioning the general correctness of the in- 
structions of Septeinber 22d, I think they should not have a retroactive 
effect, but operate only in subsequent cases. To hold otherwise would 
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work extreme hardship in many cases..... and throw a cloud «upon 
titles and rights already acquired under the sanction of your office. 
The entry of Landgren was allowed to stand. 
On the authority of that case, said decision is reversed. 


— 


DESERT LAND ENTRY—COMPACTNESS. 
JAMES S. LOVE. 


In determining the compactness of an entry the situation of the land and its relation 
to adjacent lands should be duly considered. 


Acting Secretary Muldrow to Commissioner Sparks, May 20, 1887. 


April 4, 1885, James S. Love made desert land entry No. 2443 of Lots 
1, 2, 3 and 4, Sec. 4, T. 18 N., R. 62 W., Cheyenne, Wyoming. Septem- 
ber 26, 1885, you held this entry for cancellation because it was not 
compact. The entryman has appealed and the case has been given 
consideration. 

This entry embraces 173.44 acres, and is one mile in length. It ap- 
pears of record, however, that the lands lying immediately adjoining 
these have all been entered under the desert land law by other parties, 
so that there is no way of rendering said entry more compact than it is 
and still retaining an equal amount of land. 

This case is precisely like that of Ann E. Miller, decided by this 
Department May 22,1886.* In that case the entry was a mile lopg and 
a quarter of a mile wide, and the adjoining Iands were all appropriated 
by other persons. It was there held that the entry was compact and 


*ANN E. MILLER. 


Acting Secrelary Muldrow to Commissioner Sparks, May 22, 1886. 
 # % * | * * * * 


The Department ruling defining compactness is to be found on page 35.0f the gen- 
eral cireular of March 1, 1884, which is copied verbatim from your office circular of 
September 3, 1880, and is in the following words: 

‘‘The requirement of compactness will be held to be complied with in surveyed 
lands when a section, or part thereof, is described by legal subdivisions, as nearly in 
the form of a technical section as the situation of the land and its relation to other lands 
will admit.” : 

In the case at bar, the appellant has entered a strip a mile in length from north to 
south, aud a quarter of a mile in width from east to west. But there is no way of , 
making it more compact. The land on the east side is included in the desert-land 
entry of Samuel Richey; that on the west side is included in section 16, which is re- 
served for school purposes, and not subject to entry under the desert land act. The 
tract is, therefore, as compact “as the situation of the land and its relation to other 
lands will admit.” 

I therefore reverse your decision directing a re-adjustment of the entry. 
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" should stand, citing a part of the General Circular of March 1, 1884, to 
wit: > 

“The requirements of compactness will be held to be complied with 
on surveyed lands when a section or part thereof is described by legal 
subdivisions as nearly in the form of a technical section as the situa- 
tion of the land and its relation to other lands will admit.” 


Upon authority of said case your decision is reversed, 


PRE-EMPTION—AMENDMENT—SECOND FILING. 
GOIST v. BOTTUM. 


An application for land not intended to have been embraced withiu the original ap- 
plication cannot be properly allowed as an amendment. 

If the pre-emptive right has once been exercised there is no power, save in Congress, 
to authorize the exercise of the privilege again by the same person. 

A second filing is permissible under the law where the first was ineffectual on account 
of a prior adverse claim. 

"Where rights and equities are equally divided, the rule that “he has the better title 

who was first in point of time” should be followed. 


Acting Secretary Muldrow to Commissioner Sparks, May 20, 1887. 


I have considered the case of Frank Goist v. Daniel Bottum, on appeal] 
from your decision of July 7, 1885, holding for cancellation the pre- 
emption filing of Goist for the W. 4 of the NE. 4 of Sec. 27, T. 114.N., 
Rh. 62 W., Huron, Dakota Territory. 

There - no eepate as to the facts of the case, which are substantially 
as follows: 

On January 25, 1883, Goist presented at the local office pre-emption 
declaratory statement claiming settlement the day before, on the NE. 4 
of Sec. 34, T. 114 N., R. 64 W. The register examined the plat book, 
and the tract appearing to be vacant, the declaratory statement of Goist 
was made of record. A few days thereafter the latter heard from out- 
side parties that said tract was already covered by a soldier’s declara- | 
tory statement placed thereon by one Hugheson during the preceding 
month of October. Another visit was paid to the register, who was in- 
duced to make a further search, when he found among some papers a 
receipt showing that-such soldier’s declaratory statement had been filed 
in said office, though the tract books contained no record thereof. The 
-register then advised Goist to select another tract, and make ee 
therefor. Thereupon selection was made of the E. 4 of the NW. 4 and 
the W. $ of the NE. 4 of Sec. 27, T. 114 N,, R. 62 W., in the same land 
district. An atidavit. was then—-February 1, i883,—made by Goist, duly 
corroborated, stating the facts, and also manlientan to be * allowed to 
amend his declaratory statemeut filing,” asabove. This application and 
affidavit were handed to the register, who said the same would be for- 
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warded to the General Land Office; and on inquiry, a few days thereafter, 
it was stated they had been so forwarded. 

On February 16, 1883, Goist having settled on the last tract, built a - 
house on the E. 4 of NW. 4 thereof, moved into it, and remained there 
some six or seven days, when he started to Illinois to bring his family, 
stock, ete., to the land. | 

It is shown that the trains were blockaded by snow, and he was de- 
layed both going and coming, and did not get back, upon the tract in 
controversy, until the 31st day of March, and since then has resided 
with his family upon said tract, on which he has improvements valued 
at $2,000. 

On March 7, 1883, Daniel Bottum visited the ‘NE. + of said last men- 
tioned section, and on the next day made, homestead eas thereof, the 
tract book of the local office not disclosing any claim thereto, nor the 
officers giving him any information of the claim of Goist to the W. 4 of 
said NE. 4. 

phonst the testimony shows that the application of Goist was pre- 
sented to the local officers somewhere about February Ist, there is ne 
file date upon it, and it was not forwarded to your office util May 29, 


1883; and in the letter of transmittal attention was called to the cou- 


flict between the twoclaims. On August 13, 1883, your office, consider- 
ing the application of Goist and his allegation of settlement prior to the 
homestead entry of Bottum, directed that the pre-emptiou filing “be 
received for the tract desired and the homestead entry of record may 
stand subject to Goist’s prior right.” Accordingly, on August 29, 1883, 
the pre-emption declaratory statement’ of Goist, claiming settlement 
February 16, 1883, was made of record, as to said E. $ of NW. 4 and © 
W. 4 of NE. 4 

_ After due Totiod: on January 28, 1834, Bottum offered to make final 
proof on and commute to cash his honiestead entry on said NE. 4. This 
was protested against by Goist, and a hearivg was had, at redneet of 
both parties, on February 5, 1884. 

On October 6, 1884, the local officers decided in favor of Goist; on 
January 7, 1885, your office, on appeal, reversed said decision and 
awarded the disputed W. 4 of the NE. + to Bottnm: from this decision 
Goist has in turn appealed to this Department. 

The case has been argued with much zeal by counsel in their briefs, 
and involving questions of importance, has been carefully considered. 
Both parties throughout seem to have acted in entire good faith and 
done that which the law required in order to secure title to the desired 
land. The whole difficulty has arisen from the failure of the local offi- 
cers to keep their records properly posted. Matters being thus in equz- 
librio, a most careful aoeany of the whole case is imperatively de- 
manded. 


Tt is contended that the so-called “ amedamene ” of Goist was nota . | 


proper one to be allowed as such ; inasmuch as it applies to land twelve 
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niles away, and in another range, and which it is not claimed was in- 
tended to have been embraced in his first application. In this view I 
coneur. Though so called, it was not an “amendment” in the proper 
sense of the word: It was an application to file a pre-emption declara- 
tory statement for a certain tract, and which application the local 
officers, declining to act upon, was transmitted to your office. The let- 
ter of your predecessor, of August 13, 1883, granting the application, 
seems to adopt this view and does not treat it as an ‘‘amendment,” 
about which not one word is said. The application of Goist will not 
therefore be treated as an application to amend his first ‘filing, but as, 
in contemplation of law, an application to file declaratory statement on 
the tract in section 27. 

This it is asserted he is prohibited from dving by Section 2261 of the 
Revised Statutes; and the Commissioner, it is insisted, was without 
authority to confer such right, or, if possessed of that authority, the 
right acquired thereunder could only date, at the earliest, from the time 
it was conferred by the rere woe in this case was August 
13, 1883. 7 

if the Commissioner has power to confer a pre-einption right upon 
any person, Iam unaware of the law which bestows that power. The 
act of Congress alone gives the one pre-emptive right to parties, other- 
- wise qualified for its exercise. When that right has once been exer- 
cised, the privilege conferred is exhausted, and as the law now stands, 
there is no power anywhere, save in Congress, to authorize the exer- 
cise of the privilege again by the same person. It is therefore useless 
to discuss the question as to when the right, supposed to have been 
conferred by the Commissioner in this case, dated from; whether when 
he awarded it; when it was exercised, or from the date of the actual 
settlement, or when the application was presented ? 

The important question then is, had Goist exercised his one pre- 
emptive right, or did he come within the inhibition contained in sec- 
tion 2261 of the Revised Statutes ?—which is as follows: 

No person shall be entitled to more than one pre-emptive right by - 
virtue of the provisions of Section 2259; nor where a party has filed his 


declaration of intention to claim the benefit of such provisions, shall he 
file, at any future time, a second declaration for another tract. 


On March 3, 1856, Commissioner Hendricks issued a circular (1 Les- 
ter, No. 416), construing the fourth section of the act of March 3, 1843 
(5 Stat., 619), from which section that of the Revised Statutes was taken. 


- In that circular it was said: 


Whereaclaimant, however; .. . . . filesadeclaration, which may 
prove invalid, in consequence of the land appled for not being open to 
_ pre-emption, ot by the determination against him as a conflicting claim- 

ant, or from any other similar cause, which would have prevented hin 
from consuinmating a preemption under such declaration, such illegal 
filing will be treated as a nullity, and as no inhibition to his subse- 
quently filinga legaland proper declaration for the same tract . ; 
or for other land; it being the purpose of the Jaw to allow a claimant 
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a pre-emption upon one tract, and nothing more, and also to prevent 
declarations from being presented or filed where the intention of estab- 
lishing a pre-emption is not bona-fide. 

This construction of the law, so far as [can learn, has been uniformly | 
adhered to, in the administration of the Land Department fromthe time — 
of its promulgation to the present day. | 

In the case of Hannah M. Brown (4 L. D., 9) the same view Was re- 
iterated, and it was said: 


When the law restricted persons otherwise properly qualified to “one 
pre-emptive right,” it meant a right to be enjoyed in its full fruition ; 
not that a fruitless effort to obtain it Should be equivalent to its entire 
consummation. So when the law declares that a party having filed a 
declaration of intention to claim such right as to one tract of Jand should 
not file a second declaration as to another, it meant the filing on a tract 
open to such filing, and whereon the right thereby claimed could ripen 
into an entry. 


The case under consideration comes anes within the rule thus es- 
tablished. 

The record discloses that the Sojdier's declaratory statement, which — 
was filed on the first tract, was, in due course of time, Peneammatad by 
Hugheson, and consequently, if Goist had persisted in adhering to his 
filing as to that tract, which he was not bound to do after he discov- 
ered the adverse claim to it, “ the right thereby claimed could not ripen 
into an entry.” This being so, Goist cannot be held to have exercised 
the ‘one pre-emptive” to which he was entitled; nor was the filing 
such a one as the prohibition of the Revised Statutes is properly applica- 
~ ble to, and therefore in my opinion your predecessor was right when 
he treated the first filing of Goist ‘as a nullity, and as no inhibition to 
his subsequently filing a legal and proper declaration for 

other land,” in the language of the circular of 1856. 

Entertaining this view, 1t follows that Goist’s application to file pre- 
-emption claim upon the E. 4 of NW. 4 and the W. 4 of NE. 4 of Sec. © 
27, must be treated as though an original offer to file, which he was 
fully qualified to make. His right thereunder must date from the time 
he made actual settlement upon said tract, which was February 16, 
1383; the action of the land officers can not change said date, for that 
action conferred no new right, but simply declared that the man was a 
qualified pre-emption claimant when he presented his filing, and the 
same ought then to have been received. 

It follows naturally from this premise that the failure of the local 
officers to have noted on the proper records of their office his claim 
against said tract can not be permitted to work to his prejudice, inas- 
much as he had done all the law required of him and the officers alone 
were derelict in this duty. His pre-emption claim stands therefore ina 
light not less favorable than it would have stood if he had been per- 
_ mitted by the local officers to do that which was offered to be done. 
Lytle v. Arkansas, 9 How., 314. 
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It is true that this failure of the officers to make the proper notes 
upon their records is thus made to work a hardship upon Bottum, an- 
Other innocent party who visited the land aud examined the records 
before presenting for record his entry papers—thus having likewise done 
all that the law required of him. But the law must be administered 
on principle, notwithstanding individual hardship may sometimes be 
caused thereby, as to deviate from w general rule because of particu- 
lar hardship, is most mischievous and dangerous. For, as has been 
repeatedly said, ‘‘ hard cases make bad law.” | : 

‘The safe rule which the courts apply to a case of this sort, where 
equities and rights are so equally divided, is that ‘he has the better 
title who was first in pointof time.” Goist was a qualified pre-emptor; 
first in point of time, he made application for the laud in controversy ; 
first in point of time he made personal settlement upon the tract em- 
braced within his claim—such settlement as the law required and such 
settlement as would have reserved it from the claim of any other comer, 
if the application had been properly put of record—and first in point 
of time he did allthat the law required of him. 

Under this rule, l reverse the jadgment appealed from, and hold that 
Goist has the prior right to the land in controversy, and the homestead 
entry of Bottum is subjeet to such prior right. 


€ PRACTICE—MOTION FOR CONTINUANCE. 


UNITED STATES v. CONNERS ET AL. 


Motions for continuance are addressed to the sound discretion of the local officers, 
but an abuse of such discretion will be corrected by the appellate tribunal. 

On the defendant’s fa'lure to cross-examine witnesses at the proper time, the recall of 
said witnesses, for such purpose, should be at his expense. 


Secretary Lamar to Commissioner Sparks, May 21, 1887. 


The following pre- Emon entries in the St. Cloud, Minnesota, land 
district, to wit. 

James Conner for the N. 4 of the NW. 4 of Sec. 24, and the SE. 4 of 
the SW. 4 and the SW. 4 of the SE. 4 of Sec. 13, T. 59 N., R. 24 W.: 

Were suspended by your office letter of January 16, 1885, and a hear- 
ing ordered upon the report of Special Agent Webster Eaton, who re- 
ported said entries as fraudulent, and made in the interest of John 
Martin & Co. | 

The hearing in all of said cases was set for February 23, 1885, and 
notice made by publication as well as by registered letter sent to said 
entrymen and to Jolin Martin & Co. 
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By letter of March 24, 1885, the register and receiver transmitted 
the record in the case of J olin Conners, saying: 


At the time and place set, Webster Eaton, special agcat of the Gen- 
eral Land Office, appeared with his witnesses, and the testimony on the 
part of the government was taken. Also appeared Taylor & Taylor, 
and filed the affidavit of C. E. Brown, asking for a continuance. All 
the papers in the case are transmitted herewith for your consideration 
and action. 


Letters to the same effect were prepared by the register and receiver, 
transmitting the record in each of the other cases. 
Upon the receipt of the letters transmitting the records aforesaid, 
you considered all of said cases in your letter of May 27, 1885, and held 
that— 


The evidence for the government sustains the allegations of fraud and 
speculation involved in the hearings, and the defence being in default 
the entries are hereby canceled. 


From said decision of May 27, 1885, and your office decision of July 
17, 1885, refusing to review said decision, the John Martin Lumber 
Company, transferees under said eutrymen, appeal. ‘ 

It appears that Taylor & Taylor, attorneys for the Joho Martin Luin- 
ber Company, made a motion for a continuance of said case, February 
21—-two days before the day set for the hearing—and filed 1n support 
of said motion the following affidavit of C. %. Brown, the Secretary of 
the John Martin Lumber Company: 


Cyrus E. Brown, appearing personally before me, and being sworn 
says: that he is the secretary of the Joln Martin Luinber Comyfany, a 
corporation, and that said Johu Martin Lumber Company claims to be 
the cwner by purchase from the entrymen of each of the above-men- 
tioned tracts of land; that it paid a valuable consideration therefor; 
that notices of hearing in said cases were received by it on the 12th day 
of February, 1855; that the said James Conners, 
are each of them unmarried nen, and have not since the purchase of 
said lands so entered by them by the affiant had any permanent place 
of resideuce; that in the time since said notices were received by it af- 
fiant has not been able to discover the whereabouts of either of said 
peers that affiant is informed and verily believes that said Conners, 

are laboring men by occupation, alid are now engaged 
at some of the lamber cainps upon the head waters of the Mississippi 
river a great distance from communication by mail or telegraph; that 
they and each of them are material and competent witnesses in said 
eases; and affiant is informed and believes will, if time is granted so 
that their whereabouts can be ascertained and their testimony secured 
before said land office, each testify that he entered upon said land in 
good faith, and built a good and substantial dwelling house thereon, 
with floors, windows, doors, roof and cellar; that he cleared off, grubbed, 
broke, and fitted for eultiv ation a large tract of said land, and made 
other valuable improvements thereon; that dariug the time prescribed 
by law, and for along time thereafter he lived and made his home upon 
said land that he is a poor man and had no means of improving said 
land except his own unaided manual labor; that said entry of said land 
was made for the sole purpose of cultivation and to make a home for 
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himself thereov; that all his acts in and abont his said entry were done 
in good faith, and that he in all things complied with the pre-emption 
laws; that at the present time of year commuuication with the upper 
Mississippi river is very difficult, and can only be had at all by great . 
exertion and unusual expense; that it will take a long time to procure . 
the attendance of said persons to testify in said matters at said land 
office; that affiant verily believes if time is granted him he will be able 
to procure the: attendance: of said persons~before said land office to tes- 
tify in said matters; that affiant knows no other witnesses by whom 
said facts can be proven Wherefore afiiant prays that the hearings in 
said actions may be postponed for a reasonable time to enable him to 
procure the attendance of said persons before said land office to testify 
in said cases. And further saith not. 

At the bearing of said cases, February 23, there was no appearance 
for either the entrymen or the John Martin Lumber Company; but 
Special Agent Eaton appeared for the government, objected to a con- 
tinuance of the case, and offered evideuce in behalf of the pOvernient= 
which was received. 

Inthe report of the hearing the register and receiver say that it was 

their intention “to take the testimony on the part of the government, 
and then continue the case for sixty days to allow the Jobn Martin 
Lumber Company to procure the attendance of their witnesses”; that 
it has been the policy of tle office to grant continuances upon Boo: cause 
shown; but that the special agent insisted that no good eause for a con- 
Hnueuce had been shown. 

By circular of the Department of August 6, 1884 {11 C. L. O., 161) in 
view of the exhaustion of the appropriation, registers ald receivers were 
directed to postpone all hearings without date; but the register and re- - 
ceiver were advised in the letter ordering a hearing in these cases, that 
said hearing would not be subject to the instructions contained I in that 
circular. [Referring to this the loeal officers say: 

Being in doubt as to the desire of the Department for an immediate 
hearing, we have taken the testimony submitted through Special Agent 
Eaton on the part of the government, and now submit the case to’ you 
for consideration as to whether a continuance shall be granted the John 
Martin Lumber Company or not. 

Upon this point, in your decision of May 27, 1885, canceling these en- 
tries, you say: 

The matter of granting continuances is in your discretion to be exer- 
cised in view of the established facts as a foundation for the continu- 
ance. That sou- submitted the evidence offered on behalf of the govern- 
ment on the day fixed for the hearing coneludes the ee that 
you were not satisfied that the continuance should be grauted . re 
Your exercise of vour discretion was complete and proper, as appears | 
from the record.” 

It is true that all motions for a coutinuance are addressed to the sound 
discretion of the local officers; but an abnse of such discretion should 
be corrected by the appellate tribunal. The claimants made a proper 
showing in fal] compliance with Rule 20 of Rules of Practice, aud the 


continuance asked for should have been granted. 
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~ Besides, the record does not show that the local officers were not sat- 
isfied that the continuance should be granted, or that they exercised 
any discretion in refusing it; on the contrary, they submitted that 
question to your office for decision. 

With the motion for review of your decision the J ane Martin Lum- 
ber Company file the affidavit of C. E. Brown, who says that since said 
hearing they have learned of the whereabouts of said witnesses, and 
verily believe they will be able to secure their attendance at the local 
office should a rehearing be granted, and that they expect to be able to 
show by said witnesses the facts as to settlement and residence of said. 
entrymen and to sustain their title to said lands. 

From the foregoing, I am satisfied that the showing of the defend- 
ants was sufficient to entitle them to the continuance asked for, and 
that a rehearing of said case should be had to enable them to introduce 
testimony in their behalf. 

It appears from the record that it was the intention of the register 
and receiver to take the testimony on behalf of the government, and 
then to suspend the further hearing of said case for sixty days~if ap- 
proved by your office—to enable defendants to introduce their proof; _ 
and this seems to have been the impression made upon counsel for de- 
fendants. a 

There would seem to be no objection to this proceeding, and as the 
defendants have shown no reason why they did not attend at the hear- 
ing on the 23d of February to cross-examine the government witnesses, 
I see no reason why the government should be compelled to re-submit 
its proof, especially as such proof appears of record. I therefore direct 
that you order the further hearing of this case. before the register and 
receiver, after thirty days notice to all parties, to enable the defend- 
ants to submit testimony in their behalf, at which the government may © 
also introduce such other testimony as it may desire ; and if practicable 
a special agent should be present to represent the government. Should 
the defendants desire to recall the witnesses offered by the government 
at the hearing of February 23, 1885, for the purpose of cross-examina- 
tion, they will be required to summon them at their expense. 


f 


WAGON ROAD GRANT—SELECTION— WITHDRAWAL. 


RINEHART v. WILLAMETTE VALLEY & CASCADE MT. WAGON ROAD 
Co. 


The grant to aid in the construction of this road was not a grant of lands in place, or 
of specific lands, but a grant of quantity, to be selected from the odd numbered 
sections within certain boundaries determined by the construction of the road ; 
hence without selection the right of the company does not attach to any specific 
tract. 


mn 
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The construetion of the road and the filing of a map of definite location thereof did 
not canse the grant to attach to any particular tract of land, or withdraw from ~ 
eutry the lauds: within the limits fixed thereby. 

An executive withdrawal is not effective until notice of the same is seebivad at the 
local office. 


Seoretar y Lamar to Commissioner Buaehe, May 23, 1887. 


This case involves the right to the NW. 4 of Sec. 29, T. 13 S., R. 45, 
E., W. M., La Grande, Oregon. 
| The company claims the right to select the land in controversy under | 
the act of Congress of July 5, 1866 (14 Stat., 89), granting to Oregon 
‘6¢o aid in the construction of a military road . . . . . alternate 
sections of public lands designated by odd numbers, three sections per 
mile, to be selected within six miles of said road,” providing “ that any 
and all lands heretofore reserved to the United States by act of Con- 
gress, or other competent authority, be and the same are hereby re- 
served from the operation of this act.” 

The act makes no provision for the filing of map of definite location 
or general route, or for the withdrawal of lands, but provides: 

That the lands hereby granted to said State shall be disposed of only 
in the following manner, that is to say, that when ten miles of said 
road shall be completed, a quantity of land not exceeding thirty sec- 
tions for said road may be sold coterminous to said completed portiou 
of said road, and when the Governor of said State shall certify to the 
Secretary of the Interior that any ten continuous miles of said road are 
completed, then another quantity of land hereby granted, not to exceed 
thirty sections, may be sold coterminous to said completed portion of 
said road, and so from time to time until said road is completed. 

According to the certificate of the Governor of Oregon the road op. 
posite the land in question was completed June 24, 1871, and a map 
showing the definite location of said completed portion was filed in the 
General Land Office July 10, 187], 

On June 2, 1871, the Commission addressed a letter to the local 
officers at iy Granda. Yregon, transmitting a diagram of said road 
within.said..district, ordering a.withdrawal.of .the odd sections within | 
the six mile limits as follows: “It is hereby directed that you withhold 
from disposal the odd sections thus falling within said designated limits 
and make note of such on your records.” 

It appears, however, that no notice of this withdrawal was received 
at the local office. 

The township plat was filed in the local office April 24, 1874. 

The company has not made selection of this tract, but now epeues 
to be allowed to select it under their grant. 

The claim of’ Rinehart is based ou the following facts, found upon a 
hearing before the register and receiver January 19, 1884, ordered by 
your office to determine the status of the land. | 

James B, Keeney, a qualified pre-eniptor, settled and lived upon this 
land from the fall of 1862 to September, 1870, and improved it to the 
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extent of $1,500, when he sold his claim to the improvements to W. 8S. 
Glenn and plaintiff Rinehart. Glenn remained on the tract one year, 
and sold his interest to Myers, who in September, 1872, sold said inter-. 
est to Rinehart. | 

Rinehart filed declaratory statement for this tract Jnly 14, 1874, 
within three months after the filing of the township plat in the local 
office, alleging. settlement July 14, 1872.. The alleged settlement was 
from the date that Rinehart became the sole owner of the improve- 
ments. He continued to improve the tract, and his improvements are 
now alleged to be of the value of $5,000. He is a qualified pre-emptor. 

Counsel for the road contend that this was a present grant of every 
odd section of land within six miles of the road on each side thereof, and 
that after the completion of each teu miles of road, the right of the com- 
pany attached as of the date of the grant to every odd section within 
six miles on each side of said completed portion, excepting only lands 
that had been reserved to the United States by act of Congress, or other 
competent authority, although the company was only entitled to make 
selection of three sections per mile, and that when such selections were 
made, the remaining odd sections reverted to the government by force 
of such selection. | 

As the line of the road could not definitely be known at the date of 
the grant, the practical effect of the construction contended for is that 
every odd section within the territory through which the road might 
pass was absolutely granted to the company, to enable it to locate their 
road and within the limits so located to select therefrom to the extent 
of three sections per mile any odd sections which had not theretofore 
been reserved to the United States by act of Congress or other com- 
petent authority. Hence, they argue that as pre-emption claims are not 
embraced within the exception of ‘lands reserved to the United States,” 
they are not excepted from the operation of this grant asin other grants 
where such claims are expressly reserved and provided for; that it is 
within the power of Congress to grant lands covered by pre-emption 
settlements and filings, and that such lands are granted unless ex- 
pressly reserved from the operation of the grant. | 

The supreme court of the United States, in the case of Frisbie v. 
Whitney (9 Wall., 187), and the Yosemite Valley case (15 Wall., 77), 
held that occupation and improvement of the public Jands with a view 
to pre-emption do not confer a vested right in the land so occupied, nor 
does such right become vested under the pre-emption law, until the - 
purchase money. has been paid, and the receipt of the proper land offi- 
cer given to the purchaser; but in these cases the court also held, that 
settlement and filing confer an inchoate right, which will be protected 
against the claim of other persons who have not an equal or superior 
right, althongh it is not a valid claim against the United States. 

In the cases cited, Congress had expressly granted the specific lands © 
in coutroversy. No specific lands were granted to the State of Oregon 


} 
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to aid in the construction of this road, but simply a grant of three sec- 
tions per mile, to be selected within the limits of six miles on each side 
of said road, when any ten miles of the same should be completed and 
certified to by the Governor. A settlement with a view to pre-emption 
on Jancs falling within the limits of the grant before the date of the 
erant being authorized by law, con erred an inchoate right on the set- 
tler against every one but the United States, and unless such lands 
were expressly and specifically granted, this inchoate right could not 
be defeated or pass to another by mere implication or. intendment. 
Therefore, if it be conceded that the right of the company attached at’ 
the date of the grant to all lands from which selection might be made, 
that right of selection did not embrace lands on which settlement with 
a view to pre-emption had been made prior to and existing at the date 
of the grant, because such settlement being made under authority of 
law conferred upon the settler aright that could not be defeated or 
divested by the grant unless such lands had been specifically granted. 

In this case Keeney, a qualified pre-emptor, settled upon the land in 
1862, four years prior to the date of the grant, and continued to occupy 
and improve the land until 1870, when he sold his improvements to. 
Glenn and the plaintiff Rinehart. Five years later Rinehart acquired 
by purchase the entire interest in the improvements, and has continued 
to improve the tract. 

The township plat was filed in the local office April 24, 1874, and July 
14, thereafter, Rinehart filed his declaratory statement. 

Keeney’s failure to file a declaratory statement and the sale of his 
improvements several years after his settlement does not prove that 
his settlement was a trespass and was not made with a view to pre- - 
emption. The reasonable presumption is that his settlement was 
made in pursuance of law and not in violation of law. He could not. 
signify his intention by the filing of a declaratory statement, because 
the township plat was not filed until 1874. In this respect the case dif- 
ers from Water and Mining Company v. paeeey (96 U.S., 165), and sim- 
ilar cases cited by counsel. 

But I think it is clear that the grant to Oregon to aid in the con- 
struction of this road was not a grant of lands in place, or of specifie 
lands, but a grant of quantity, to be selected from the odd numbered 
sections within certain boundaries to be fixed and defined by the con- 
struction of sections of road of ten miles each. Hence, the lands that. 
Congress granted or intended to grant could only be ascertained when 
they were actually selected within the limits of six miles of the road,, 
and for every ten miles of road constructed and certified to by the 3 
Gov ernor, and until selection has been made, as aforesaid, the com- 
paty’s right does not attach to any specific tract of land. 

The only questions remaining to be considered are whether the lands. 
were by the act of certification of the completion of the road withdrawn 
from entry, or whether the department upon the filing of such certifi- 
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cate had the power to withdraw said lands from entry, and whether 
the filing of such notice in the local office was necessary to give effect 
to such withdrawal so far as to reserve the lands within the limits of 
said withdrawal from settlement and entry under the general land laws. 

It will be seen that the act makes no provision for filing of map of 
- definite location, nor for any withdrawal of lands from entry for the 
berefit of said road, but it is the completion of the road that gives posi- 
tion to the six mile limits within which selections may be made. It 
would however, be necessary to file a map showing the location of the 
road as definitely fixed by actual coustruction in order to determine 
what lands should be withdrawn. The road was completed opposite 
the land in controversy June 24, 1871, and a withdrawal from entry of 
the odd sections within the limits of six miles on each side of the road 
then completed was ordered by letter of June 2, 1871, but it is alleged 
that this letter was not received at the local office. On July 10, 1871, 
the company filed a map showing the definite location of this mae of 
the road. At this date the land had not been surveyed and hence it 
was not known whether the land in dispute was an odd or even section. 

On July 14, 1874, Rinehart filed bis enor statement, alleging 
settlement ree 14, 1872 

Counsel for the conaeny contend that when any ten iniles of said 
road has been completed and a map is filed showing the location of 
said constructed road, fixing the limits within which the right of selec- 
tion may be made, such right of selection attaches to every odd sec- 
tion within the granted limits, and the right to make choice from the — 
entire six sections after the certification by the Governor of the com- 
pletion of the road is aright that can not be impaired or limited, and 
the location of the road by its own operation and vigor without any 
action of the executive withdraws the land from all disposition by the 
land department from the time the line of the road is made definite 
in the way contemplated by the act. 
- Insupport of this view the case of VanWyck v. Knevals (106 U.8., 
336), and other similar cases, are cited to the effect that when the map 
of.definite location is filed with the Secretary of the Interior “it then — 
becomes the duty of the Secretary of the Interior to withdraw the. 
lands granted from market. Butif he should neglect this duty, the 
neglect would not impair the rights of the company, however prejudi- 
cial it might prove to others.” 

In the cases cited the grants were for every odd section within cer- 

tain limits, and the filing of the map of definite location fixed and de- 

termined with precision the lands actually grauted to the road without 
further action on the part of the road or the land department, so that 
the right of the road, at the date of the filing of map of definite loca- 
tion, absolutely attached to every odd section of land within the pri- 
mary limits, whether the lands were withdrawn from entry or not. 
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But a different rale prevails in case of lands to be selected in lieu of - 
those within the limits of primary location, which have been sold or 
pre-empted before the location ismade. In such cases the right of the 
road attaches only from the date of selection, and the filing of the map | 
of definite location does not of itself withdraw the land from entry, 
unless express provision is made therefor by the terms of the grant. 

It is however contended that the grant under consideration was a 
present grant of an absolute quantity of lands, and not a grant of lieu 
lands within secondary limits where the quantity could not be known 
until the sections lost in place have been determined, and that the rule 
applicable to such grants does not apply in this case. | 

In the cases cited the filing of the map of.definite location actually 
determined the quantity of lands lost in place. If the grant to aid 
in the construction of this road absolutely attached upon the filing of 
amap of definite location of the constructed road to every odd section 
within the limits from which they were entitled to select, by reason of 
the fact that the grant is for an absolute known quantity of land, f 
can see no reason. why the same rule would not apply with equal force 
to lands in secondary or indemnity limits, in cases where the grantee 
is allowed to select lands for those lost in the primary limits, because 
the actual quantity of land that the road is entitled to select being ab- 
solutely determined by the filing of the map of definite location, upon 
the same principle the grant in such cases would at that date attach 
absolutely to every odd section within the indemnity limits for the 
purpose of enabling the company to make selections therefrom to sup- 
ply the deficiency of lands lost in place. If is unnecessary to cite the 
numerous authorities to show that no such right attaches. 

I am therefore led to, the conclusion that the construction of the road 
and the filing of a map of definite location thereof does not cause the 
grant to attach to any particular tract of land, nor does it by its own 
operation withdraw from entry the lands within the limits fixed thereby. 

The authority of the department to withdraw lands in the indemnity 
limits for the purpose of allowing the grantee to make selections, iu 
the absence of express provision made therefor by the grant, has never 
- been directly decided by the courts, but in several cases such authority 
seems to have been recognized by the supreme court, and such has been 
the ruling of the department. | 

In the case of the grant to the State of Illinois to aid in the construc- 
tion of a road from Chicago to Mobile, no provision was made in the 
grant for the withdrawal of lands, but the Commissioner withdrew the 
lands for the purpose of allowing the State to make selections. This 
action of the Commissiouer was considered approvingly in the case of 
Clements v. Warner, 24 How., 394. Again, in the case of Riley v. 
Wells, cited in Wolsey v. Chapman (101 U. 8., 768), the court held 
that a withdrawal of lands from private entry ‘‘ was sufficient to defeat 
a settlement for the purpose of pre-emption while the order was in 
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force, notwithstanding it was afterward found that the law, by reason 
of which this action was taken, did not contemplate such withdrawal.” 

The grant to aid in the construction of the Burlington and Missouri 
River Railroad was for ten odd sections per mile to be taken on the line 
of the road and in equal quantities on each side thereof. No limits 
were fixed by the grant, and the right of the road attached only by se-_ 
lection. In the case of the United States v. Burlington and Missouri 
River Railroad the court, construing this grant, said: “If as in the 
present case by its [the Land Department] neglect for years to with- 
draw from sale lands beyond twenty miles from the road, the land op- 
posite any section of the road has’ been taken by others and patented | 
to them, there can be no just objection to allowing the grant to the 
company to be satisfied by land situated elsewhere along the general 
line of the road.” (98 U.5S., 334.) 

Such withdrawal Nonouen does not become effective until notice of 
the same has been filed in the local office. If the act of withdrawal 
could cause the grant to attach to any particular section or sections 
withdrawn, it might then be made effective without the filing of notice 
in the local office, but the only force and effect of such withdrawal is 
to prohibit settlements upon the lands withdrawn after giving notice 
thereof at the local office that such lands are withheld from settlement, 
until selections shall be made by the grantee. 

Besides, the order of withdrawal itself clearly shows that it was the 
intention of the Commissioner that such withdrawal should not take 
effect until it was received at the local office, because the local officers 
were required to execute the order by withholding from disposal the 
odd sections falling within the designated limits, and to make note of 
such on their records. The right of the company therefore, depending 
upon an executive and not a legislative withdrawal, must be govérned 
by the true intent and meaning of such withdrawal. 

Prior to withdrawal these lands were subject to settlement under the 
pre-emption and homestead laws. The law provided that the records — 
of the land office shall show what lands are subject to settlement and 
entry. This notice is intended for the benefit and protection of the 
settler, and settlement and improvement made in the absence of such - 
notice or upon information and advice of the local officers, who have 
no knowledge of such withdrawal, cannot be defeated by the arbitrary 
choice of the road-in making its selections, the grant not having at- 
‘tached at that time to any particular tract of land within said limits. 

In view of the foregoing, I am therefore of the opinion— 

Ist, That the settlement of Keeney in 1862 excepted this tract from 
the at of July 5, 1866, to aid ia the construction of this road. 

2d, That the settlement of Rinehart in 1872 was not affected by the 
withdrawal of the Commissioner of June, 1871, no notice of said with- 
drawal having been filed at the local out until after the alleged set- 
tlement of Rinehart. 
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Your decision is therefore affirmed. 

It will be observed that the record in the case designees the land as 
the SW.4 of said section 29. After the argument had closed, it was 
discovered that the tract was improperly designated, and that the land 
involved is the NW. 4 instead of the SW.4. Accordingly, counsel were 
notified of the error, and called upon to show cause why the error should 
not be corrected. 

In response thereto, counsel for Kinehart consents to said correction 
and counsel for the road submit the question of correction to the 
Department, saying they will be content with the decision of the De- 
partment in regard to making said correction and will make no objec- 
tion thereto. Letters of counsel to this effect have been filed with the 
record in the case. Being satisfied that the settlement of Rinehart is 
upon the NW. 4 instead of the SW. 4, and that the declaratory state- 
ment describes the land as the NW. 4 of said section 29, the correction 
will be accordingly made in the record of your office. 


' PRACTICE—AFFIDAVIT OF CONTEST—JURISDICTION. 
GOTTHELF v. SWINSON. 


A contest affidavit is in the nature of an information, and when it has been aceepied, 
notice issued, and service made thereof, jurisdiction is acquired. 

If the affidavit of contest is defective, the jurisdiction is not affected thereby, and 
objection thereto can only be raised at the hearing. 


Acting Secretary Muldrow to Commissioner Sparks, May 23, 1887. 


July 14, 1881, Philip Swinson made timber culture entry No. 6423 of 
the SE. 4, Sec. 15, T. 107 N., R. 57 W., Mitchell, Dakota, and September 
19, 1883, Louis Gotthelf filed contest against the same on the charge of 
failure to comply with the law in the matter of breaking, etc. Notice 
was given by publication, and hearing had November 5, 1883. On the 
day of hearing the contestant filed an amended affidavit of contest 
charging the same as the former one, because the first affidavit had 
been sworn to before one of his attorneys in the vase. The entryman 
defaulted. The evidence submitted showed that the entryman had 
failed to break or plow five acres of said land at any time subsequent 
to his said entry; that he failed to crop or cultivaté any part of said 
land, and that said tract was then wholly unimproved, with the excep- 
. tion of about one and three-quarters acres broken in 1881. The register 
and receiver thereupon recommended the cancellation of the entry. 
Their judgment was sustained on appeal to your office, and the entry 
held for cancellation June 10, 1885. Frou this decision appeal i is brought 
here. 

‘The main point relied upon in the appeal is that the register and re- 
ceiver did not have jurisdiction to issue notice on the first affidavit of 
| 2278 DEC—_—42 
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contest, because the saine was sworn to before contestant’s attorney. 
To this it is simply necessary to say that the contest affidavit is in the 
nature of an information: and when the register and receiver have ac- 
cepted and acted upon the information tendered, by issuing notice to 
the defendant, when service is made, jurisdiction in the caseis acquired. 
Houston v. Coyle (2 L. D., 58), Butler ». Mohan (3 id., 513). If the affi- 
davit of contest be defective, such defect does not touch the question 
of jurisdiction; it is a matter that can only be excepted to at the hear- 
ing. Contests have been allowed where no affidavit has been filed at 
all, where the information upon which the local officers acted was merely 
verbal, or where it was reduced to writing, but not verified by the oath 
of the contestant. Therule requiring an affidavit to be filed by contest- 
ant when initiating his contest was only to assure the government of 
his good faith in the premises. It is always to the interest of the gov- 
ernment that entries, in which the laws have not been complied with, 
should be canceled, and to that end legitimate contests are favored. 
But, if this were not so, in this case the amended affidavit filed on the 
day of the hearing cured any defect which might have existed in the 
former affidavit, and made the contest rood peyone all question or 
doubt. | 

I see no reason for disturbing the decision spaniel from, and the 
same is accordingly affirmed. 


RAILROAD GRANT—INDEMNITY WITHDRAWAL; ACT OF MARCH 3, 1879. 
BRADY v. SOUTHERN Pac. R. R. Co. 
(On Review.) 


As no vested right to any particular tract is conferred by indemnity withdrawal, and 
the existence of the same is dependent upou the will of the Secretary of the Inte- 
rior, the Deparimeut may prescribe rules by which failnre to assert the right of 
selection, as against a settler after withdrawal, will operate as a revocation 
‘thereof as to the tract involved. 

The right of selection within indemnity limits is a preference right that may be as- 
serted against every oue, but failure to assert snch right, after due notice of » 
settler’s intention to make final proof for land within said limits, is a waiver of 


said right, and will, after proot and payment, estop the company from setting up 
the illegality of the entry. 


Acting Secretary Muldrow to Commissioner Sparks, May 25, 1887. 


In the case of the Southern Pacific Railroad Company v. Peter F. 
Brady, I held by decision of February 8, 1887 (5 L. D., 407) that where 
a settlement is made upon land within the indemnity limits of a rail-_ 
road grant, withdrawn by order of the Secretary of the Interior, and 
notice of intention to make final proof is given in accordance with the 
act of March 3, 1879 (20 Stat., 472) the railroad company is required to 
appear at the local office and show cause why the entry shonld not be 
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allowed, and its failure to so appear and show cause at the time of mak- 


‘ing final proof shall be considered as a waiver of whatever right it might 


have, acquired to the premises. 

The railroad company has filed a motion for review of this decision, 
upon the ground that the land having been withdrawn for the benefit 
of said company, Brady’s entry was illegal, and the failure of the com- 
pany to appear and contest the entry could not make that lawful which 
by due authority is declared unlawful. 

The issue presented by the motion is whether Brady’s sipianede 
upon that land was absolutely unlawful, for if we concede that it could 
never ripen into aright, it can make no difference whether the com- 
pany protested or not. If it is not absolutely unlawful, I can see no 
reason why the Department may not prescribe rules by which the com- 
pany shall be required to assert their claim at the date of making final 
proof, and upon failure so to do to be considered as having abandoned 


' all right to claim said land. 


These lands being within indemnity limits, the company have no 
vested right by reason of withdrawal, but their right to any particular 
tract can only become vested by selection made with the approval of 
the Secretary. 

Having no vested right by virtue of withdrawal, and the withdrawal 
depending solely upon the will of the Secretary of the Interior, that 
withdrawal may be revoked at any time and the lands restored to entry 
at the will of the same official that made it. | 

Is there any reason why the Department may not prescribe rules by 
which the failure of the company to appear and assert its right or in- 
tention to claim any particular tract, that may have been settled upon, 
shall operate to revoke the withdrawal as to that particular section and 
to restore it to entry? If it is within the power of the Departinent to . 
revoke the withdrawal as to all the lands, it surely has the power to 
revoke the withdrawal of a part of said lands, and the decisions of the 
Department that have crystallized into a general-rule may become as 
effective for that purpose as the order of the Secretary directly with- 
drawing all the land. 

All questions as to the preference rights of settlers to the public 
lands must be raised and decided in the local office, and a failure so to 
assert their rights and to bring the same before the General Land Of- 
fice by appeal will estop them from afterwards asserting their rights. 
The right of the road to make selection in indemnity limits is nothing 
inore or less than a preference right that they may assert against every 
one, but having notice of the intention of a settler to make final proof on 
any tract of land within said limits, and quietly looking on and allow- 
ing the settler to pay his money for the land without protesting and 
asserting their rights, will estop them from afterwards setting up the 
illegality of said entry, because their failure to assert their claim is 
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equivalent to a declaration that they do not intend to select that a 
ticular tract. 

In the case of Fox v. the Southern Pacific Railroad Company (2 Ti 
D., 558) the application to file for the land was rejected by the local 
officers, because it was within the indemnity limits of the withdrawal 
for said road. While this decision was proper, yet, if the entry had 
been allowed, it would not have relieved the company from the necessity 
of asserting its rights when the settler made application to prove up. 
Nor is the circular of May 26, 1883 (10 C. L. O., 95), cited by counsel 
with the case of Fox 2. Boniérn Pacific Railroad Company, repugnant 
to this view. 

The case of Buttz v. N orthern Pacific Railroad Company (119 U. S., 
55) involving the question of a legislative withdrawal in granted limits, 
is not applicable to this case. 7 

The motion is refused. 


PRIVATE CASH ENTRY; ERRONEOUS 8S URVEY. 
Ik, W. HARRIS. 


Land within the limits of the official survey of a private claim, in excess of the 
amount confirmed and patented, is not subject to private cash entry; and can 
only be disposed of after the survey has been duly amended. 


Acting Secretary Muldrow to Commissioner Sparks, May 25, 1887. 


I have considered the appeal of E. W. Harris from the decisions of 
your office, dated October 15, and November 20, 1885, refusing to 
allow his application to make private cash entry of lands in T. 4N., R. 
16 H., at the Detroit land office, in the State of Michigan. 

The record shows that your office, on October 15, 1885, advised the local 
land officers, that the application of Mr. Harris must be rejected, for 
the reason that the lands applied for are within the lines of the official 
surveys of private land claims Nos. 302 and 310 confirmed to Joseph 
Ricard and Oliver Ricard, respectively, under the act of March 3, 1807 
(Vol. 2, 437), as shown by Green’s American State Papers, Vol. 1, p. 
363 sid 366; that said claims were surveyed in 1810 aud patents were 
issued in 1812; that the side lines of said claims, as showu by the de- 
scription in said patents, measuring from the St. Clair river, are four- 
teen chains less in length than the side lines shown by raid official sur- 
veys; that any errors in said surveys should have been corrected by 
the surveyor general prior to the issuance of said pateuts, which should 
have corresponded with the surveys as finally adopted; and that not 
having been surveyed as public lands, said tracts are not subject to 
' ordinary private cash eutry. 

Mr. Uarris was duly advised of said action of your office, and in re- 
sponse toa letter of inquiry, addressed to the register of said office, 
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relative to the proper manner to have said lands made subject to private 
cash entry, your office, on November 20, 1885, directed the local land 
officers to advise Mr. Harris that his application for survey could not 
be further considered, for the additional reason that he does not claim 
to be a settler; that your office is not advised as to the status of said 
lands, whether occupied or not, and that if the public surveys were ex- 
tended over said tracts he would not have a preference right of pur- 
chase; that said land could not be entered at private sale until it had 
been surveyed, duly advertised and offered for sale to the highest bid- 
der; and no sale made at such offering. The only important question 
presented by said appeal is, whether said land is subject to private cash 
entry, and that question must be answered in the negative. If, as ap- 
pears from the.record, said private claim surveys embrace more land 
than was confirmed and patented to said parties, then the surveys > 
should be amended in a proper proceeding, and after the same have 
been corrected, the land outside of the corrected surveys should be dis- 
posed of according to law, in such manner as to protect the interests 
of the United States and any bona-fide occupants thereof. 

The decisions appealed from are correct, and they are hereby af: 
firmed. 


& eS 


RAILROAD GRANT—DEFINITE LOCATION. 
CENTRAL PaciFic R. BR. Co. 


The joint resolution of April 10, 1869, fixed the common terminus of the Central Pa- | 
cific and Union Pacific at or near Ogden, and required the former company to 
pay the latter for the construction of the road from said point to Promontory 
Summit. The Central Pacific thus became entitled to the granted lands between 
said points. 

The ‘line of the road was definitely located when the Secretary of the Interior notified 
the company of the receipt of the map showing the same, and of his “consent 
and approval to the location of said road according to the map and profiles.” 

Rights acquired by such formal definite location were not affected by the report of 
the commission subsequently appointed, or the action of the Depar tnient on said 
report. 


Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887. 


I have considered the appeal of the Central Pacific Railroad Com- 
pany from your decisions of September 16, December 11, 1885, holding 
for cancellation its selections of certain tracts of land in Sec. 31, T. 10 
N,, R. 2 W., Salt Lake City, Utah Territory. 

It apnea that the land office at Salt Lake City was opened March 
9, 1869; on March 15, 1869, Charles W. Alexander filed pre-emption 
' declaratory statement, claiming settlement four days before on the E. 
4 of the NE. 4 and NW. 4 of the NE. 4; that William P. Offley made 
homestead entry April 13, 1869, of lots 2,3, and 8, which was com- 
muted to cash entry June 3, 1869; that Orando J. Hollister on April 
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12, 1869, made homestead entry of lots 7,9, 10, and SH. + of SW. 4, 
which was commuted to cash entry on June 3, 1869—all of said tracts 
being within said section, town and range. The entries of Offley and 
Hollister were canceled June 22, and October 13, 1871, respectively, 
because within the grant to said company ; from this action no appeal 
“was taken by the entrymen. OUn January 2, 1885, the described tracts 
were selected by said company as part of their granted lands. On 
September 16, 1885, you held said selection for cancellation; this action 
the company asked you, October 12, to reconsider; on December 11, 
1885, you declined to reverse your former action, holding, as you did 
in your first decision, tlat the filing of Alexander and the entries of 
Offley and Hollister were made prior to the attachment of the rights 
of the company to the tracts in question. From this action the com- 
pany on December 24, 1885, appealed. 

Substantially, only two errors are specified: (1) Error in re-opening 
the cases of Hollister and Offley, which had been ‘determined by your 
predecessor in favor of the company, which decisions became final, in 
the absence of an appeal; and (2) Error in holding that the claims of 
said parties had attached to the specific tracts prior to the definite lo- 
cation of the road of the appellant company opposite to them; or prior 
to the definite location, also opposite them, of the road of the Union 
Pacific Railroad Company, through which the appellant company also 
claims title as purchaser. 

I am very clear that the doctrine of res adjudicata cannot be invoked 
as to the first alleged error. 

The cases, in which the decisions of your predecessor were rendered, 
_ Were causes wherein the issue was between the Central Pacific Com- 
pany and the two entrymen, and as between those two parties and the 
company it was decided the company had the best right. No appeal 
having been prosecuted, those judgments became final and cannot be 
re-opened by you. Nor have you attempted to re-open those judgments. 

The present case presents an issue between the United States and. 
the appellant company as to which has right and title to the lands; and 
your decision is adverse to the company and favorable to the United 
States, holding that title to said tracts did not pass to the company 
under its grant; and it cannot affect the issue or nullify the judgment, 
because, in arriving at your conclusion, you find the filing of Alexander 
and the entries of Hollister and Offley excepted the tracts embraced 
therein froin said grant. 

The consideration of the second alleged error is environed with some 
difficulties, in order to clear up which a detailed statement is necessary. 

By the act of July 1, 1862 (12 Stat., 489), the Union Pacific Railroad - 
Company was incorporated and authorized to construct its road from a 
_ point in Nebraska westward to the west boundary of Nevada, thereto 
connect with the Central Pacific Railroad of California. If the Union 
Pacific Company completed its road first to the California line, it was 
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authorized to continue the construction of the same on through Califor- 
nia until it met the road of the Central Pacific Company ; and the latter 
road, after completing its line across California, was authorized to con- 
tinue the construction of its road through the Territories to the Mis- 
— souri river upon the routes indicated, upon the same terms as granted 
to the Union Pacific until said roads meet and connect, so as to provide 
a continuous line of railroad from the Missouri river to the Pacific ocean. 
By this act, and the amended act of July 2, 1864 (13 Stat., 356), there 
were granted to the companies iu the Territories ten alternate sections, 
designated by odd numbers, per mile on each side of said road, “to 
which @ pre-emption or homestead claim may not have attached at the 
time the line of said road is definitely fixed.” It was provided under 
said acts that the company should file, within three years, a map of gen- 
eral route of said road, whereupon the Secretary of the Interior was to. 
cause the lands within twenty-five miles of said designated route to be 
withdrawn from pre-emption, private entry aud sale, and when any por- 
tion of the route was “finally located,” the lands were to be surveyed 
and ‘set off” as fast-as may be for the purposes of the grant. 

By act of July 3, 1866 (14 Stat., 79), the Union Pacific with the con- 
gent of the Secretary of the Interior was authorized to locate and con- 
struct thetr road from Omaha, westward, in a continuous completed 
line until it should meet and connect with the Central Pacific; and the 
Central Pacific was likewise authorized to locate and construct its line 
eastward until it met the Union Pacific; with the right to each company 
to work three hundred miles in advance of their continuous completed 
lines, where expeditious construction so required because of tunnels and 
heavy cuts. 

On April 28, 1865, a map of its general or designated rou ea westward | 
to the California line, was received in this Department from the Union 
Pacific Company ; and about the same time the Central Pacific presented 
a similar map of its route from Sacramento eastward ‘to Salt Lake.” 
The route of the Union Pacific, as shown by its map, passed south of 
Salt Lake, more than twenty-five miles from the land in question, which 
was thus outside of the line of withdrawal. Therefore in no event could 
any right to the same have accrued: to that company under said map. 

On July 11, 1865, Secretary Harlan wrote to the Commissioner of 
the General Tata Office : — | 

I enclose for your information and appropriate action in relation 
thereto a map filed in this Department by C. P. Huntington, Esq., Vice 
President, showing the genera) route of tue Central Pacific railroad of 
California from Sacramento to Salt Lake. You will please return the 

map to this Department for filing. 

On the next day, Commissioner Wilson returned the map and wrote 
to the Secretary an earnest letter, remonstrating against making a with- 
drawal under said map, as it was not properly authenticated, or based 
upon any surveys, but covered a vast body of unsurveyed land, the 
withdrawal of which le did not think was contemplated by Congress. 
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Nothing further seems to have been done in relation to the matter ; 
but the records of this Department show that said map was sent to the 
General Land Office on February 5, 1871, and a diligent search among 
the records of your office has failed to discover or show any trace of it. 
I am therefore unable to ascertain whether the general route designated 
by it passed north or south of Salt Lake. If it passed south, the lands 
in question would be outside of the lines of withdrawal therefor... If 
north of the lake, they might have been within the limits of the twenty- 
five miles of withdrawal. But, inasmuch as the Union and the Central 
were to form one continuous line from east to west, the probabilities are 
both roads were located on the same line and passed south of the lake. 

It isevident said map was not approved or accepted by the Secretary. 
‘He sent it to the Commissioner for “information and appropriate ac- 
tion,” directing him to return it to the Department “for filing.” And 
after its receipt from the Commissioner with his protest the map was 
never approved or any withdrawal made thereunder. 

The route passing south of Salt Lake contemplated by, at least, the 
Union Pacific was abandoned prior to 1868, ald a route passing around 
the northern end of said lake adopted by both roads. 

On January 1, 1868, the Central Pacific filed a map of definite loca- 
tion, extending from Humboldt Wells, Nevada, eastwardly around the 
north end of Salt Lake, to Weber caiion, in Utah, a point but a short 
distance west of Echo cafion. The lands in question were within this 
location. On May 15, 1868, the Secretary accepted this map only for 
one hundred and forty miles—from Humboldt Wells, Nevada, to Monu- 
ment Point, Utah—thus stopping the location of the road some twenty- 
five miles west of the land in controversy, and leaving them outside. 
On October 14, 1868, the Central Pacific Company filed another map of 
the same location from Monument Point eastward to Echo eaiion, which 
was a little further eastward than Weber cafion. Un October 20, 1868, 
Secretary Browning wrote a letter to Mr. Huntington, Vice President 
of that company, wherein the Secretary said: | 

I have received your letter of the 14th instant aud: accompanying 
map and profiles of the line of the Central Pacific Railroad of Califor- 
nia, from Monument Point (north end ot Salt Lake) to Echo Summit 
(head of Echo cation); also reports of chief engineer and consulting 
engineer on same, With copy ot the minutes of the board of directors 
of the company, adopting and approving the location of the line be- 
tween those points. In view of the second section of the act of Con- 
gress, approved July 3, 1866, I hereby give my consent and approval to 
the location of sail road, according to the map and profiles mentioned. 

The lands in controversy are within the lines of this location. 

Congress approved of the route thus located, and by joint resolution 
of April 10, 1869 (16 Stat., 56), it was provided “that the common ter- 
minus of the Union Pacific aud the Central Pacific Railroads shall be 


at or near Ogden; and the Union Pacific Railroad Company shall build 


and the Central Pacific Railroal Company pay for and own the railroad 


a ae FF 


DECISIONS RELATING TO THE PUBLIC LANDS. 665 


from the terminus aforesaid to Promontory Summit, at which point the 
rails shall meet and connect and form one continuous line.” 

Under the authority conferred by act of May 6, 1870 (16 Stat., 121), 
the common terminu.,. and point of junction between the two roads was 
afterwards ‘definitely fixed and established on the line as located and 
constructed,” on Sec. 1, T.6 N., R. 2 W., about five miles north and 
west of Ogden, and about twenty-five miles east of the tracts in con- 
troversy, leaving them opposite to that part of the completed road 
which had been built by the Union, but belonged to the Central Com- 
pany. 

In your decisions you hold that inasmuch as the Union Pacific Com- 
pany actually constructed the road as far west as Promontory Point, 
past and beyond the tracts involved, this company earned and is 
entitled to the said lands under its grant; and that as the Central Pa- 
cific only actually constructed its road as far east as Promontory Point, 
it was entitled to no lands beyond that point, by virtue of its grant, 

“as simple location of its line without construction of its road did not 
vest the company with any right to the lands between those points”; 
and it can have no claim to them except as a purchaser from the Union 
Pacific under the provisions of the resolution of 1869, supra. 

Thereupon you set forth certain matters, which in your opinion show 
that the map of definite location of the line of the Union Pacific road, 
opposite this land, was not filed antil after the attachment of the claims 
in question. 

Whilst not fully concurring in the conclusion arrived at by you, as to 
the facts and dates in connection with filing of this last map, in the view 
I take of this case I do not deem it essential at this time to enter upon 
a discussion of them. 3 | 

It is elear to my mind from the legislation recited that Congress 
meant to aid, by the grant of public lands, either of the two named 
companies which should first construct a road between the Missouri 
river and the Pacific coast; and if both companies attempted the con- 
struction, the one working from the east to the west and the other from 
west to east, each company was to be entitled to the benefit of said 
grant, so far as its road was constructed. | 

Under this grant and contract the work was commenced at both ends 
of the great line and the two companies made rapid progress towards 
each other. As this progress was made, naturally each company fiied 
in advance a map of the definite location of its line of road. This served 
the double purpose of finally fixing the line of road and identifying the 
lands on each side to which the company constructing the road would 
be entitled. The race was one of diligence, and the company which 
first did the work would receive the reward. 

When the roads were about to form a connection, thus making the 
continuous completed line from the Missouri river to the Pacific, the 
great object in view, Cougress for the purpose of apportioning the grant 
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between the two roads, and possibly preventing discord and litigation, 
where the public interests required harmony and ponree? passed 
the joint resolution of April 10, 1869, sepra. 

By this resolution it was declared that * the common terminus” of 
the two roads should be ‘at or near Ogden.” To this “common termi- 
nus” the Union Pacific was restricted, though before authorized to build 
westward until it met the other road. Beyond this “common terminus” 
westward it could not go, and beyond it, it could claim nothing, or get 
nothing under the Congressional grant. To that “common terminus ” 
the Central Pacific was entitled to come, but beyond it could not go. 
Being thus declared the terminus of the line of its road, it was beyond 
question entitled to the land granted in aid of the soueEnaCtiOll of its 
road to that point. 

It is true that the same resolution says, “the Union Pacific Railroad 
Company shall build” the road “from the terminus aforesaid to Prom- 
ontory Summit”; but it also says that the Central Pacific shall “ pay 
for and own the railroad from the terminus aforesaid to Promontory 
Summit.” 

If Congress had not restricted its grant to the Uniou Pacific to the 
“ common terminus” at Ogden, it would not have been necessary to re- 
quire of it this special piece of construction, because otherwise full au- 
thority existed for the continuation of its road until it met,the other, 
not yet at Promontory, and the same inducement was held out by the 
grant as a reward for each nile built, and therefore the new legislation 
would have been vain and nseless. 

Nor cau we reasonably suppose that Congress intended that after the 
Union Pacific had built this fifty miles of road and received the land 
granted as a reward from Congress for doing so, it was also to receive 
from the Central Pacific the whole amount of its expenditures, whereby 
the Union Pacific Company would have become the owners of this por- 
tion of the land grant, without having paid for the road opposite. It 
is not possible for me to believe that such was the purpose of Congress ; 
or, in view of the plain language used, that such is the effect of the 
- joint resolution. 

I therefore dissent from your views and hold that the land in vontro- 
versy 18 within the granted limits of the Central Pacific and belongs 
to that company, if not exeepted from its grant by the claims of Aléex- 
ander, Offley and Hollister. 

It has been shown that on October 14, 1868, a map of definite loca- 
tion of the line of the Central Pacific opposite to this land, was filed in 
in this Departinent; that on October 20, 1868, Secretary Browning 
notified the officers of said company of receipt of same, and of his “ con- 
sent and approval to the location of said road according to the map and 
profiles nentioned.” 

IT do not well see that plainer language could have been used to show 
‘ consent and approval to the location” of the road as shown by said 
map. 
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In the case of Van Wyck v. Knevais (106 U.S., 366), the supreme © 


court says: 


‘Until the map is filed with the Secretary of the Interior, the company 
is at liberty to adopt such a route as it may deem best. 
But when a route is adopted by the company, and. a map designating 
itis filed with the Secretary of the Interior and accepted by that officer, 
the route is established ; it is, in the language of the act, ‘ definitely 
fixed,’ and can not be the subject of future change, so as to affect the 


grant, except upon legislative consent. No further action is required of 


the company to establish the route. 


Now, in this case, the route had been adopted, map thereof had been 
tiled; the Secretary had accepted and approved it; the route was thus 


‘established ;” 1t was not *“ the subject of future change,” either by the | 


company, or the Executive, but only upon ‘“législative consent.” No 
such legislative consent was ever sought or obtained, as to the portion 
of the road opposite to these lands, and the title to all such within the 
granted limits, as were free from claim at the date of this definite loca- 
tion, passed to the company. 

After this.plain and unequivocal acceptance by Secr stiey moewiiee 
of the route adopted by the company, Secretary Cox, in a letter dated 
March 17th, 1869, addressed to the Chairman of the Senate Committee 
on Pacific Railroads, said, in relation to the approval of said map: 

It was believed this action did not. confer upon that company an ex- 


clusive right of constructing its road over the located route, designated ~ 


by the map then filed. The Department, from the lights then before it, 
simply approved that route. . . . . Subsequently, a commission 
was organized to examine both roads, and to determine the most eligt- 
ble location over the country lying between the completed tracks of 
each. Instructions were issued the 14th of January last 

from which it appears that the ‘approval’ of the Secretary was ‘re- 
garded, not as a finality, but as still subject to his control, when he 
should be in possession of the report of a commission appointed in part 


to elicit and present all the facts requisite to a definite solution of the: 


question. 


The commission referred to subsequently cenotted. to this Depart- 
ment and furnished a map of the line of road approved by them be- 


tween the completed portions of the two roads. This new map adopted - 


substantially the same line located by the Union Pacifie and the Cen- 
tral Pacific, and the new map in no way changed the status of the lands 
in controversy. After receiving the report and map of this commission, 
the Secretary on April 28, 1869, directed a withdrawal of the land con- 
tiguous to the line of the road, within the prescribed limits, as shown 
by said map. You insist that at the time of the acceptance by the Sec- 


retary of this last map for the first time was ‘‘determined the line of | 


the road,” and “the route became established.” 

In this view I most certainly do not concur. 

The acceptance of the map by Secretary Browning was unequivocal 
and unconditional. And the statement of Secretary Cox that the ap- 
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proval was intended to be a qualified one is not borne out by the lan- 
guage used, which can hardly be made plainer or stronger, to express 
an unqualified approval. Nor does the fact of the appointment of the 
commission strengthen his views or yours. 

That commission was appointed, so far as I can find, without direct 
authority of law, and consequently its action in attempting to make 
definite location of these roads, was not binding upon anyone. Its 
action therefore was purely advisory to the Secretary, and was intended 
to assist him in determining as to the best point for making a junction 
between the constructed portions of the two roads; an implied power 
to determine which was perhaps conferred upon him by Congress. The 
exercise of this power could not and did not affect the vested right of 
the company to lands along the line already definitely and formally 
located, and which location was not changed by the subsequent action 
_ In joining together the tracks of the two roads. 7 

I therefore find that the line of the Central Pacific was definitely lo- 
cated opposite the lands in question October 20, 1868, and then being 
free from claim, title to them vested in said company at that time. _ 

I reverse your judgment and direct the approval of selections of the | 
company. | 


SURVEY—CONTRACT—RATE OF PAYMENT. 
HARRY S. CHURGH. 


: Payment of. atrgmented rates is not warranted except on conclusive ‘showing of the 
plat and field notes. 

The price fixed for the original survey of exterior lines should “be allowed for retra- 
cing and re-establishing such lines, where the coutract authorizes such work but 
does not fix the price therefor. | 


Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887. 


I have considered the appeal of Harry S. Church, United States dep- 
uty surveyor, from your decision of February 26, 1887, rejecting his 
claim to additional compensation of $4.00 per mile for exterior lines 
and $2.00 per mile for subdivisional lines, augmented rates in lieu of 
minimum rates allowed by your office. 

From this decision claimant appeals, alleging three grounds of 
error, to wit: 


First. It was error to hold that *‘ Lava Flow” is not com prehended 
in the term mountainous. 

Second. It was error to hold that standard, meridian, or township © 
lines could be or were exterior lines, the retracement or re-establish- 
ment of which might be necessary for the proper execution of the sur- 
veys named in his contract. | 
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Third. It was error to conclude that the field notes do not warrant 
payment of any of these rejected claims. 

The claim to the increased rate for exterior lines is jor township and 
principal meridian lines, retraced and re-established by authority of the 
following clause in the contract, to wit: ‘‘and to retrace and re-estab- 
lish such exterior lines as may be necessary to properly execute the 
surveys herein.” 

No provision is made by the contract for the rate to be paid for re- 
tracing exterior and meridian lines, nor is there any provision in the 
circular of instructions with reference thereto; but the contract PID: 
vides that the deputy surveyor shall receive— | 

Ags full compensation for all work performed under this agreement at 
the rate of $9.00 for base, standard, meridian and meander lines; $7.00 
for township lines, and $5.00 for section lines, except where the lines of 
Survey pass over mountainous lands, or lands heavily timbered or ‘COV- 
ered with dense undergrowth, and in such cases at the rate of $13.06 
for base, standard, meridian ‘and meander lines; ; $11.00 for township 
lines, and $7.00 section lines per mile, for every mile and part of a 
mile actually run and marked in the field, random lines and offsets not. 
included. | | 

Having authority under the contract to retrace and re-establish ex- 
terior lines, where necessary for the proper performance of the contract, 
payment should be allowed for such service at the stipulated rate pro- 
vided for the survey of exterior lines, provided the retracing and re- 
establishing of such lines “was necessary to properly execute the sur- 
veys contracted to be performed.” 

You will therefore adjust this account in accordance with this v iew, 
and if upon further examination you are satisfied that said exterior 
lines were retraced and re-established and that such work was neces- 
sary in order properly to execute the surveys, the increased rate will be 
allowed. 

The claim to the increased rate, based on the theory that “ Lava 
_ Flow” is comprehended in the term mountainous, was properly dis- 
allowed. | t 

The instructions accompanying the contract and made part thereof 
provide that ‘both plats and field notes must conclusively show the 
character of the country to be such as will admit of the payment of 
the augmented rates named in the appropriation act, otherwise only 
the minimum will be allowed.” | 

As there is no evidence before me showing that the lands surveyed 
are “ mountainous lands, or lands heavily timbered, or covered with 
dense undergrowth,” I affirm your decision rejecting the claim for in- 
creasecl rate upon this ground. 
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RAILROAD GRANT—INDIAN COUNTRY. 
NORTHERN PAc. R. R. Co. v. OSTLUND. 


The rule of adjustment adopted by the Department in the matter of settlement 
rights acquired on lands lying along Goose river, which formerly constituted 
the northern boundary of the ‘‘ Indian couniry” claimed by the Wahpeton and 
Sisseton Sioux, recognizes that legal settlement north of said stream draws to 
it, on release of the Indian title, the con~tituent portiou of the legal subdivision 
on which it was made. 

Legal subdivisions of odd numbered sections lying south of said stream inured to 
the Northern Pacific grant on the extinction of the Indian title. 


Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887. 


By letter of March 11, 1886, you allowed Jonas Ostlund to file de- 
claratory statement for the NE. 4 of Sec. 33, T. 146 N., R. 51 W., Fargo, 
Dakota. 

From that action appeal has been taken by the Northern Pacific 
Railroad Company. 

The land is within the limits of the withdrawal for said company 
ordered March 30, 1872, on map of general route, and also within the 
granted limits as defined on map of definite location of May 26, 1873. 

It appears that claimant settled on the tract on July 5, 1871, that he 
is a qualified pre-emptor, and the head of a family, that he built a. 
dwelling house, stables, and other buildings, broke sixty acres, and put 
the same in crop, and has maintained a continuous residence on the tract 
since settlement. His settlement was prior to survey, the plat having 
been filed January 8, 1874. The company selected the tract July 7, 
1883. 

The Goose river divides the tract, flowing casteandiy through the. 
north half. That river forms the viorehern boundary of the “ Indian 
country,” formerly claimed by the Wahpeton and Sisseton bands of. 
Sioux Indians. The south half of the quarter section and a portion of 
the north half fall within said Indian country. The remainder of the 
tract was open public land at date of settlement. The Indian title to 
the lands south of said river was extinguished May 2, 1875, after the 
withdrawal on general route, and prior to definite location. 

The method of disposing of the claims of settlers along said river, 
sneh as is here presented, was determined by this Department in its 
decision of July 29, 1880 (unreported). The company proposed that 
‘in adjusting the claims of settlers upon odd sections on the north of 
the river, outside the former reserve, who settled prior to the withdrawal 
of February 21, 1872, and are thus legally entitled to enter, that where 
by the survey a portion of the smallest legal subdivision embraced by 
such claim be found to extend across the unmeandered stream and in- 
clude a portion of the former Indian iands to which settlement rights 
could not attach, such portion may be awarded to the settler if it be 
less thau one-half the area of the legal subdivision, but if it be more 
than one-half, the subdivision shall be awarded to the company.” 
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Your office recommended, in view of the decision in the Hogland case 
(5 C. L. O., 107), that the proposition be accepted as an equitable and 
practicable adjustment, in order to avoid the expense of allotment, and 
the meandering of the stream. Said Hogland case held that the lands 
in said Indian country inured to the grant on definite location, when 
the Indian title (existing at the date of the grant, and the withdrawal 
on general route) had been extinguished prior thereto, and that settle- 
ment upon said Indian lands could confer no right. The Secretary 
refused to accept the proposition of the company, and said: 


I think the true rule will be to recognize the legal settlement on the 
north of the stream as drawing to it at the moment of release of the 
Indian title the constituent portion of the legal subdivision upon wiich 
it was made, and permit thesettler to includeitin his pre-emption. ... 
If the residence of the settler was upon the Indian lands, of course he 
can have no right of pre-emption, although his settlement may have 
been upon a legal subdivision, some portion of which may by the sur- 
vey extend north of the river, and upon which his pestaence if estab- 
lished thereon, would have been legal. 


T am unable to discover that this method of disposing of such lands 
has been departed from, and inasmuch as it originated in a proposition 
from the company for an equitable disposition of the lands thus pecn- 
harly situated, lam of opinion that the claimin question may be properly 
disposed of in accordance therewith. Iam unable to ascertain from the 
record what portion of the claimis covered by the settlement of Ostlund. 
You will therefore order a hearing to ascertain that fact. If the settle- 
ment is north of the river, claimant will be allowed to file for the north 
half of the quarter section, if south of the river, the tract will go to the 
company. In any event, the right to the south half of the quarter sec- 
tion is in the company under the decision in the case of Buttz v. North- 
ern Pacific Railroad. (119 U.8., 53.) . 

Said decision is accordingly madified. 


— ee 


- RULES OF PRACTICE~MINING REGULATIONS—APPEAL. 
STEIN ET AL. v. FISHER. 


The circular instructions and regulations in force, relative to the several classes of 
claims under the public land laws, are intended to be in consonance with the 
law, aud with the rules of practice, and to operate in harmony therewith. 

In case of hearing ordered uuder mineral circular of October 31, 1831, the provisions 
of the rules of practice, with respect to appeal, must be followed. 


Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887. 


On the 26th of March last an application was filed in this Depart- 
ment in behalf of Balsarah Stein et al., for certification, under rules 
_ 83, 84 and 85 of practice, of the record in the matter of cash entry, No. 
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1224, made June 7, 1883, by Joseph Fisher, upoh the SW. 4 of SE. 4, 
Sec. 9, T. 8 N., R. 3 W., Helena, Montana. 

It appears that your office by its decision, dated October 22, 1883, 
held said cash entry for cancellation as to the west thirty acres covered 
thereby, said thirty acres having by a previous decision of your office 
been adjudged mineral on evidence taken at a regular hearing. 

Au application, accompanied by affidavits in support of the allega- 
tion therein contained that the land is non-mineral in character, having 
been filed for a review of the decision above mentioned, your office, on 
May 5, 1884, re-opened the case, and ordered a further hearing, putting 
upon Fisher the cost of notices and the burden of proof, | 

The parties to said hearing claiming that a portion of the land entered 
by Fisher is mineral in character were Henry B. Wade et al. The reg- 
ister and receiver upon the evidence taken at the heariog found the 
land to be agricultural in character, which finding was in effect an 
award to Fisher, so far as their judgment went. 

The record having been transmitted to your office, it. was there ex- 

amined and by decision, dated December 22, 1886, no appeal having 
been taken from the finding of the register and receiver, their action 
was approved and declared final, and the case was closed. 
— February 24, 1887, appeal was filed by the present applicants from 
your said office accion. but your office declined to recognize said ap- 
peal, basing its refusal on rule 48 of practice, and holding that there- 
under, no appeal having been taken from the decision of the local office, 
the same became final as to the facts involved. Hence the application 
for certiorari. 

In said application it is claimed that the general rules of practice 
have no application to this case, but that it is governed by the provi- 
sions contained in the general mineral circular approved by this De- 
partment October 31, 1881; that the rules denominated rules of practice 
‘are general rules, applying to all cases except such as may be under 
other instructions specifically provided for.” Applicants then proceed 
to set out generally what the mining circular of October 31, 1881, pre- 
scribes as the rules governing hearings to establish the character of 
lands, that is, whether they are mineral or non-mineral, and say that, 
‘although directions are given in regard to citation, publication, the 
taking of testimony, etc., nothing “is said in reference to the necessity 
of either party taking an appeal.” Thisistrue. They might with equal 
truthfulness have stated that the mining circular makes no provision 
for appeal from your office to this Department, and yet the right of ap- 
peal, when properly asserted, has always been recognized in mineral 
claims as well as in others, and applicants are now here asserting their 
right of appeal. 

The rules of practice are intended to govern proceedings ‘in cases — 
before the United States district iand offices, the General Land Office, 


rs 
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and the Department of the Interior.” This case certainly comes within 
the purview of the rules as thus defined. 

The circular instructions and regulations in force relative to the sev- 
eral classes of claims ander the public land laws are intended to be in 
consonance with the law and with the rules of practice, and to operate 
in harmony therewith. | 

But conceding for the moment that the mineral circular’is intended 
to govern independently of the rules of practice, in so far as it particu- 
larizes in relation to proceedings before the local offices, such fact cer- 
tainly does not prevent the application of the general rules as to matters 
and steps in the proceedings in regard to which the particular rules are 
silent. The very fact of silence in a particular rule remands the ques- 
tion not covered by such particular rule to the general rule which does 
embrace it. : 

Under a different view Rivets would be no provision for appeal in cases 
to which the mineral circular is applicable, either to your office or to 
this Department, since said circular is silent on both these points. If 
the right of appeal be recognized in one case, it must be in the other, 
and in both under the rules of practice, rule 43 of which provides that 
‘appeals from the final action or decisions of registers and receivers lie 
in every case to the Commissioner of the General Land Office,” citing 
sections 453 and 2478 of the Revised Statutes. If allowed, then the con- 
ditions preseribed by the rules of practice, under which appeal may be 
taken, ust be complied with. In this case they were not complied 
with, and the action of your office refusing to recognize the appeal, for 
the reason that no appeal had been taken from the action of the local 
office on-a question purely one of fact, was proper. 

The final point made by applicants that, even if it should be held that 
under the rules they are not entitled to the right of appeal, your office 
had no authority to dismiss the appeal, but should have received and 
forwarded the sane to this Department for its action, is not tenable, 
nor is it supported by the case of John M. Walker et al., decided by 
this Department on the 17th of March last (5 L. D., 504), and cited by 
counsel as authority for their position. In the discussion of that case, 
it was expressly stated that it did not contemplate cases in which the - 
Commissioner “shall decide that a party has no right of appeal, ” for 
they are specially provided for in rules 83, 84 and 85. 

In this case, it has been decided by your office that the right of appeal 
does not exist, and the rule in the Walker case, instead of being appli- 
cable as sustaining the position of counsel, distinetly excepts cases like 
this and remands them to the provisions of rules 83, 84 and 83, above 
mentioned. 

Upon a careful consideration of the whole matter as essential I tind 
nothing which in my judgment calls for supervisory action by this De- 
partment, and the petition is denied and transmitted herewith, for the 
files of your office. 

2278 DEC—-43 
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HOMESTEAD~RESIDENCE—CREDIT FOR MiLITARY SERVICE. 
ELIZABETH C. BARTLETT. 
i 


If the soldier was discharged on account of disability existing prior to enlistment, 
| actual length of service, not term of enlistment, determines the amount of time to 
be deducted from the required period of residence. 


Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887. | 


I have considered the appeal of Elizabeth C. Bartlett from your office 
decision, dated December 16, 1885, rejecting her final proof and holding 
for cancellation homestead entry, No. 24501, made March 27, 1883, by 
her late husband Benjamin P. Bartlett, upon the SW. + of Sa6. 14, es 
102, RK. 68, Mitchell Dakota. 

Final proof was offered by appellant as the widow of the applicant. , 
It was taken April 16, 1885, after due notice by publication, before a 
clerk of the district court, id was accepted by the register and receiver, 
who issued final certificate April 20, 1885. 

When the matter came before your office for action, the entry was by 
the decision appealed from held for cancellation. 

Said decision found the proof “not only meager and unsatisfactory 
in the matter of improvements and cultivation, but it fails to shew con- 
pliance with the law in regard to residence.” 

It appears that final proof was offered a little over two years after 
date of entry, but in making said proof appellant claimed credit for three 
years military service by her husband, and put in evidence on that point 
the certificate of discharge, showing that the soldier, Benjamin C. Bart- 
lett, had, after an enlistment for three years and a service of seven 
months, been discharged for disability. Your office called upon the 
War Department for a report of Bartlett’s military service. That report 
was duly received and is in the record. It appears therefrom that the 
soldier was enlisted August 16, 1862, to serve three years, or during 
the war; that he was mustered into the service October 1, 1862, and 
that he was discharged March 16, 1863, on certificate of disability, 
which shows that the disability on account of which be was diseharged 
‘‘existed prior to enlistment.” 

Section 2305 of the Revised Statutes provides that— 

The time which the homestead settler has served in the Army, Navy, 
or Marine Corps shall be deducted from the time heretofore required to 
perfect title, or, if discharged on account of wounds received or disa- 
bility incurred in the line of duty, then the term of enlistinent shall be 
deducted from the time heretofore required to perfect title, without 
reference to the length of time he may have served, etc. 

Your office correctly held in the decision appealed from that “the 
claimant is only entitled to credit for the seven months actual service,” 
for, as already indicated, the War Department records show that the 
soldier was discharged for a disability which existed prior to enlist- 
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ment, and which consequently was not incurred in the service and line | 
of duty. 

Conceding good faith in the matter of residence and improvements, 
the proofs are insufficient, for the whole period between entry and final 
proof added to the seven months actual military service would amount 
to less than three years, whereas the law requires five years residence 
in order to acquire title. For this reason the final proof must be re- 
jected. 

I do not, however, find any such evidence of bad faith as in my judg- 
ment would justify the cancellation of the.entry. It is true the proofs 
are meager, but they show residence, and that the entryman died on 
the land on the 14th of December, 1884, a year and nine months after 
entry. The fact that appellant claimed the benefit.of the full three 
- years term of her husband’s enlistment does not impugn or reflect upon 
her good faith, for she acted upon information contained in the dis- 
charge certificate, which stated that the soldier had been discharged 
for disability, but omitted to state that said disability existed prior to 


enlistment, 
Your office decision is modified. You will suspend the final certifi- 


cate, and give appellant an opportunity to in due time make new proof, 
showing full compliance with the law. 


PRACTICE—CASE MALE SPECIAL; COMMUTA TION. 
LAMBERT v. FAIRCHILD. 


When a case isready for consideration under the rules of practice tt may be advanced 
on the docket without notice to either party. 

Failure to establish residence within the required period under the homestead law 
will not, in the absence of any intervening adverse right, defeat the right of 
commutation. 


Acting Secretary Muldrow to Commissioner ‘ Biathe March a, 1887, 


Marshall E. Lambert has filed a motion for review of my decision of 
December 17, 1886, upon the following grounds: 

1st, Because said decision is contrary to the facts in the case and the 
law ; 

2d, Because it was ; rendered i in violation of the rules cf the Depart- 
ment and of the rights of Lambert under said rules. 

The second ground of erroris predicated upon the fact that this case 
was made special upon the application of counsel for Fairchilds, and 
decided in advance of its regular order. | 

The rules of practice provide that the appellee shall be allowed thirty 
days from the expiration of the time allowed for appeal in which to file 
his argument, and that appellant shall be allowed thirty days from 
service of cern: of appellee to file argument strictly in reply. After 
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the filing of the latter argument, the case is always in order and may- 
be disposed of by the Department at any time without further notice to 
either party. An application or motion to have a case made special 
need not be served on the opposite party, and is notof the character of 
motions referred to in rule 92. 

Counsel for Lambert complain that the motion to advance the case 
was an additional argument ou the merits of the case which was not 
served on them. The paper was considered only so far as to deter- 
mine whether it presented sufficient reasons for advancing the case. 

As counsel have failed to show that they were in any manner preju- 
diced by the advancement of the case, the deeision should not upon this 
cround be reconsidered. 

Asto the ground that the decision is contrary to law and the evidence, 
the case is briefly this: Fairchild made homestead entry December 4, 
1882, and improved the tract, the improvements consisting of a noase. 
barn and chicken house and some clearing, valued at from: $1000 to $2000. 
Prior to March 15, 1884, he lived in the town of Pomona, going on the 
tract occasionally. Since which time, he has resided thereon continu- 
ously, with his family, except for a period of six weeks in July and 
August, when he was taken seriously ill in Pomona, and his wife came 
from the homestead to take care of him. | BS: ptember 22, 1884, he offered 
commutation proof, when Lambert filed a contest and applied to make 
timber culture entry. Your office directed a hearing thereon, which was 
~ had before the register and receiver January 29, 1885, and on March 26, 
thereafter, they rendered their joint opinion that Fairchild’s residence 
had been continuous from March 15, 1884, to date of hearing, except for 
the period of six weeks above mentioned. Your office affirmed this 
decision, holding that from the testimony Fairchild is entitled to pur- 
chase under section 2301 of the Revised Statutes. Counsel for Lam- 
bert insist that the finding of fact is, that Fairchild made his homestead 
entry December 4, 1882, and did not establish residence upon the land 
until March 15, 1884. From this fact it is argued that if there was a 
failure to comply with the homestead law, a commutation of that entry 
could not be allowed. | 

It may be admitted that, although Fairchild made his homestead 
entry December 4, 1882, and improved the land, he did not establish 
resideuce upon the land until March 15,1884. But there was sufficient 
proof to‘show that Fairchild maintained a continuous residence on the 
tract from March 15, 1884, for more than six months prior to offering to 
purchase under section 2301 of the Revised Statutes, and that section 
provides that he shall make proof of settlement and cultivation as pro- 
_ vided by law granting pre-emption rights. 

There being no contest filed against Fairchild’s entry nnotil after he 
had offerecL commutation proof, it was held by the Commissioner that 
he was not required to show compliance as to residence beyond the 
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time required by the pre-emption law, and this has been the uniform 
ruling of the Department. : | 

Although there may have been,no proof of cultivation at the time of 
offering final proof, except as to clearing, there was proof of cultivation 
submitted at the hearing, and as this fact was proper to be considered 
by the local officers and the Commissioner to determine the good faith 
of the entryman, and they being satisfied upon the proof submitted, I 
see no reason for disturbing their decision. 

The motion is denied. 


PRIVATE CLAIM—CONFIRVUATION—PATENT. 
Lucy B. ABBOTT. 


By the act of May 23, 1330, were confirme 1 all claims and titles to lands in Florida 
under the quantity of one sqnare learue, recommended for confirmation and con- 
tained in the reports referred to Congress January 14, 1830, except such claims as 
were confirmed by the Spanish government after January 74, 1813. 

The specific exception of certain claiinsembraced in said reports, from the operation 
of said act, is conclusive that ali other claims so reported and recommended for 
contirmation, were confirmed thereby, 

Under the act of 1832, patents to land claims in Florida, confirmed by Congress, issie 
to the assignee of the confirmee on proiluction of regular chain of title. 


Acting Secretary Muldrow to Commissioner Sparks, May 27, 1887. 


By letter of March 28, 1887, you rejected the application of Lucy B. 
Abbott for United States patent to lands in the city of St. Augustine, 
Florida, known as the Noda Concession. From this action she appealed. 

The tracts involved are claims numbered 9 and 13, known as the 
Noda Concession, embraced in report No. 11 of the register and receiver 
at St. Augustine, Florida, acting as commissioners under the act of 
May 23, 1828, entitled “ An act supplementary to the several acts pro- 
viding for the settlement and confirmation of private land claims in 
Florida.” (4 Stat. 284). 

The fourth section of the act of May 8, 1822 (3 Stat., 707), for ascer- 
taining claims and titles to land in Florida, provides— 

That every person or the heirs or representatives of such persons, 
claiming titles to land under any patent, grant, concession, or order of 
survey, dated previous to the 24th day of January, 1818, which were 
valid under the Spanish government, or by the law of uations, and 
which were not rejected by the treaty ceding the territory of East aud 
West Florida to the United States, shall file before the commissioners 
his, her, or their claim, set’ing forth particularly its situation and 
boundaries, if to be ascertained, with the deraignment of title where 
they are not grantees ororiginalclaimants . . . . . butanyclaim 
not filed previons to the thirty-first day of May, 1823, shall be deemed 
and held to be void and of none effect. 

Section five of said act then provides that the commissioners shall 
have power to inquire into the justice aud validity of the claims filed 
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with them, and “ They shall examine into claims arising under patents, 
grants, concessions and orders of survey, where thesurvey has been actu- 
ally been nade previous to the 24th of January, 1818, whether they are 
founded upou conditions, and how far those conditions have been com- 
plied with; and if derived from the British government, how far they 
have been considered valid under the Spanish government; and if sat- 
isfied that said claims be correct and valid, shall give confirmation to 
them. . . . . . And provided, That they shall not have power to 
confirm any claim or part thereof when the amount claimed is undefined 
in quantity or shall exceed 1000 acres, but in all such cases shall report 
the testimony with their opinions to the Secretary of the Treasury to 
be laid before Congress for their determination.” 

The act of May 23,1828, supplementary to the several acts providing 
for the settlement aul confirmation of private land claims in Florida, 
provided * That the said register and receiver shall continue to examine 
and decide the remaining claims in East Florida, subject to the same 
limitations, and in conformity with the provisions of the several aets of 
Congress for the adjustment of private land claims in Florida, until the 
first Monday in December next, when they shall make a final report of 
all claims aforesaid in said district to the Secretary of the Treasury.” 

Acting under authority conferred upon them by this act, the register - 
and receiver on January 29, 1829, addressed a letter to the Commis- 
sioner of the General Land Office, transmitting their final reports on 
land claims in East Florida. These reports were numbered from 1 to 16, 
inclusive, and embraced all claims decided by them, whether rejected 
or recommended for confirmation. | 

In their letter of transmittal they say:.‘“*No. 11 contains a list of 
twenty claims situated within fifteen hundred yards of the fortifications 
of this city, between the North and St. Sebastian’s Rivers, and held by 
the same tenure, viz: *¢ That the party should settle on and possess the - 
land until it should be reclaimed by the government for military pur- 
poses.” These claims we have no power to confirm, but for the reasons 


attached to the abstract we have recommended them for confirmation.” | 


Report No. 11 embraced in this general final report contains a list ot 
twenty claims, among which are the claims involved in this application, 
known in said report as claims numbers 9 and 18, and described as 
follows: | 











+, | Name of paca ' Name of orig- | Date of con- | mnenhy of | By whom con- 1. 
No. claimant. | ina] claimant. | cession. | land. ceded. Rewarks. 
| | ee ge 
* * ¥ * H * | * * 
9 ; Joso Noda....... Jose Noda... “Feb, 9, 1808. 85 yards ...... | White.....--.| Right hand 
| | side of the 
| | | road. 
* * we | x | * * 
13 | Jose Noda.......! Jose Garcia ..| Foly 2, 1807. dacres........j... do .- --0 -- 2.0.20. 
* ; ; : - 








in ni a ee re 
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To this report is appended the following recommendation : 


The above lands were all granted in the same mainer and under the 
same conditions, to wit: That they should revert to the government 
whenever required for the military defence of the place. As we pre- 
sume that the present government will never need them for the pur- 
poses specified, we recommend that the title of the United States be re- 
linquished in each case to the several claimants. 

C. Downing, Register, 
W.H. Allen, Receiver. 


These several reports of said commissioners, including Report No. 11, 
were transmitted to Congress for its action January 14, 1830, by the 
Seeretary of the Treasury. — | 

Congress by an actapproved May 26, 1830 (4 Stat., 405), entitled “An 
act to provide for the settlement of land claims in Florida,” by the first — 
. section of said act provides: : 

That all claims and titles to land filed before the register and receiver 
of the land office, acting as commissioners, in the district of East Flor- 
ida, under the quantity contained in one league square, which have been 
decided and recommended for confirmation, contained in the reports, ab- 
stracts and opinions of said register and receiver transmitted to the 
Secretary of the Treasury according to law and referred by him to Con- 
gress on the 14th day of January, 1830, be and the same are hereby con- 
jirmed, with the exception of such claims as were confirmed by the 
Spanish government subsequent tothe 24th day of January, 1818, which 
shall be examined, and reported with the evidence by the register and 
receiver before the next session of Congress io the Secretary of the 
Treasury to be laid before Congress. 

You declined to issue the patent applied for by Miss Abbott, for the 
reason that claims are not confirmed. You furtuer. held that, * Miss 
Abbott, and those from whom this color of title descends from Noda, un- 
doubtedly have had equitable and prescriptive rights in the tracts in 
question, but the tee is in the United States, and further legislation by 
Congress is necessary to divest the title of the government.” 

Your decision was presumably based upon the decision of Commis- 
sioner Williamson, in his letter of March 25, 1879, rejecting the appli- 
cation for patent to claims numbered 8 and 11 of Mary Ann Davis, em- 
‘braced in said report No. 11. 

- In that case the Commissioner held that, “In order to substantiate a 
confirmation under this act” (referring to the confirmatory act of May 
26, 1830,) “of the claims embraced in report No. 11, it is necessary to 
show that they are claims and titles to land,” and that they “have been 
decided and recommended forcontirmation by said register and receiver.” 

Again he says: ‘This report No. 11 shows that the claims embraced 
init are not for Jand, but for its use, and are not claims which have 
been decided and recommended for confirmation by the register and re- 
ceiver, but that they are claims that these commissioners recommended 
that the United States relinquish their title thereto to the several claim- 
ants.” — | a 
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A reference to the act of May 26, 1830, shows, ‘That all confirmations 
of land titles under this act shall operate only as a relinquishment of 
the right of the United States to said lands respectively.” 

These claims were reported to Congress, with other claims by letter 
of January 14, 1830. Special attention was called to the character of 
these claims by the commissioners; they were under the quantity of 
one square league, and were recommended for confirmation. 

The act of Congress of May 26, 1830, confirmed all claims and titles tu 
- land under the quantity den talon in one square league, recommended 
for confirmation and contained in the reports, abstracts and opinions of 
the commissioners referred to Congress January 14, 1830, except such 
claims as were confirmed by the Spanish government subsequent to 
January 24,1818. Claims coming within this exception were embraced 
in report No. 1, and were confirmed by the decision of the commissiou- 
ers. The fact that Congress specifically excepted certain claims em- 
braced in said reports from the operation of the act, is conciasive that 
all other claims embraced in said reports under the quantity of one 
_ square league and recommended for confirmation were confirmed. 

As confirmatory of this, these lands were in 1863 sold for taxes under 
the act for the collection of direct taxes ininsurrectionary districts within 
the United States and purchased by the government. In 1872 the gov- 
ernment for and in consideration of $216.97, the amount of penalty and 
_ cost, executed to Miss Abbott a certificate of release, satisfactory evi- 
dence having been produced that she was legally entitled to said prop- 
erty. 

It appears from the records that in 1835 deputy surveyors Ben. and J. 
B. Clements made a survey of claims numbered 9 and 135 as the lands 
confirmed to Joseph Noda by said act of May 26, 1830. A plat of this 
survey, with a certified copy of the description of said survey from the 
files of the United States surveyor general’s office at Tallahassee, Flor- 
ida, has been filed with the papers in the case. This survey seems to 
conform to the description of the concession to Noda in report No. 11, 
but the original on file in your office does not appear upon its face to 
have been approved, although filed with other plats containing the ap- 
proval of the commissioners. 

_ If there is no objection to this survey, and if you are Satisfied that it 
correctly describes the land confirmed, you will cause it to be approved ; 

otherwise you will direct a survey to ian the boundaries of said claim 
as shown by the cen Oee, of the commissioners, and other evidence of file 
in your office. 

The act of January 23, 1832 (4 Stat., 496), directs that patents to land 
claims in Florida confirmed by Congress shall, upon production of a _ 
regular chain of title from the confirmee, issue to the assignee of the 
confirmee. You will therefore npon the approval of a survey of said 
claims cause patent to issue to Miss Abbott, if satisfied that she holds 
under regular chain of title from the confirmee Joseph Noda. — 
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SWAMP LANDS—BOIS BLANC ISLAND. 
STATE OF MICHIGAN v. ERICKSON. 


The field notes of survey are not conclusive except when showing the character of 
each smallest legal sub-division. * 


Acting g Secretary Muldrow to Commissioner Signe, May 28; 1887. 


On February 25, 1886 (4 L. D., 415), [ rendered a decision in the case 
of W. H. Cushing and thirty-seven other homestead claimants against 
the State of Michigan, directing a hearing % determine the character 
of the land embraced in said entries, situated on Bois Blane Island, 
Reed City Land District, Michigan, claimed by the State as swamp 
lands. In this case the State claimed that its right to these lands is 
established by a survey of said lands made in 1827, showing that said 
lands are swamp lands within the meaning of the swamp aid grant. 
The Department in the decision referred to held that the survey of 
1827, relied upon by the State, did not furnish satisfactory evidence of 
the character of the land in each smallest legal sub-division, and heuce. 
a hearing was ordered to determine this question. 

Under said ruliug the case of Charles Erickson, oue of the appellants 
in the case above referred to, and who had made appHecation to enter — 
Lot No. 1, Sec. 4, and Lot No. 8, Sec. 3, Bois Blane Island, under 
the homestead law, came on to be heard Defers the register and re- 
ceiver, who after hearing evidence touching the character of said land, 
decided, “That the witnesses for the State made but a partial examin- 
ation of said lots, and stated that the greater part of each of said lots 
was swamp land, basing their judgment from the timber thereon, and 
at the same time were unable to find any great amount of water on said 
lots.” ‘+2. That the witnesses for the claimants stated positively that 
said lots—the greater part of each legal subdivision of the same—was 
dry land, fit for cultivation and not swamp or overflowed land.” ‘That - 
we are of the opinion that the State of Michigan bas not by the proof 
. established its claim to said lots, and that the State is not entitled to 
the same under the act of Congress.” : 

Your office affirmed this decision, and from your decision the State 
appealed. | 

It is claimed by the State that the survey of 1827 does show the 
greater part of this land to be swamp and overflowed in each smallest 
legal subdivision, that the decision of the Department of February 25, 
1886, does not amount to a denial of their right to have said survey 
considered as evidence, and that if said survey shows the greater part 
of each smallest legal subdivision to be swamp and overflowed, it should 
be accepted as conclusive evidence of the fact, unless overcome by con- 
vincing and uncontradicted proof to the contrary. 
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The survey of 1827, not being made with reference to the act of 1830, 
granting to the several States lands swamp and overflowed, and unfit 
for cultivation without artificial drainage, did not pretend to show the 
character of each smallest legal subdivision. It is true, as claimed by 
the State, that the field notes show to what extent the lines of survey 
passed over dry land, and to what extent they passed through what the 
surveyor denominated swamp, but they do not show the character of the 
greater part of each smallest legal subdivision within said lines of sur- 
vey. 

It was chiefly for this reason that the Department held that the sur- 
vey did not furnish satisffctory evidence of the character of said land. 

Considering, however, the survey of 1827 in evidence, and admitting 
for the sake of argument that it shows the greater part of each small- 
est legal subdivision to be swamp and overflowed, the testimony ad- 
duced on the hearing impeached the survey by the most satisfactory 
and convineing proof.. 

The substance of the testimony of Michael Marley, the first witness 
introduced by the State, is contained in his answers to the following 
questions, propounded to him: e 

Q.—What kind of lands were they there? (Referring to these lots 
forty or fifty years ago.) 

A.—There was a little ridge close to the beach and from there to the 
lake it was low. 

@.—Did water stand there in the spring of the year? 

A.—I don’t know. 

Then having answered that he recently examined part of the lots 
south of Lake No. 1 with Mr. Patrick, another witness for the State, he 
was aSked the question— 

Did you tind any swamp land south of Lake No.1? 

A.—TI found low land. | 

Q.—What is called swampy land? A.—Well, it is cedar land, low 
land and all kinds of soft wood. 

Q.—Could it be cultivated without drainage in the spriug when you 
putin crops? A.—I don’t know. ba 
Q.—How much water did you find on the land? A.—TI did uot find 

any. 

In his cross-examination he answered that he had never seen any 
water on those lots at any time. 

This is substantially the testimony of all the witnesses for the State 
in this case, as well as in the other case heard at the same time. 

On the contrary, the witnesses for the claimant testify that with the 
exception of “five acres of low, wettish land on lot 8, and about ten 
acres. on lot 1, section 4,” it is dry land and not too et for cultivation. 

The deavinony, pheretore. fully sustains the finding of the register 
and receiver that the claim of the State that these lands are swamp and 
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overflowed is based upon the character of the timber growing thereon, 
aud not from the actual swampy character of the land, while the testi- 
mony of the claimants show that the greater part of pack legal subdi- 
vision is dry land, fit for cultivation, and not swamp or overflowed. 
Your decision is affirmed. 


HOMESTEAD ENTRY—CONTIGUITY. 
HuGcsH MILLER. 


A tract of land which merely corners upon another is not ‘ contiguous” thereto 
within the intent and meaning of section 2289 R. S. 


Acting Secretary Muldrow to Commissioner Sparks, June 2, 1887, 


Ihave considered the case arising upon the appeal of Hugh Miller 
from your office decision of November 6, 1885, rejecting his application 
to make adjoining homestead entry of the SE. 4 of the SE. + of See. 
T. 23 N., R. 8 W., Nachitoches district, Louisiana. 

The only paeeaon involved in this case is, whether a tract of land 
which merely corners upon another tract is **contiguous” therewith, 
within the meaning and intent of the last clause of Section 2289 of the 
Revised Statutes. 

The word “ contiguous”, as used in the administration of the land 
department, means something more than merely touching at the cor- 
ners. In the case of C. M. Coventry, who applied to transmute a pre- 
emption filing to a homestead entry, but who had tiled for tracts cor- 
nering upon each other, your predecessor, Commissioner Williamson, 
said (November 30, 1878): , 

It is a regulation of this Department, co- aictent with the pre-emp- 
tion law itself, and one that has never been departed from in the adjudi- 
cation of pre-emption cases,— 
that tracts entered thereunder should be * contiguous,” and that tracts 
cornering upon each other were zot contiguous. Said case being ap- 
pealed to the Department, Mr. Secretary Schurz, on December 18, 1880, 
affirmed the decision of your office, saying (2 C. L. L., 570): 

- These tracts, though cornering upon each other, are not contiguous: 
The latter word, as used in the adniinistration of the land laws, means 
that different subdivisions of land shall be in contact with each other, 
side by side. | 

I see no reason for disturbing this settled construction and uniform 
_ practice of. your office and the Department, and therefore affirm your 

decision in the case at bar. . 
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PRACTICE—TIMBER CULTURE CONTEST—JURISDICTIO: 7 
HENYAN v2. GREEN ET AL. 


There is no Statutory provision requiring a contestant to make a tender of int:y fees 
and commissions when filing application tu enter with bis affidavit of contest. 
The law does not sanction such a requirement, and a failure to comply pherewtth 
wonld not affect the rights of the contestant. 

Lawfully acquired jurisdiction is not divested by the act of the contestant whereby, 
prior to hearing, he becomes disqualified to make entry under the application 
filed with his coutest. | 


Acting Secretary Muldrow to Commissioner Sparks, May 28, 1887. 


I have considered the appeal of John M. Henyan from your decision 
of June 26, 1885, refusing to allow him to contest the timber culture 
entry of one Frederick J. Smalzreid, on the NE. 4 of Sec. 3, T. 111.N,, BR. 
65 W., Mitchell, Dakota Territory, and holding that said quarter-sec- 
tion was subject to entry by the first legal applicant. 

Alexander Green, who contested said entry and who has, it appears, 
since your decision maitle a homestead entry. on said quarter-section, is 
the party adversely interested, and appears by his attorneys on appeal. 

The material facts to be considered in the case, and about which there 
is no dispute, are as follows: 

On January 18, 1882, one Frederick J. Smalzried made a timber cul- 
ture entry on said land. On October 18, 1883, Green initiated a con- 


test against said entry, and made application to enter the land under — 


the timber culture act of June 14, 1878, and. also made affidavit of his 
qualification to make such timber culture entry, but did not elaim, or 
Show, that he was qualified to enter the same under the homestead law. 

On January 20, 1885, Green made timber culture entry on another 
quarter-section. . 

On January 27, 1885, he submitted proof in the contest case iatnet 
Smalzreid, and thie local land officers subsequently recommended that 
said entry be canecled. 

On the 20th day of February following the appellant Henyan pre- 
sented to the local land officers his corroborated affidavit, in which he 
swore that Green was not a qualified entryman under the timber cul- 
ture laws; also his application to make a timber culture entry on said 
land, accompanied with a tender of entry fees and commissions, an 
al dar it of qualification, and an affidavit of contest against the Smalz- 
ried entry. He then moved to have Green’s contest dismissed, aud 
asked to be allowed to contest the Smalzried entry. This motion was 
overruled, the request denied, and an appeal taken to ‘your office by 
Henyan, ehesetn various errors are assigned. 

On appeal from your decision of June 26, 1885, the errors assigned 
are substantially : | 

1st. That you erred in holding that a tender.of the entry fees and 
commissions was not essential in order to give Green a right to contest 
said entry. 
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2d. That you erred in sustaining the register’s action in overruling 
appellant’s motion to dismiss the Green contest and to permit appel. 
lant to contest the Smalzried entry. | 

3d. That you erred in dismissing Henyan’s appeal, in canceling the 
Smalzried entry, and in holding said quarter-section subject to entry 
by the first legal applicant. And— 

4th. That you erred “in not awarding the tract to John M. Henyan 
as the first legal applicant.” 

Alexander Green, by his attorneys, submits the case withont argu- 
ment, and insists that he was qualified to initiate and prosecute to a 
final determination said contest, and had the option, after he had pro- 
cured the cancellation of said entry, to enter said land under the home- 
‘Stead laws. 

There is no provision of the statute eek requires that a entetiat 
of a timber culture or any other entry should make a tender of the 
- entry fees and commissions at the time of initiating contest and making 
application to enter the land involved in the contest. Jf the practice 
once prevailed in the land office of requiring such tender, it was with- 
out the sanction of law and a failure to make it can not in any manner 
affect the rights of the contestant. 

Green’s contest having been properly instituted, and the local land 
officers having lawfully acquired jurisdiction of the case, they were 
. not divested of such jurisdiction by Green having subsequeutly, and 
. before the hearing of the case, made a timber culture entry on other 
lands and thus divested himself of the right to enter the lands in. 
volved in the contest under the specific act mentioned in his applica- 
tion. 

There has been, in the opinion of the Department, no error com- 
mitted by your office the correction of which could in any manuer 
benefit the appellant. Had Green been disqualified to make home- 
stead entry, and had some outside party been permitted to enter the 
land without notice to the appellant, quite a different question would 
be presented by the record. The appeal is dismissed. 


MINING CLAIM—NOTICE OF APPLICATION. 
EMPEROR WILHELM LODE, 


Notice of application for patent should give the course and length ofa line connecting 
the claim with a corner of the public surveys, or with a mineral monument. 


Acting Secretary Muldrow to Commissioner Sparks, June 3, 1887. 


Pursuant to departmental letter of the 4th instant, you on the 21st 
instant transmitted the papers in the case of J. W. Mills et al., claim- 
auts for the * Emperor Wilhelm” Lode, Lake City, Colorado. 


686 DECISIONS RELATING TO THE PUBLIC LANDS. 


Your office, by decision dated August 31, 1886,required the claimants 
to publish a supplemental notice of their application for patent, for the 
statutory period, ete., because from the description in the first notice 
the locus of the * Waiperos Wilhelm” lode could not have been ascer- 
tained by parties who might have had adverse claims. 

The notice was given December 26, 1882, and the material paree of it . 


ig as follows: 


Beginning at & corner number 1, a post of regulation size marked 
1 X 1309, and witnessed by a rock in place marked 1 X—bearing 8. 
68° W. 4 feet. From this corner number 3 of survey 1087, the George 
M. Tibbets Lode, E. W. Olney eé al. clanian bears 8. 87° 40’ W, 
647.4 feet, ete. 

The claim is bounded by Wyoming Lode, which is a south- westerly 
extension of this clatm. None others known. ; 

It does not appear that the Wyoming Lode ever went to entry, and, 
the George M. Tibbets Lode was not patented until March 6, 1884. It 
thus appears that, in the language of your office decision, “the notice 
of application for patent omits to give the course and length of a line 
connecting said claim with a corner of the public surveys or witha min- | 
eral menument;” and that therefore it was insufficient in law. It did 
not describe éhe claim so that it could have been ascertained by any 
one who might have had an adverse claim against it. 

The decision of August 31, 1886, is affirmed, and claimants will be 
required to publish a supplemental notice of their application as therein 
directed. | | 


RAILROAD GRANT—FORFEITURE AND CONFIRMATION~—ACT OF FEBRU- 
ARY 8, 1887. 


INSTRUCTIONS. 


Commissioner Sparks to register and receiver, New PUES La. Tune 
6, 1887. 


I have to call your attention to the act of Congress approved February 
8, 1887, (copy attached), entitled “An act to declare a forfeiture of lands 
geranted to the New Orleans, Baton Rouge & Vicksburg Railroad Com- 
pany, to confirm title to certain lands, and for other purposes.” 

The first section of the act declared a forfeiture of, and restored to the 
public domain, all lands lying east of the Mississippi River which were 
granted to the New Orleans, Baton Rouge & Vicksburg Railroad Com- 
pany by act of March 3, 1871, and also of all those on the west side of © 
the river lying opposite to and coterminous with that part of the road 
which was completed on the 5th day of January, 1881, or that io tion | 
between New Orleans and White Castle. 


a 
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The second section confirms to the New Orleans Pacific Railroad Com- 
pany the title to the lands granted by said act of March 3, 1871, and not 
declared forfeited by the Ist section, but provides that all of the lands 
that were occupied by actual settlers at the date of the definite location 
of the road and were still in their possession or in the possession of their. 
heirs or assigns, should be held and deemed excepted from the grant 
and subject to entry under the laws of the United States. This pro- 
vision applies to the patented as well as to the unpatented lands. 

The Department has decided that the dates of the definite location. 
are specifically determined by the act of February 8, 1887, to-wit: Octo- 
ber 17, 1881, for the portions of the road from a point in Township 2 N., 
Range 1 E., to a point in Township 4 N., Range 2 W., and from Shreve. : 
port to a point in Township 10 N., R. 12 W., and November 17, 1882, 
for the balance of the road. The twenty-mile lateral limits of the grant: 
and the terminal limits of each of the sections as definitely located and. 
constructed are shown by yellow shading upon the diagram furnished 
you with office letter of October 15, 1883. When claimants under this. 
section present proper applications to enter, you will notify the company 
thereof, and allow thirty days within which to file objections. If no ob-. 
' jection is made within the time allowed, you will allow the entry, and 
in making your returns thereof you will transmit, with theentry papers, 
the documents showing the previous action taken. 

‘If the company should object, you will order a hearing in the usual 
manner, and, upon the conclusion of the trial, transmit the testimony 
_ to this office accompanied by your joint opinion thereon. 

The third section provided that the confirmation of the grant made. 
by the second section should take effect when the company should ac- 
cept the provisions of this act in the manner prescribed, and agree to ~ 
discharge all the duties and obligations imposed by the act of March 3,. 
1871. 

The acceptance and agreement on the part of the company were filed 
with the Secretary of the Interior, April 20, 1887, and the relinquish- 
ment and confirmation of the grant provided for in the second section 
of the act went into effect on that day. 

The fourth section directs the Secretary of the Interior to establish 
such rules and regulations, in issuing patents for the lands cunfirmed to 
the company by this act, as will enable persons who were in actual oc- 
ecupancy of any portion thereof on December 1, 1884, and who are qual- 
ified preémption or homestead claimants, to secure title to the land held 
by them not to exceed one quarter-section in quantity and not less than 
one sixteenth of a section, on payment to the company at the rate of 
two dollars per acre for the land occupied; one-third to be paid in cash 
and the balance in such equal anual installments as the Secretary of 
the Interior shall prescribe. 

The fifth section directs the Secretary of the Interior to make all 
needfulrules and regulations for carrying this act into effect, and author: 


688 DECISIONS RELATING TO THE PUBLIC LANDS. 


izes him to direct that payments for lands purchased under the fourth 
section may be made in any number of annual installments, not exceed- 
ing four, from the date of the sale, with interest thereon, not to exceed 
six per centum per annum. 

Upon the receipt of any proper application to purchase under the 
fourth section of the act, you will notify the company thereof and allow 
thirty days within which to file objections. | 

If no objection is made the applicant will be held and deemed to have 
a valid claim and right of purchase in theland applied for, and you will 
so notify the company. Should the company object, you will order a 
hearing and proceed as directed under section 2. 

The sixth section of the act authorizes and instructs the Secretary of 
the Interior to apply the provisions of tife second, third, fourth, and 
fifth sections to any lands that have been patented under the railroad 
grant of March 3, 1871, and to protect any and all settlers on said lands 
in all their rights under said sections. | | 

In all cases under section 2 where tle rights of entry under the laws 
of the United States shall have been fully established to lands which 
~ have been patented to the company, the latter will be required to re- 
convey such lands to the United States, to the end that no cloud may 
rest upon the title of the entryman. : 

In cases where the right of purchase under the fourth section of the 

act shall be established, the railroad company will be required, either to 
convey the land to the applicants upou receipt of the first payment and 
-secure itself for the deferred payments by liens upon the lands sold, or 
to enter into such contracts to convey the lands upon receipt of the final 
installment paid in the manner below pr escribed, as shall be oor 
to this office. 
_ The fourth section preaeaue: that purchasers thereunder shall pay 
one-third of the purchase money in cash. Under the authority given 
the Secretary of the Interior, the balanee of the purchase money shall 
be paid in four equal annual installments from the date of the sale, aud 
interest on the deferred payments shall be at the rate of six per centum 
per annum. 

Purchasers coming within the provisions of this section may at any 
time make payment of the whole, or any ents annualinstallinent of the 
purchase money. 

Application to enter under the second section, and to purchase under 
the fourth section, should be accompanied by the corroborated affidavit 
of the claimant setting forth the facts respecting his settlement and 
residence upon, and cultivation of the land claimed. 

Approved June 8, 1887 : 

H. L. MuLDRow, 
Acting Secretary. 
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TIMBER CULTURE ENTERY—NATURAL GROWTH. 


KELLY v. THORPE. 


F 


That the natural growth of timber is restricted by annual fires does not render the 
land contaiuing such growth subject to timber enlture entry. — 


Acting Secretary Muldrow to Commissioner Sparks, June 7, 1887. 


I have considered the case of James W. Kelly v. Garrett L. Thorpe, 
on appeal by Thorpe from your office decision, dated October 31, 1885, 
holding for cancellation his timber culture entry, No. 2967, made August 
6, 1883, upon the SE. 4 of Sec. 20, T. 149 N., BR. 42 W. bth P. M., Crook- 
ston, Minnesots, | 

Kelly filed his affidavit of contest December 27, 1884, cummins that 
the section in which the tract covered by said entry is situated had on 
it at the date of entry large quantities of forest trees of natural growth, 
to wit, about ten acres of poplar and balm of gilead trees, ranging in 
height from ten to thirty feet and in diameter from two to eight inches. 
If this charge be true, or approximately true, the entry made by Thorpe 
is illegal, because made upon land not subject to entry under the timber 
culture law. 

A. hearing was ordered and had March 2, 1885, at which both par iiss 
were present in person and by counsel. 

A. considerable: amount of testimony was taken, upon a review of 
which the register and receiver recommended that the contest be dis- 
missed for the reason that in their opinion “nature has not provided 
what in time will become an adequate supply of timber for the wants of 
the people likely to reside on that section.” 

Your office decision appealed from found the testimony very couflict- 
ing, but found for contestant and held the entry for cancellation, for 
the reason that it is established that the section is not devoid of timber. 

¥rom that decision claimant appeals, assigning four specifications of 
error, which in substance amount to an averment that the evidence 
failed to sustain the allegations in affidavit of contest, and that the en- 
try was valid and legal under the rulings of the Department in force 
_ when it was made, and should be allowed to stand even though under | 

present rulings a like entry would not be permitted. As to the char- 
acter of land subject to entry under the timber culture law, the statute 
is very explicit. It requires the applicant in every case to swear that 
‘«the section of land specified in my (his) said application is composed 
exclusively of prairie lands, or other lands devoid of timber.” 

It is admitted that there are trees in considerable number on the sec- 
tion, and therefore that it is not ‘¢exclusively prairie,” or ‘“ devoid of 
timber,” but it is averred that they are small and scattered, and that 
they do not render the section of such a character as to make the entry 
in question illegal under the rulings in force at the date it was allowed 

by the local office. 
2278 DEC--—44 
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As the Department is slow to forfeit or infringe any rights acquired 
in good faith under former rulings and under an interpretation of the 
law different from that now in force, it becomes necessary to scrutinize 
very closely the evidence in the case in the light of the practice and the 
interpretation given the law at and about the time ofthe entry. The 
testimony on both sides shows that there are trees on the section. No 
witness estimates the number. The evidence as to the size of the trees 
and the area of ground covered by them is conflicting. Testimony for 
contestant is to the effect that they range from one to thirty feet high; 
that they stand in groves in different parts of the section, and that 
altogether there are on said section ten acres and more of timber—pop- 
lar, balm of gilead and willow—some of which is on the quarter covered 
by the timber culture entry. Thorpe and his witnesses, however, tes- 
tify that the groves referred to are not timber, but mere brush, the 
stems of the largest of which do not exceed four inches in diameter, 
covering altogether not to exceed an acre or two. 

The claimant has never seen the land but once. His a can 
not therefore be very exact. 

The adjoining and surrounding sections of land have on them more or 
less timber. Within two or two and a half miles east, according to 
claimant himself, is heavy timber. Cord-wood in the vicinity of the 
land in question is worth from one to three dollars a cord, according to 
different witnesses. This would indicate that there is no scarcity of 
timber in the locality. The most of the timber in section 20 is on the 
NW. 4 thereof, and that is plowed around by the occupant of that — 
quarter to protect it from fires. Itisevident that occupants regard the 
timber as worth saving. 

Claimant testifies that the groves present the appearance of having — 
been periodically damaged by fire, and says that if protected from fire 
the trees would develop into trees of ordinary size. While most of the 
timber is small, it seems quite evident that if protected from fire it will 
grow and increase rapidly. 

The very testimony offered by contestee to show that much of the so- 
called timber is really brush and sprouts of one or two years’ growth is 
in view of all the facts and circumstances evidence against him, and 
goes to confirm the view that if protected from fire the land would in a 
few years have on it a strong growth of valuable timber, for in spite of 
fires, which have heretofore swept the section, the young timber pushes 
itself up and continues to grow. Poplar and balm of gilead, which 
compose most of the timber on the section in question, are peburaly of 
rapid and strong growth. 

This case is in many respects like as of Box v. Ulstein (3 L. D., 
144), decided by this Department in October, 1884, and on the tisone 
advocated for this claimant, viz: that of the probability of the natural 
growth proving adequate for the supply of the wants of the people 
likely to reside on the section. 
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In that case, as in this, the timber was mostly poplar and balm of 
gilead, which stood in groves or thickets, and was styled by the claim- 
ant * brush.” | 

It was there urged that most of the trees were small and young, and 
that some of them had been injured and destroyed by fire. But to this 
the Department said it “does not change the fact that nature has al- 
ready done all that the timber culture act was designed to accomplish.” 
That decision ended by directing the cancellation of Ulstein’s timber 
culture entry. The reasoning of that case is quite appropriate to this. 

A careful examination and consideration of the whole record discloses 
no reason for disturbing the conclusion arrived at by your office.- On 
the other hand, my judgment is that even applying the very liberal 
rulings which prevailed in the land department about the time this en- 
try was made, it is because of the character of the land, not such as 
could properly be allowed to stand. 

Your office decision is therefore affirmed. 


Cry 


RAILROAD GRANTS IN CONFLICT; PRIVATE CLAIM. 
GORDON v. SOUTHERN Pac. R. R. Co. 


The claim to the Azusa Rancho was subjudice until patent issued thereon, and land 
within the claimed limits thereof was in reservation until that date. 

Under section 23 of the grant of March 3, 1871, lands embraced within the indemnity 
withdrawal for the Atlantic and Pacific Railroad were excepted from the grant 
to the Southern Pacific. 


Acting Secretary Muldrow to Commissioner Sparks, June 7, 1887. 


I have considered the case of John T. Gordon v. the Southern Pa- 
cific Railroad Company on appeal by the latter from your decision, dated 
January 5, 1885, rejecting its claim to certain lands hereinafter de- 
scribed. 

It appears from the record that Gordon, in September, 1884, applied 
to enter under the homestead laws lot 2 of Sec. 27, lot 6 of Sec. 22, the 
NW. 3 of SW. 4, and the 8. 4 of SW. 4 of Sec. 23, T.1 N., R. 10 W., 
S. B. M., Los Angeles, California. The local office rejected his appli- - 
cation, because ‘‘a portion of the tract applied for is within the limits 
of the withdrawal for the Southern Pacific Railroad Company.” 

Your decision states that the tracts in the odd numbered sections are 
within the limits of the grant of March 3, 1871, to the Southern Pacific 
Railroad Company, branch line, as shown by the map designating the — 
route of said company’s road, filed in your office April 3, 1871, in ac- 
— cordance with which lands were ordered withdrawn by letter of April 
21, 1871, received at the local office May 10, 1871. 

You found that said tracts were also within the thirty mile indemnity 
limits of the grant by the act of July 27, 1866, to the Atlantic and Pa- 
cifie Railroad Company (14 Stat., 292), as shown by said company’s map 
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of designated route filed in your office March 12, 1872, the withdrawal 
on which was ordered by your office letter of April 22, 1872, received 
at the local office May 7, 1872. | 

Gordon claims that the land covered by his homestead application 
was formerly within the exterior boundaries of the Azusa rancho and 
was thereby excepted from the operation of the railroad grant. 

OF course, the railroad company makes no claim to that portion of 
the land covered by Gordon’s homestead application, which falls in the 
even numbered section. 

Lot 6 of Sec. 22 is therefore not in controversy in this case. 

As to the residue of the land applied for by Gordon, it appears that 
the Southern Pacific Company, on the 25th of February, 1883, selected 
lot 2 of Sec. 27 and the 8S. 4 of SW. 4 of Sec. 23, and it claims the right 
under its grant to all the land désgribeda in said Sec. 23. 

Your decision finds from an examination of the maps and diagrams 
on filein your office that lot 2 of Sec. 27 and the greater portion of the W. 
% of SW. 40f Sec. 23 fell within the claimed limits of the Azusa rancho, 
as surveyed by George H. Thompson in 1868, but were excluded there- 
from by the Hancock survey, which was approved and patented May 
29,1876. You therefore hold that said tracts were sub judice at the 
date when the grant to the Southern Pacific Railroad Company became 
effective by the filing of its map of designated route in April, 1871, and 
also at the date of the indemnity withdrawal for the benefit of the At- 
lantic and Pacific Railroad Company, the order for which reached the 
local office May 7, 1872. So holding, your conclusion is that said lot 2 
In Sec. 27, and the W. 4 of SW. 4 of Sec. 23 were excepted from the 
grant to the Southern Pacific Company, and from the withdrawal for 
the Atlantic and Pacific Company, and were subject to disposal as 
public lands. | 

After a careful examination of the maps aud diagrams, I find that all 
of lot 2 in Sec. 27 and the major portion of the W. 4 of SW. 4 of Sec. 23 
fall within the Thompson survey of the Azusa rancho, and I concur in 
your conclusion that said tracts were within the claimed limits of said 
rancho, and did not pass to the Southern Pacific Company under its 
grant, nor were they withdrawn for the benefit of the Atlantic and Pa- 
cific Company. In the case of Sansom v. Southern Pacific Railroad 
Company (4 L. D., 357), it was held by this Department that the claim 
to the Azusa rancho was sub judice until May 29, 1876, when patent 
issued thereon, and that lands within the claimed limits thereof were 
in reservation until that date. | . 

As to the remaining portion of the land claimed by Gordon, to wit, 
the SH. 4 of SW. 4 of Sec. 23, you decide that the Southern Pacific 
Company can have no rightful claim for the reason that said tract is 
within the indemnity limits of the grant to the Atlantic and Pacifie 
Company by act of 1866. You base your decision on this point on the 
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proviso contained in Sec. 23 of the act of March 3, 1871 (16 Stat., 579), 
making the grant to the Southern Pacific Company— 


‘That this section shall in no way affect or impair the right, present 
or prospective, of the Atlantic and Pacific Company, or any other rail- 
road company.” , 

In the case of Sansom v. the Southern Pacific Railroad Company 
(supra), if was found by the Department that the Azusa rancho, ‘as 
originally claimed and granted,embraced all land having forits bound- 
aries the Sierra, or mountain on the north, the western lines of San 
Jose, and San Jose addition on the east, the road of San Jose (which 
seems to be platted as San Bernardino road) on the south, and the 
Azusa, or San Gabriel river, and the boundary of Andres Duarte on 
the west.” 

I am inclined to think from an inspection of the maps before me that 
a critical examination of the maps, diagrams and disefio in the Azusa 
rancho record would show this tract to be south of the “ Sierra, or 
mountain on the north,” and consequently within the Azusa rancho as 
claimed, and for that reason excepted, like the other tracts described, 
from the grant to the one railroad, or the withdrawal for the other. 

‘But, if this be not true, and the tract be, as your decision treats it as 
being, outside of the reservation on account of the Azusa rancho, your 
conclusion, based on section 23 of the granting actof March 3, 1871, is, 
in my judgment, correct, and the company appellant got noright to the 
tract under its grant. | 

In the case of the Texas Pacific Railroad Company and Southern Pa- 
cific (Branch Line) Railroad Company (4 L. D., 215), this Department 
had occasion to consider the effect of the proviso above quoted from 
Section 23 of the act of 1871. | 

In the opinion of the Assistant Attorney General in that case, which 
opinion was adopted by the Department, the following language was 
used relative to said proviso: 

It is difficult to see how it would have been possible more clearly to 
except said lands from the operation of said grant to the Southern Pa- 
cific than by providing that the latter grant should not “ affect or 
impair the right, present or prospective, “of the Atlantic and Pacific 
Company, or any other railroad company. 

What was there said is fully applicable to the branch of this case now 
under consideration and to the tract in question. The SE.4 of SW.4 of 
Sec. 23, if not within the exterior boundaries of the Azusa rancho, was 
embraced within theindemnity withdrawal for the Atlantic and Pacifie 
Company,.and gave to that company a prospective right which excepted 
the tract from the Southern Pacific grant. 

This disposes of all the subdivisions embraced in Gordon’s home- 
stead application. | 

Your decision holding in effect that the Southern Pacific Railroad 
Company has no title or valid claim to any of the tracts herein de- 


scribed is confirmed. | 
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DESERT LAND ENTRY—CONTEST—APPLICATION. 
JEFFERSON v. WINTER. 


A preference right of entry is accorded to one who by the initiation of contest secures 
the cancellation of a desert land entry. 

Application to make desert land entry accompanied by the purchase money consti- 
tutes a segregation of the land. 


Acting Secretary Muldrow to Commissioner Sparks, June 7, 1887. 


I have considered the case of Ira A. Jefferson v. Timothy J..Winter, 
as presented by the appeal of the former from the decision of your of: 
fice, dated October 2, 1885, holding for cancellation his desert land en- 
try No. 927 of the NW. 4, the W. 4 of the NE. 4 of Sec. 27, the SW. 4 
of the SE. 4, the SW. 4 of the NW. 4, and the SW. 4 of Sec. 22, the E.3 
of the NE. 4 and the E. 4 of SE. 4 of Sec. 21, T. 1 N., R. 2 W., made — 
June 2, 1884, at the Salt Lake City land office, in the Territory of 
Utah. 

The record shows that on June 3, 1884, said Winter offered his appli- 
cation to enter said tracts under the act of Congress approved March 
3, 1877 (19 Stat., 377), and said application was rejected by the local 
land officers, for ‘the reason that the land had been appropriated by the 
prior entry of said Jefferson. Thereupon, Winter asked the register 
and receiver to reconsider their said action, which they refused to do. 
From the action of the local land officers rejecting his said application 
to enter said tracts, Winter duly appealed to your office, alleging that 
the prior entry of Jefferson was illegal, because received by the register 
after the close of the local land office on June 2; that the appellant’s 
application was the first legal appaeever for said iatid: and that it should 
have been allowed. 

On July 24, 1885, your office directed the local land officers to report 
all of the circumstances attending the making of said entry by Jeffer- 
son. In compliance with said order, the register on September 9th fol- 
lowing reported that on June 20, 1877, one Levi P. Luckey made desert 
Jand entry No. 125 of said tracts; that on June 11, 1883, said Jefferson 
filed his affidavit of contest against said entry, alleging abandonment 
and non-compliance with the requirements of said act; that said con- 
test affidavit was transmitted to your office and on October 3, Same year, 
said entry was held for vancellation; that no appeal having ae taken, 
after due notice to the claimant, said entry was canceled by your office 
letter, dated May 22, and upon the receipt of said letter of cancellation 
by the local land office, said Jefferson was permitted to make his said 
entry on June 2, 1884. The register further reported that both Jeffer- 
son and Winter employed attorneys in the city of Washington, D.C., 
who notified. them by telegraph when said letter of cancellation was 
mailed; that said letter was delayed several days, on account of breaks 
in the railroad, and reached the local land office on the evening of June 
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2d, about eight P. M.; that after the distribution of the mail the regis- | 
ter was accosted on the street and asked to go to the office, and swear 
the claimant and his witnesses to his entry papers; that he consented 
to do so, as he had never refused to accommodate claimants by allow- 
ing them to execute their papers out of office hours; that said papers 
were left in the local Jand office on the night of June 2d, and not act- 
ually recorded and the certificate issued until the morning of June 3d, 
when they were recorded as of the date when they were received and 
sworn to; that the application of Jefferson was received in accordance 
with the practice of said local land office, established by the predeces- 
sor of the then register, and followed by him until the instructions of — 
your office to Inspeetor Hobbs, on September 4, 1884 (11 0. L. O., 178), 
prohibited such practice. _ 

Your office, on October 2, 1885, considered the appeal of Winter and 
held that Winter had the prior right, because the application of Jeffer- 
son was made after office hours, and it was therefore illegal. 

From the foregoing, it is apparent that Jefferson had the preference 
right of entry of said land. He had filed his affidavitof contest against 
the former entry, and it was upon his information that the same was 
eanceled. This fact under the decisiou of this Department in the case 
of Fraser v. Ringgold (3 L. D., 69), gave him a preference right of en- 
try of said tract. When said application of Jefferson was received by 
the register the land was vacant public land, subject to entry, and, ir- 
respective of the preference right of entry secured by the act of Con- 
gress approved May 14, 1880 (21 Stat., 140), said application of Jeffer- 
son, the purchase money having been received prior to any other appli- 
cation, served to segregate said land and operated as a bar to the re- 
ception of another application. Sarah Renner (2 L. D., 43); Thorpe 
et al, v. McWilliams (3 L. D., 341); Florey v. Moat (4 L. D., 365). 

A careful examination of the whole record shows no good reason why 
the action of the local officers should not be affirmed. 

The decision appealed from is therefore reversed. 


SIOUX HALF-BREED SCRIP—RE-ISSUE IN SWALLER DENOMINATION. 
S. L. M. BARLow.: 


At any time prior to location forty-acre scrip may be substituted in place of scrip of 
_ a larger denomination. 


Acting Secretary Muldrow to Commissioner Sparks, June 10, 1887. 


In the matter of the application of the Hon. 8. L. M. Barlow of New 
York City, for the exchange of certain pieces of Sioux Half Breed 
serip of one hundred and sixty acres each, for scrip of the denomina- 
tion of forty acres each, which accompanied your letter of 25th May 
last and which was referred to the Hon. Asst. Attorney-General for 
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this Department for an opinion thereon, that officer uuder date of 9th 
instant communicates his views to this Department (copy herewith), to 
the effect that he sees “no legal objection to substituting forty acre scrip 
in place of scrip of a larger denomination at any time before the latter 
is located.” 

Under date of 3rd instant Mr. J. HW. Parsons of this city as attorney 
for Mr. Barlow, filed in this Department three pieces of Sioux Half 
Breed scrip, viz :— 

No. 356, “ D” for 160 acres, Tons Langie, 

“323, D” © 160 “ Roseau Bruquier, 

ce 328, 4 EK 7 46 160 ée <4 74 
- which letter and scrip are herewith enclosed together with his state- 
ment in the case of 7th instant. 

In view of the opinion of the Hon. Assistant Attorney -General, above 
referred to, you are hereby instructed to cancel the said:scrip, nar issue 
new scrip of the denomination of forty acres each in lieu thereof and 
transmit the same to Mr. Parsons. 


— ae 


SCHOOL INDEMNITY—SELECTIONS IN COLORADO, IN LIEU OF MINERAL 
LANDS IN SECTIONS SIXTEEN AND THIRTY-SIX. 


CIRCULAR. ~ 


CUNT Sparks to registers and receivers in Colorado, March 23, 
1887, 


Appended are the seventh section of the act of March 3, 1875, grant- 
ing lands to Colorado for schools; the fourteenth section of said act, 
providing for the sale of the lands to create a school fund ; the fifteenth 
section of the same act, excepting mineral lands from the grant; and 
the first and second sections of the act of April 2, 1884, providing that 
the State shall be allowed to select lands in lieu of such of the sixteenth 
and thirty-sixth sections aS may have been or shall be found to be min- 
eral lands. Respecting school indemnity selections on mineral bases 
under the act of 1884 you will be guided by the following instructions : 

J. A determination by the Secretary of the Interior, or a decision by 
this office or the local officers, which becomes final under the Rules of 
Practice, that a school section or a part thereof is mineral land, and 
that the title thereto is not in the State, will place the land in the class 
of bases that may be used in selections of land as indemnity. 

2. All the lands in said sections sixteen and thirty-six returned as 
non-mineral must be presumed to be school lands for the purposes of 
this act until the presumption is overthrown in the manner hereinafter 
indicated. ‘The bare return of lands as mineral by the surveyor-genera} 
will not be regarded as conclusively classifying them as mineral, the 
returns of deputy surveyors as to the character of the land surveyed 
having been found in many cases to be indefinite or erroneous. | 
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3. In the absence of a decision by this Department that land in a 
school section is either mineral or non-mineral in character the State 
may proceed in one of three ways to have her rights and title defined, 
as follows: 

(a) By applying to the Secretary of the Interior through the proper 
district office, where the land has been returned as non-mineral, for his 
certificate that the land was rightly so classed when the grant took 
effect. Such certificate will “ determine the matter” and establish the 
title of the State beyond attack by mineral claimants. Notice of such 
proceeding must be given by publication aud posting, in the manner 
prescribed by the Rules of Practice. 

(6) By proceeding to prove land which has been returned as mineral 
to be in fact non-mineral in the manner prescribed in Cireulars “‘N ” of 
September 23, 1880, and October 31, 1881. 

(ec) By relying upon the record for indemnity where lands have been 
entered as mineral. Where the State authorities have information that 
the mineral character of tracts in sections 16 and 36 is shown by evi- 
dence in this office, a list of them may be sent here, through the proper 
district office, to determine whether they may be used as bases for selec- 
tions. If the decision should be in the negative, the character of such 
tracts may be determined under the procedure indicated in subdivisions 
a and 6 hereof. | 

4, Selections are restricted to lands returned as agricultural. The 
selected tracts must be connected with specific bases of not less than 
the quantity selected, and containing as near such quantity as practi- 
eable. Should the aggregate quantity of the bases in any list exceed 
that of the tracts selected the State will receive due credit upon ad- 
justment of her grant. The character of selected tracts will be deter- 
mined under the rules existing as to agricultural land entries. In all 
cases the selected tracts must be covered by non-mineral affidavits made 
by the selecting agent of the State or an agert duly appointed by the 
State Board of Land Commissioners for the purpose, and in case of 
such appointment evidence thereof should accompany the affidavits. 

do. In making selections on mineral bases the acts of 1875 and 1884 
must be construed together. The Jaw restricts selections to not more 
than one quarter section, and the tracts selected must be ‘as con- 
tiguous as may be” to the bases. As to such contiguity the rule is 
prescribed that vacant public land as near the basis as practicable shall 
be selected. Selections of land in a different district from that embrac- 
ing the basis will not be admitted, unless it be clearly showm that there 
are no public lands in the district in which the basis is situated. The 
circular of the General Land Office of May 19, 1886, which allowed ap- 
plications to be presented for lands in a different land district from that 
embracing the bases, is hereby modified accordingly. 

6. The date of the filing in the district land office of each application 
to select must be certified to by the district officers and the application 
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noted on the records. When an application is allowed by direction of 
this office, the selections must be mace of record as of date of filing 
the application in the usual manner. Lists of selections on mineral 
bases will be numbered in the current series of school selections in each 
district. 

7. A fee of one dolla each allowed registers and receivers for each 
final location of one hundred and sixty acres by the act of July 1, 1864 
(seventh subdivision of section 2238, U. S. Revised Statutes), must be 
paid by the State upon admission of school selections, and the total 
amount of the fees received should be stated on the list in their certifi- 
cate admitting the same. 

eDRHONeG: May 2, 1887. 

H. L. MULDROW, 
Acting Secretary. 


AN ACT to enable the people of Colorado to form a constitution and State govern- 
ment, and for the admission of the said State into the Union on an equal footing 
with the original States, approved March 3, 1875 (18 Stat., 474). 


Ssc. 7. That sections numbered sixteen and thirty-six in every town- 
ship, and where such sections have been sold orotherwise disposed of 
by any act of Congress, other lands, equivalent thereto, in legal sub- 
divisions of not more than one quarter section, and as contiguous as 
may be, are hereby granted to said State for the support of common 
schools. 

SEc. 14. That the two sections of land in each township herein granted 
for the support of common schools shall be disposed of only at public 
sale and at a price not less than two dollars and fifty cents per acre, 
the proceeds to constitute a permanent school fund, the interest of which 
to be expended in the support of common schools. 

SEc. 15. That all mineral lands shall be excepted from the spenttion 
and grants of this act. | 


AN ACT to enable the State of Colorado to take land in Heu of the sixteenth and 
thirty-sixth sections found to be mineral lands, and to secure to the State of Colo- 
rado the benefit of the act of July second, eighteen hundred and sixty-two, enti- 
tled ‘‘An act donating public lands to the several States and Territories which 
may provide colleges for the benefit of agricultural and mechanic arts,” approved 
April 2, 1884 (23 Stat., 10). | 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That an act entitled “‘An act 
to enable the people of Colorado to form a constitution and State gov- 
ernment, and for the admission of the said State into the Union on an 
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equal footing with the original States,” approved March third, eighteen 
hundred and seventy-five, shall be construed as giving to the State of 
Colorado the right to select for school purposes other lands in lieu of 
such sixteenth aud thirty-sixth sections as may have been or shall be 
found to be mineral lands: Provided, That such selections shall be 
made from lands returned as agricultural, and upon which at the date 
of selection no valuable mineral discoveries have been made; and all 
such selections shall be reported to the Secretary of the Interior, who 
shall, if he is satisfied such lands so selected are not mineral, so certify, 
and thereupon the right of said State tosuch selécted lands shall finally 
attach; and the Secretary of the Interior shall also ascertain whether 
any of such sixteenth and thirty-sixth sections are mineral lands, and 
shall certify their character, which certificate shall determinethe matter. | 

Szc. 2. That it shall be the duty of the deputy surveyor, at the time 
of executing the survey of any township, to make a critical examina- 
tion of the character of sections sixteen and thirty-six, and.to embrace 
in his field-notes a full report of any and all mineral discoveries found 
to the surveyor-general, who shall report tothe Secretary of the Interior 
whether the whole or any part of either of said sections is mineral in 
character. 


MATTSON v. ST. PAUL, M. & M. Ry. Co. 


Motion for review of decision of January 13, 1887 (5 L. D., 356) de- 
nied by Acting Secretary Muldrow, May 26, 1887. 


Cee ad 


SURVEYS—SUBDIVISION OF SECTIONS. 
CIRCULAR, 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 
Washington, D. C., June 2, 1887. 


This office being in receipt of many letters making inquiry in regard 
to the proper method of subdividing sections of the public lands, the 
following general rules have been prepared as a reply to such inquiries. 
The rules for subdivision are based upon the laws governiug the survey 
of the public lands. When cases arise which are not covered by these 
rules and the advice of this office in the matter is desired, the letter of 
inquiry should, in every instance, contain a description of the particular 
tract or corner with reference to township, range, and section of the 
public surveys, to enable the office to consult the record. 

Under the provisions of the act of Congress approved February 11, 
1805, the course to be pursued in the subdivision of sections is to run 
straightlines from the established quarter-section corners,U nited States 
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surveys, to the opposite corresponding corners, and the point of inter- 
section of the lines so run will be the corner common to the several 
quarter-sections, or, in other words, the legal center of the section. 

In the subdivision of fractional quarter-sections where no opposite 
corresponding corners have been or can be fixed, the subdivision lines 
should be ascertained by running from the established corners due 
north, south, east or west lines, as the case may be, to the water-course, 
Indian boundary line, « or other external boundary of such fractional 
section. 

The law presupposes the section lines surveyed and marked in the 
field by the United States deputy surveyors to be due north and south 
or east and west lines, but in actual experience this is not always the 
case; hence,‘in order to carry out the spirit of the law, it will be neces- 
sary, in running the subdivisional lines through fractional sections, to 
adopt mean courses where the section lines are not due lines, or to run 
the subdivision line parallel to the section line when there is no opposite 
section line. 

Upon the lines closing on the north and west boundaries of a town- 
ship, the quarter-section corners are established by the United States 
deputy surveyors at precisely forty chains to the north or west of the 
last interior section corners, and the excess or deficiency in the measure- 
ment is thrown on the outer tier of lots, as per act of Congress approved 
May 10, 1800. 

In the subdivision of quarter-sections the quarter-quarter corners are 
to be placed at points equidistant between the sections and quarter-sec- 
tion corners and between the quarter corners and the common center of 
the section, except on the last half mile of the lines closing on thenorth 
or west boundaries of a township, where they should be placed at 
twenty chains, proportionate measurement, to the north or west of the 
quarter-section corner. 

The subdivision lines of fractional quarter-sections should be run from 
points on the section lines intermediate between the section and quarter- 
section corners due north, south, east, or west, to the lake, water- ue 
or reservation which “ender such tracts fractional. 

When there are double sets of section corners on township and range 
lines, the quarter corners for the section south of the township lines and 
east of the range lines are not established in the field by the United 
States surveyors, but in subdividing such sections said quarter corners 
should be so placed as to suit the calculations of the areas of the quarter- 
sections adjoining the township boundaries as expressed upon the official 
plat, adopting proportionate measurements where the present measure- 
ments of the north or west boundaries of the sections differ from the 
original measurements. 

By “proportionate measurement” as nsed in this circular is meant a 
measurement having the same ratio to that recorded in the original field 
notes as the length of chain used in the new measurement has to the 
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length of chain used in the original survey, assuming that ine original 
measurement was correctly made. 

_ For example: The length of the line from the auaeeaesaciion corner on 
the west side of section 2, township 24 north, range 14 east, Wisconsin, 
to the north line of the township, by the United States surveyor’s chain 
was reported as 45.40 chains, and by the county surveyor’s measure is 
reported as 42.90 chains, then the distance which the quarter-quarter 
corner should be located north of the quarter-section corner would be 
determined as follows: 

As 45.40 chains, the government measure of the whole distance, is to 
42,90 chains, the county surveyor’s measure of the same distance, so is 
20.00 chains, original measurement, to 18.90 chains by the county sur- 
veyor’s measure, showing that by proportionate measurement in this 
case the quarter-quarter corner would be set at 18.90 chains north of 
the quarter-section corner instead of at 20.00 chains north of such cor- 
ner as represented on the official plat. In this manner the deficiency of 
measurement by the county surveyor’s chain from that by the govern- 
meut surveyor’s chain is equitably distributed. 


_ Very respectfully, 
WM. A. J. SPARKS, 


Commissioner. 
Approved June 2, 1887: 
H. L. MULDROW, 
Acting Secretary. 


—_——— 


PRE-EMPTION—FINAL PROOF—MORTGAGE—RESIDENCE. 
YOUNG v. ARNOLD. 


The intention to mortgage the land, after the issuance of final certificate, for the pur- 
pose of securing the purchase price thereof, does not invalidate the final proof. 


Acting Secretary Muldrow to Commissioner Sparks, June 11, 1887. 


On the 9th of November, 1885, Frank Arnold procured and filed the 
relinguishment of R. H. Brown’s timber-culture entry for the W. 4 of 
the SE. 4, the NE. 4 of the SE. 4, and the SE. 4 of the NE. 4 of See. 32, 
T, 111, R. 60, Huron district, Dakota; at the same time filing pre-emp- 
tion declaratory statement for the tract described, alleging settlement 
November 5th. 

May 23, 1886, Arnold filed notice of intention to make final proof on 
the 25th of May ensning. 

On said 25th of May George W. Young made homestead entry of the 
tract, and filed protest against Arnold’s proof. After examination the 
local officers decided in favor of Arnold. Young appealed to your of- 
fice, which decided, December 7, 1886, rejecting Arnold’s proof but al- 
lowing him “to come in at any time within the lifetime of his entry and 
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make new proof, showing a satisfactory compliance with all the ne 
_ ments of the law.” 

From this decision Young appeals to the Department. 

Your said decision sums up the evidence with substantial correctness 

as follows: 

The testimony shows that Arnold purchased Brown’s relinquishment 
of and his improvements on the tract involved, viz., thirty-five acres of 
breaking, paying him therefor five hundred and twenty- five dollars; 
that he filed as alleged, and made settlement before the intervention 
of an adverse claim. - . . He built a good comfortabie house on the 
tract, and established residence therein on the 24th of November, 1885 ; 
broke six acres more, put up a stable, dug a well, and has cultivated to 
crop the whole of the forty-one acres, and at the date of the hearing 
was going on with more breaking. 

Nevertheless, you direct the rejection of his proof, because— 

It appears that he made his proof at the earliest possible date, and 
with a view to raising money in some way on the tract; it further ap-. 
pears that all of his family did not reside with him on the tract. 

The offer of final proof at any time after the expiration of the period 
prescribed by your regulations made in accordance with law cannot in- 
validate the proof; the most that can be said is that such fact, taken 
‘in connection with other facts, may serve to cast doubt on the claimant’s 
good faith. But in this case no such other facts appear. 

The intention to mortgage a claim, after receipt of final certificate, in 
order to raise the money wherewith to pay for the land, does not inval- 
idate the proof. See, as bearing upon this point Myers v. Croft (13 
Wall., 291); Larson v. Weisbecker (1 L. D., 422). 

Prior to filing for the tract in question, claimant had rented a quarter- 
section of improved land, upon which he had done a large amount of 
plowing, and which he conld not abandon until an even year from the 
date of renting, withcut losing all the work done thereon; therefore a 
portion of his family remained on the rented land, supervising affairs 
there. The facts upon this point are correctly summed up thus by the 
receiver—the register also signing the decision: 

Arnold himself, with one or two of his children, spent more or less of 
the time nearly every day or night on said land, he sleeping there every 
night except a few since November 5, 1885, and his wife a part of the 
time..... Lam not only of the opinion, but am firmly and thoroughly 
convinced, that the claimant has taken ‘said land in good faith and for 
his own use and permanent home. 

Sharing in this conviction, after a careful examination of the testi- 
mony, [am of the opinion that the proof was sufficient, and have to 
direct that patent issue to Arnold thereon. Your decision is modified 
accordingly. 


‘ 
\ 
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MINING CLAIM~EXCLUSION OF DISCOVERY SHAFT. 
CAYUGA LODE. 


* The exclusion of that portion of the claim which contains the discovery shaft, renders 
it incumbent upon the applicant to show the existence of mineral within the re- 
mainder of the claim, prior to the allowance of entry therefor. 


Acting Secretary Muldrow to Commissioner Sparks, June 11, 1887. 


I have considered the appeal of Robert C. Chambers from your de- 
cision of January 20, 1886, holding for cancellation his mineral entry 
No. 30, made December f 1883, at Hailey, Idaho, said entry being called 
the Oayues Lode claim, ie 66. 

On August 7, 1882, Chambers first made application for patent for 

the Cayuga Lode. The claim was then described as having a surface 
measurement of 1500 feet long by 600 feet wide, containing 20.66 acres. 
Due notice was given by publication and other prerequisites of the law 
were Seemingly complied with. 
- Within the period of publication M. F. Richardson, as claimant of 
the Central Lode, filed an adverse claim; and forthwith instituted proper 
legal proceeding in the court of the second judicial district of said Ter- 
ritory to determine the question of the right of possession. Said suit 
was prosecuted to final judgment on November 27, 1883, when plaintiff 
was declared to be the owner of 18.02 acres of the surface ground within 
the limits of the Cayuga claim as described by the defendant. There- 
upon, Chambers made the entry in question, for the residue of the Cayuga 
claim, comprising 2.64 acres—about 170 feet—in the south-easterly por- 
tion of said claim. 

On October 5, 1885, in a letter to the register and receiver, you called 
. attention to fie, fact that ‘There is no evidence in the record showing 
that the alleged Cayuga vein or lode extends in its onward course, or 
strike, through or into the entered ground, nor is it shown that any 
vein, lode, or mineral has been discovered therein.” 

Inasmuch as no adverse claim had been asserted to said tract, you 
allowed the claimant sixty days in which to supply the required proof ; 
and also to furnish an additional certificate from the surveyor general’s 
office as to improvements, as well as an abstract of title up to the date 
of the filing of the present application. 

On December 26, 1885, certain affidavits were filed, which it was 
claimed met the requirements of your office; but, on January 20, 1836, 
you decided otherwise and held said mineeell entry for encellntion: 
From that action an appeal was taken. | 

Section 2820 of the Revised Statutes says, “no location of a mining” 
claim shall be made until the discovery of the vein or lode within the 
linuts of the claim located”. This is a prerequisite to the location, and 
of course entry, of any mining claim. Without compliance with this 


704 DECISIONS RELATING TO THE PUBLIC LANDS. 


essential requirement of the law no location will be recognized, no entry 
allowed. 

Has this requirement been complied with in this case ? 

The entry made by Chambers is of 2.64 acres in the southeastern end 
of the Cayuga claim as originally made by him. That claim was fifteen 
hundred feet long and six hundred wide. The mineral discovery was 
said to have been made in the discovery shaft, which was located about 
the middle of the original claim. 

There is no pretense that there has been any other discovery of min- 
eral than the one stated when the original claim was filed, and which 
point of discovery was decided by the court to be within the location of 
Central claim of M. F. Richardson. 

The departmental circular of December 4, 1884 (3 L. D., 540), very 
clearly states the law on this point. It says: 


The rights granted to locators under section 2322 of the Revised 
Statutes are restricted to such locations on veins, lodes,.or lodges, as 
may be ‘ situated on the public domain.” Inapplications for lode claims 
where the survey conflicts with a prior valid lode claim, and the ground 
in conflict is excluded, the applicant not only has no right to the ex- 
cluded ground, but he has no right to that portion of auy vein or lode, 
the top or apex of which lies within such excluded ground, unless his 
location was prior to May 10, 1872. His right to the lode claim termi- 
nates where the lode, in its onward course or strike, intersects the ex- 
terior boundary of such excluded land, and passes within it. 


Not having any right to such lode within the excluded ground, he 
can claim no right by virtue of the discovery of the same therein. 

But it is asserted in behalf of appellant that the so-called Cayuga, 
but more properly the Central, lode does extend from the point of dis- 
covery, within the lines of the latter claim into the 2.64 acre tract en- 
tered by Chambers. 

The testimony on which this assertion is based is contained in the 
affidavit, filed December 26, 1885, of W. H. Watt, agent and attorney 
in fact of the appellant. In that affidavit Watt says: 


A vein or lode bearing lead and silver bearing rock in place was dis- 
covered at the time of making the original location of the Cayuga lode 
claim at the point of discovery, as shown in the survey for patent; 
that said vein has only been developed and opened by shafts and cuts 
near the point of discovery ; that the strike ofsaid lode ts believed to be, 
from the developments made, parallel to the other lodes in the vicinity, 
that is, in a general northwesterly and southeasterly direction; that 
said lode is not open at any other point within the limits of the Central 
lode claim or the Cayuga lode claim; that the ground entered in mineral 
entry 30, embracing an area of 2.64 acres is believed to embrace said vein 
or lode on its onward course southeasterly from the point of discovery; 
that this is confirmed by a vein developed in the Caledonia Fraction 
mining claim, which forms the southeasterly extension of said Cayuga 
lode claim. 


This is all the testimony in the case on this point; and it utterly fails 
to show the discovery of mineral in the entered premises, or that the 


DECISIONS RELATING TO THE PUBLIC LANDS. 705 


lode or vein discovered near the shaft, within the lines of the Central 
claim, extends on its strike through or into the entered land. 

Counsel for appellant cites several decisions, which he claims sustain 
his contention that this evidence is sufficient to show that the Central 
vein does extend into the entered premises. It needs but an examina- 
tion of the cases cited to satisfy the judicial mind that so far as they are 
applicable to the present case they are authorities adverse to the con- 
tention for appellant. | 

Indeed, were it otherwise there would be no restraint upon the entry 
of presumed mineral land for speculative purposes, to the exclusion of 
that class of citizens for whose benefit the mining laws were so carefully 
and beneficently framed. | 

Entertaining these views, it is not necessary to discuss other matters 
in the case. I affirm your judgment, and direct the cancellation of said 

entry. 


—e te | 


PRIVATE CLAIM—SELECTION AND LOCATION. 
Baca FLOAT, No. THREE. 


There is no power or authority in the Department, on failure of the claimants to make 
selection and location within the period designated by the statute, to remove the 
limitation, and authorize a selection aud location thereafter. 

The Department has no authority tocance] a selection and location, made within the 
period prescribed, of non-mineral land, or land not known to be mineral. 

The selection and location of lands known to be mineral might be properly vacated; 
but the right to select other land in lieu thereof would be barred, unless made 
within the statutory period. 


“Secretary Lamar to Commissioner Sparks, J une 15, 1887. 


On August 12, last I heard Mr. John C. Robinson, through his coun- 
sel, protesting against your views relative to the right to re-locate Baca 
Float No. 3, and asking that your views and opinions be annulled, and 
that the order of Acting Commissioner Harrison of March 12, 1885, be 
declared legal and final. 

The action complained of appeared to be a mere expression of opin- 
ion, and as no official action had been taken by you relative to the right 
to re-locate the claim under the decision of March 12, 1885, there was 
nothing before me to act upon and hexce the application was ‘denied. 

This matter is again brought to my attention by the communication 
of Mr. W. G. Rifenburg, submitting the question whether said land can 
be re-located. Se 
By the 6th section of the act of Congress of June 21,1860, (12 Stat., 72) 
it is provided: | 

That it shall be lawful for the heirs of Louis Maria Baca, who make 
claim to the said tract of land as is claimed by the town of Las Begas, 


(Vegas,) to select instead of the land claimed by them an eqnal quan- 
tity of vacant land, not mineral, in the Territory of New Mexico, to be 
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located by them in square bodies not exceeding five in number. And 
it shall be the duty of the surveyor general of New Mexico to make 
survey and location of the Lands so selected by said heirs of Baca when 
thereunto required by them; Provided, however, That the right hereby 
granted to said heirs of Baca shall continue i in force during three years 
from the passage of this act, and no longer. 


By reference to the act it will be seen that selections were to be made 
in the Territory of New Mexico in square bodies, not exceeding five in 
number. In accordance therewith, five selections were made—known 
as Baca Claims, numbers 1, 2, 3, 4 and 5, respectively. It was ascer- 
tained that the quantity of land claimed by the town of Las Vegas was 
496, 446.96 acres, and therefore each location embraced 99,289.39 acres. 

The tract designated as claim No. 3 was selected and located by John 
S. Watts, attorney for the Baca heirs, June 17, 1863, and was approved 
by the surveyor general of New Mexico on same day, but was not sur-. 
veyed because claimants failed to make the necessary deposit to pay 
for expense of survey. On April 30, 1866, claimants filed an amended 
application for selection and location of claim No. 3, and on May 21, 
1866, your office issued instructions for survey thereof as amended. By 
decision of your office of September 27, 1877, upon the application of J. 
S. Watts, attorney for claimants, to re-locate this claim, the application 
was rejected, upon the ground that your office could not authorize a 
re-location and selection of said claim after the expiration of the time 
limited by Congress. 

February 13, 1885, John C. Robinson filed in your office his applica- 

tion as owner £6 re-locate Baca claim No. 3, alleging that the present 
selection of this claim is upon lands fcteeal in character. Upon this 
application Acting Commissioner Harrison, by decision of March 12, 
1885, held: ‘“*TLhe present location of the claim is therefore rejected, for 
the reason that the lands embraced are mineral in character, and not 
subject to selection and location under the act, and a re-selection and 
location is hereby allowed.” 

It will be observed that the present location of this claim was not re- 
jected upon any application or claim of the government, but in accord- 
ance with the application and request of the grant claimants and upon 
their allegation of the fact that the land is mineral. 

A similar question came before your office on the application of Will- 
iam Gilpin for patent to Baca claim No.4. In that case it was claimed 
by the government that the land was mineral, and that the surveyor 
general approved the plat of survey, subject to the conditions and pro. 
visions of the act of June 21, 1860. Commissioner Williamson, how. 
ever, held that, ‘The surveyor general did not undertake and had no 
power to impose conditions not in the act,” and that ‘‘The question as 
to the mineral or non-mineral character of this land has been passed 
upon by competent authority, the title has passed from the government 
and vested in private individuals, this office has no authority to re-open 
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the question, the land can no longer be regarded as part of the public 
domain.” | 

In the case above referred to, it was urged by the government that 
the mineral character of the land was sufficient to invalidate the selec- 
‘tion and location. In the application to re-locate claim No. 3, the claim- 
ant alleges the mineral character of theland as a reason why he should 
be allowed to re-locate the claim, no objection to,the character of the 
_ land being made by the government. The rnling of Commissioner 
Williamson upon the application to re-locate claim No. 4 is applicable 
to this case and should have controlled. 

The act of June 21, 1860, authorizing claimant to select and locate 
vacant land not mineral in the Territory of New Mexico, in lieu of 
land claimed by the town of Las Vegas, provided that said right ‘shall 
continue in force during three years from the passage of this act and no 
longer.” 

Here is an express limitation of the right to make selection and loca- 
tion. If claimant failed to make selection and location (and by location 
is meant the designation by approximate boundaries of a specific tract) 
on or prior to June 21, 1863, there is no power or authority in the De- 
partment to remove the bar and to authorize a selection and location 
thereafter. : | 

So, on the other hand, if selection and location of this claim has been 
made prior to June 21, 1863, of lands not mineral or not known to be 
“mineral, agreeable to the provisions of said act, there is no power or 
authority in the Department to cancel such selection and allow a re- 
- location of said claim. It is true that if claimants made selection and 
location of lands known to be mineral, such selection and location could 
be vacated, and the right to select other land in lieu thereof would be 
barred, unless made within the time limited by the act. 

For the reason above stated the action of Commissioner Harrison of 
Mareb 12, 1885, was without authority and therefore void. 

It is conceded that a selection was made, the location designated and 
approved by the surveyor general June 17, 1863, agreeable to the pro- 
visions of the act. It appears that this selection was amended upon 
application made therefor April 30, 1866, so as to correct what was al- 
leged to be a mistake in defining the location, and that instruction for 
the survey of the location as amended was issued by your office May 
21, 1866. 

The claimant must be held tothis selection and location, and cannot 
be allowed to re-locate other land in lieu of it. 

If, however, the government has disposed of any part of the lands 
embraced in said location, by reason of the action of your office of March 
12, 1885, claimant perhaps might in that event upon a proper applica- 
tion made be allowed to select and locate other land in lieu of such 
lands as may have been so disposed of by the government; but as no 
‘such facts appear, and no application has been made to your office for 
that purpose, [ decline to pass upon that question. 
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ENTRY WITHIN FORMER OMAHA INDIAN RESERVATION. 
HERMAN FREESE. 


The entryman is entitled to one year from date of entry within which to make his 
first payment. 


Secretary Lamar to Commissioner Sparks, June 24, 1837. 


I am in receipt of your ietter of April 2, 1887, transmitting the pa- 
pers in the case of the appeal of Herman Freese from your office decis- 
‘ion of January 6, 1887, affirmiag the action of the local officers at Ne- 
ligh, Nebraska, in rejecting proof and payment offered by said Freese 
on his declaratory statement No. 542, made September 14, 1885, for the 
W. $o0f the NE. 4 and the E. 4 of the NW. 4 of Sec. 19, T. 25 N., R.6 E., 
within the limitsof the former Omaha Indian reservation. 

Your decision is based upon the ground that— 

The act of August 7, 1882, provides that in case of default of pay- 
ment the person thus defaulting shall forfeit absolutely his right to the 
tract. The act of August 2, 1886, provides that no forfeiture should be 
deemed to have accrued solely because of default in payment of prin- 

cipal or interest becoming due April 30, 1886, if the interest due upon 
said date be paid within sixty days from August 2, 1886. In the cases 
under consideration, payment of interest was due not later than sixty 
days from August 2, 1886. | 
The above cited act (of Augast 2, 1886, 24 Stat., 214) applies, by its 
own terms, only to cases where parties were in default April 30, 1886. 
In this case the entryman, having made entry September 14, 1885, and 
having one year within which to make his first payment, could not pos- 
sibly be in default April 30, 1886; consequently the provision in the act 
of August 2, 1886, above cited, does not apply. Forfeiture could not be 
declared until sixty days after the expiration of a year from date of 
entry (September 14, 1885, supra)—not of settlement, as stated by the 
local officers in their letter of March 14,1877, to claimant’s counsel. 
Proof and payment having been offered within the prescribed period 
from date of entry, ought to have been accepted. (See 22 Stat., 341.) 
Your decision is reversed. 


DESERT LAND-ENTRY—FINAL PROOF. 
CIRCULAR. 
Commissioner Sparks, to registers and receivers June 27, 1887. 


The first section of the act of March 3, 1877 (19 Stat., 377) entitled 
‘An act to provide for the sale of desert lands in certain States and 
Territories”, provides for the reclamation of such lands by “ conducting 
water upon the same.” The second section provides ‘that all lands ex- 
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clusive of timber lands and mineral lands which will not, without arti- 
ficial irrigation produce some agricultural crop, shall be deemed desert: 
lands within the meaning of this act,” and the third section provides 
that **the determination of what may be considered desert land shall be 
subject to the decision and regulation of the Commissioner of the Gen- 
eral Land Office.” 

It is therefore prescribed as follows: 

Ist. Lands bordering upon streams, lakes, or other natural bodies of 
water, or through or upon which there is any river, stream, arroyo, lake, 
pond, body of water or living spring, are not subject to entry under the 
desert land law until the clearest proof of their desert character is fur- 
nished. 

2nd. Land which produces native grasses sufficient in quantity, if un- 
fed by grazing animals, to make an ordinary crop of hay in usual sea- 
sons is not desert land. 

3d. Lands which will produce an agricultural crop of any kind, in 
amount to make the cultivation reasonably remunerative, are not des 
ert. 
4th. Lands containing sufficient moisture to produce a natural growth 
of trees, are not to be classed as desert lands, 

1. The amount of land which may be entered by any one person un- 
der the desert land act cannot exceed one section, or six hundred and 
forty acres, which must be in compact form, and no person cau make 
more than one entry. 

2. Desert land eutries are not assignable, and the transfer of such 
entries whether by deed, contract or agreement, vitiates theentry. An 
entry made in the interest or for the benefit of any other person, firm, 
or corporation or with intent that the title shall be conveyed to any 


other person, firm or corporation, is illegal. 
3. The price at which lands may be entered under the desert land act 


is the same as under the pre-emption law, viz: single minimum lands 
at $1.25 per acre, and double minimum lands at $2.50 per acre. (Section 
2357 U.S. Revised Statutes.) 

4. A party desiring to avail iisele of the privileges of the desert- 
land act must file with the register and receiver of the proper district 
land office a declaration under oath, setting forth that the applicant is 
a citizen of the United States, or that he has declared his intention to 
become such. In the latter case a duly certified copy of his declaration 
of intention to become a citizen must be presented and filed. It must 
also be set up that the applicant has not previously exercised the right 
of entry under the provisions of this act, and that he intends to reclaim 
the tract of Jand applied for by conducting water thereou within three 
years from the date of his declaration. The declaration must also con- 
tain a description of the land applied for, by legal sub-divisions if sur- 
veyed, or if unsurveyed as nearly as possible without a survey, by 
giving with as much clearness and precision as possible the locality of 
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the tract with reference to the already established lines of survey, or to 
known and conspicuous landmarks, so as to admit of its being readily 
identified when the lines of survey come to be extended. | 

5. Your attention is called to the terms of this declaration as provided 
by existing regulations (form 4—274), which are such as require a per- 
sonal knowledge by the entry men of lands intended to be entered. The 
required affidavit cannot be made by an agent nor upon information and - 
belief and you will hereafter reject all applications in which it does not 
appear that the entryman made the averments contained in the sworn 
declaration upon his own knowledge derived from a personal examina- 
tion of the lands. The blank in the declaration, to wit: “that I became © 
acquainted with said land by ”, must be filled in with a full state- 
ment of the facts of his acquaintance with the land and how he knows 
its character as alleged. Said declaration must be corroborated by the 
affidavits of two reputable witnesses who are acquainted with the land 
and with the applicant, and who must clearly state their acquaintance 
with the premises, and the facts as to the condition and situation of the 
land upon which they base their judgment. (Form £—074.) 

6. Applicants and witnesses must in all cases state their place of ac- 
tual residence, their business or occupation, and their post-office ad- 
dress. Itis not sufficicnt to name the county and State or Territory 
where a party lives but the town or city must be named, and if resi- 
dence is in a city the street and number must be given. 

7. The declaration and corroborating affidavits may be made before 
either the register or receiver of the land district in which the lands 
are situated, or before the judge or clerk of a court of record of the 
county in which the lands are situated, and if the lands are in an un- 
organized county then the affidavit may be madein an adjcacent county. 
the depositions of applicant and witnesses in making final proof must 
be taken in the same manner; and the authority of any practice or 
regulation permitting original or final desert land affidavits to be exe- 
~ euted before any other officers than those named above, is hereby re- 
voked. The affidavits of applicant and witnesses must in every in- 
stance, either of original application or final proof, be made at the 
same time and place and before the same officer. 

8. When proof of the character of the land has been made as eeaue 
required to the satisfaction of the district officers, the applicant will 
pay the receiver the sum of twenty-five cents per acre where the land 
is single minimum, and fifty cents per acre where the land is double 
minimum. The register will receive and file the declaration, and the 
register and receiver will jointly issue, in duplicate, a certificate (Form 
4—199) acknowledging the receipt of the twenty-five or fifty cents per 
acre as the case may be, and the filing of the declaration. One of these 
duplicates will be delivered to the applicant; the other will be retained 
by the register and receiver with the declaration and proof. They will 
bear a number according to the order in which the certificate was is- 
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sued. The register will keep a record of the certificates issued, show- 
ing the number, date, amount paid, name of applicant, and description 
of the land applied for in each case, and, in addition, he will note the 
same upon his plats and records as in cases of ordinary entry. At the 
end of each month he will with his regular returns, forward to the Gen- 
eral Land Office an abstract of the declarations filed and certificates 
issued under this act during the month, accompanying the same with 
the declarations and proofs filed and the retained copy of certficate in 
each case. The receiver will also account for the money received under 
this act in the usual form. 

9. Surveys of desert land claims cannot be made in aaivnries of the, 
regular progress of the public surveys. After a township has been 
surveyed the claim must be adjusted to the lines of the survey. 

10. Persons making desert land entries must acquire a clear right to 
the use of sufficient water for the purpose of irrigating the whole of 
the land, and of keeping it permanently irrigated.. A person who makes 
a desert land entry before he has secured a water right does so at his 
own risk, and as one entry exhausts his right of entry, such right can- 
not be restored or again exercised because of failure to obtain water to 
irrigate the land selected by him. 

11. The source and volume of the water supply, how acquired and 
how maintained, the carrying capacity of the ditches, and the number 
and length of all ditches on each legal subdivision of the land, must be 
specifically shown. Applicant and witnesses must each state in full 
what has been done in the matter of reclamation and improvement, and 
by whom, and must each answer fully and of their own personal knowl- 
edge, the questious propounded in the final proof depositions. They 
must state specifically whether they at any time saw the land effectu- 
ally irrigated, for withont knowledge thus derived the fact of reclama- 
tion remains a matter of conjecture. (Case of Charles H. Schick, 5 L. 
D., 151.) 

19, The whole tract and énall legal gubiivision for which proof is 
offered must be actually irrigated: If there are some high points or 
uneven surfaces which are practically not susceptible of irrigation, the 
nature, extent and area of such spots must be fully stated. In this 
connection the right to the water used, the quantity of it, the manner 
of its distribution and the permanence of the supply are all to be taken ~ 
into consideration. (Case of Geo. Ramsey, 5 L. D. 120.) 

13. Before final proof shall hereafter be submitted by any person 
claiming to enter lands under the desert land act, such person will be 
required to file a notice of intention to make such proof which shall be 
published in the same manner as required in homestead and pre-emption 
cases. 

14. Contests may be instituted against desert land entries for illegal- 
ity or fraud in the inception of the entry, or for failure to comply with 
the law after entry, or for any sufficient cause affecting the legality or 


712 DECISIONS RELATING TO THE PUBLIC LANDS. 


validity of the claim. Contestants will be allowed a preference right 
of eutry for thirty days after notice of the cancellation of the contested 
entry, in the same manner as in homestead and pre-emption cases, and 
the register will give the same notice, and be entitled to the same fee for 
notice, as in other cases. | 7 
15. When relinquishments of desert land entries are filed in the local 
land office the entries will be canceled by the register and receiver in © 
the same manner as in homestead, pre-emption and timber-culture 
cases, under the first section of the act of May 14, 1880. (21 Stat., 140.) 
16. Nothing herein will be construed to have a retroactive effect in 
cases where the official regulations of this Department in force at the 
date of entry were complied with. 
Approved, 
| L, Q. C, LAMAR, 
Secretary. 


SALE OF INDIAN LANDS—STATE CLAIM FOR FIVE PER CENT. 
THE STATE OF KANSAS v. THE UNITED STATES. 


The provisions of section 2, act of March 3, 1857, directing the allowance, to each 

kor, Of the States, of five per cent of the proceeds resnlting from the sale of land 
theretofore included in Indiau reservations, are not applicable to States subse- 
quently admitted to the Union. 

The declaration, common to the acts admitting the several States to the Union, that 
‘‘ all laws not locally inapplicable shall have the same foree and effect within 
that State as in the other States of the Union”, is not intended to enlarge a specific 
grant, or authorize the payment of money ont of the Treasury not otherwise au- 
thorized. ; | 

Ii is the duty of the Secretary of the Interior to inquire into the legality of claims 
presented, regardless of apparent legislative or executive construction, and de- 
termine whether they are valid claims in law against the United States. 

Appropriation of money by special acts of Congress for the payment of particular 

~ claims does not warrant the conclusion that the government recognizes its legal 
liability for the amount of such claims, or for the amount of other claims of like 
character. 

The provision, in the act admitting Kansas to the Union, for the payment of five per 
cent of the net proceeds resulting from the saleof lands by the government was 
limited by its terms to the sale of public lands, aud affords no basis for a claim 
where sales are made of Indian lands by the government acting as trustee. 


Secretary Lamar to Commissioner Sparks, June 28, 1887. 


Your letter of September 14, 1886, in relation to a claim made by the 
State of Kansas to five per cent. of the proceeds of the sales of certain | 
Indian lands, has been received and duly considered. 

The amount claimed is $43,790.32, being five per cent on the amount 
of sales, less expenses, of certain lands, made between July 1, 1884, and 
June 3, 1885; and which lands were heretofore reserved for the Chero- 
kee, avian, Miami and Osage tribes of Indians. 
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Entertaining doubts as to the validity of said claim, you declined to 
certify the same to the First Comptroller of the Treasury, and transmit 
it to this Department for instructions. 

By the third section of the act of January 29, 1861 (12 Stat., 127), ad- 
mitting Kansas into the Union, it is provided that— 

The following propositions are hereby offered to said people of Kan- 
sas for their free acceptance or rejection, which, if accepted, shall be 
obligatory on the United States and upon the State of Kansas, to wit: 

First. That sections numbered sixteen and thirty-six in every town- 
ship of public lands in said State shall be granted Bd said State for the 


- use of a public schools - 


Fitth, That five per ete of the net proceeds of sales of all pub- 
lic lands, lying within said State, which shall be sold by Congress, | 
after the admission of said Stateinto the Union, after deducting all ex- 
 penses incident to the same, shall be paid to said State for the purpose 
of making public roads and internal improv ements, and for other pur- 
poses, as the Legislature may direct. 

The condition of said grant was that said State should provide by 
irrevocable ordinance that it would ‘never interfere with the primary 
disposal of the soil within the same by the United States,” and never 
tax thé lands or property of the government. The condition was ac- 
cepted, and proper action taken in relation thereto. 

You state that at the time of the admission of Kansas there were 
‘‘ large bodies of lands within the boundaries of the State, although 
not within its political jurisdiction, that belonged to the Indians by 
original title and treaty stipulations . . . . . that after the admis- 
sion of the State were ceded by the Indians to the United States for 
the purpose of being sold, the proceeds to constitute a fund to belong to 
the Indians”; and the question presented is, whether the State of Kan- 
sas is entitled to five per cent of the sales of said lands? 

The case has been argued fully, orally and on brief, by counsel for 
the State of Kansas, and the questions involved not being free from 
difficulty, have received most careful examination and consideration. 

It is insisted that similar claims, arising under like circumstances, 
have been recognized and paid by the United States since 1819; and 
that claims identical in character and involving the identical questions 
now presented, have heretofore been decided favorably to the State by 
‘the Commissioner of the General Land Office, the Secretary of the In- 
terior, the Comptroller and Secretary of the Treasury, and by Congress; 
and that said claims have been paid to the State of Kansas for every 
year since her admission into the Union in 1861 to the date of your re- 
fusal to audit said claim in 1886—a period of twenty-five years. 

Such a state of facts, if true, should ordinarily be entitled to due 
weight by the Executive, inasmuch as precedents in departmental ral- 
ing should be respected and not lightly or wantonly departed from. 
While said statement is true in a general way, an examination of the 
legislative and departmental action in the premises shows that it was 
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taken under circumstances and conditions not entirely similar to those 
under which the present application is pees as will be seen by the fol- 
lowing review. 

By the sixth section of the act of March 2, 1819 (3 Stat. 491), admit- 
ting Alabama into the Union, it was provided: | 

That five per cent of the net proceeds of the lands lying within 
said territory, and which shall be sold by Congress, from and after Sep- 


tember 1, 1819, after deducting all expenses incident to the same, shall | 
be reserved for making public roads, ete. 


At the time of the passage of said act and Jong afterwards, there 
were large bodies of lands in said State reserved for or occupied by the 
Indians; and on March 2, 1855 (10 Stat., 630), Congress passed another 
act, whereby the Commissioner of the General Land Office was required 
to state an account between the United States and Alabama, for the 
purpose of ascertaining what sums were due the State under the act ot 
admission; and he was ‘required to include in said account the several 
reservations,” under various treaties with the Indians, ‘and allow and 
pay to said State five per cetum thereon, as in the case of other sales.” 

By the act of March 3, 1857 (11 Stat., 200), the Commissioner was di- 
rected to state a similar account with the State of Mississippi, estimat- 
ing lands in the Indian reservations at $1.25 per acre. By the second 
section of said act, if was provided: . ; 

That the said Commissioner shall also state an account between the 
United States and each of the other states of the Union upon the same 
principles, and shall allow and pay to each state such amouut as shall 
thus be found due, estimating all lands and permanent reservations at 
one dollar and twenty-five cents per acre. 

Under these acts of Congress the accounts of all of the States in the 
Union in 1857 were adjusted, and the ascertained amounts paid over to 
them ; except California, in relation to which no grant of a percentage 
on the sales of lands was made. 

So far as this legislative construction is of any weight, it would seem 
to wilitate rather against the present claim of Kansas, inasmuch as it 
shows that while the act of Congress admitting Alabama reserved to 
her ‘“ five per cent of the net proceeds of the lands lying within said ter- 
ritory, and which shall be sold by Congress from and after September 
1, 1819,” yet in order to give to that State any percentage on account 
of Indian lands, it was necessary that a special act of Congress should 
be passed, requiring such allowance to be made. This, it is not to be 
presumed, would have been done if Congress had believed the State 
could have obtained the allowance under the act of admission. The 
same may be said with regard to Mississippi, whose act of admission 1s 
in the same terns, Indeed, the argument would be much stronger in 
favor of the right of Mississippi and Alabama under their compact, be- 
cause the language therein used is “five per cent of the net proceeds 
of the lands, lying within said territory,” etc., whilst the Kansas act 
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says, * five per centnm of the net proceeds of sales of all public lands,” 
etc. 

I do not think that the action of Congress in relation to payments 
specially authorized by it under the act of 1857 can be successfully in- 
voked as a legislative construction in favor of the present claim of Kan- 
sas, but might be invoked properly if that State were now asking Con- 


' gress for similar special legislation. 


The States admitted tothe Union subsequent to the passage of the 
act of March 3, 1857, supra, all have, either in their enabling act or the 
act of admission, the same provision, and in general the same words, 
as to the five per cent grant, as is found in the act admitting Kansas. 
Itis also declared by Congress in relation to each of said States, in 
common with all of the States, that “all laws not locally inapplicable 
shall have the same foree and effect within. that State as in the other 
States of the Union.” Construing this last provision to extend the act 
of March 3, 1857, to the States admitted after its enactment, the ac- 
counts of the new States were stated by the General Land Office and 
paid by the Treasury, in accordance with its supposed requirements. 

That this construction is clearly erroneous, I have no doubt. I can 
not bring myself to believe that by the enactment of this clause, com- 
mon to all the States, it was ever intended to enlarge a specific grant, 
or to authorize the payment of money out of the Treasury, not other- 
wise authorized. But it is not necessary to discuss this particular 
question further, for in ny opinion it has been determined by the de- 
cision of the supreme court in the analogous case of Rice v. Sioux City 
and St. Paul R. R. Co., (110 U. 8., 695), which I think ought to be con- 
clusive on this point. | : | 

By act of September 28, 1850 (9 Stat., 519), a grant of swamp lands 
as therein described was made to the State of Arkansas. By the fourth 
section of said act it declared that its provisions “ be extended to and 
their benefits conferred upon each of the other states of the Union, in 
which such swamp and overflowed lands, known or ooeene as afore- 
said, may be situated.” 

| On May 11, 1858, Minnesota was admitted into the Union as aBState; 
and the act of adimission contained the usual provision that ‘all laws 
of the United States which are not locally inapplicable shall have the 
sanie force and effect within that State as in other States of the Union.” 
Under this provision it was claimed that the swamp land grant was ex- 
tended to Minnesota on its admission into the Union, there being lands 
of the character described in the act within her borders. But the su- 
preme court, in the case cited, held otherwise, saying that, ‘as the act — 
of 1850 (swamp grant) related only to the States in existence when it 
was passed, it was locally inapplicable to Minnesota,”-until afterwards 
special jegislation extended it to thatState. Thisdecision was madeon 
March 3,1884, but prior thereto, in 1874, a similar claim, arising under sim- 
ilar laws and conditions to that of Kansas, was presented to the Commis- 
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sioner of the General Land Office in behalf of the State of Nebraska, and 
was rejected. On appeal to this Department, my predecessor, Secre- 
tary Delano, reversed the action of the Commissioner and directed the 
certification of the claim, and its transmission to the Comptroller of the 
Treasury. The decision of the Secretary was based upon the ground 
that under the general provision in the Nebraska law, the act of 1857, 
supra, was made applicable to that State, and it was entitled to have 
its account stated as therein directed. When the Nebraska account 
reached the Treasury, the then Comptroller, Mr. R. W. Tayler, on No- 
vember 4, 1875, rejected it, holding in an able opinion that the act of 
1857 was only applicable to the States in the Union at the time o7 its 
enactment, and not to those subsequently admitted, as was Nebraska ; 
' also holding that State could not get the five per cent under its com- 
pact, for the grant there was, like that of Kansas, of the net proceeds 
of the sale of public lands; that the lands in question being Indian 
lands were not * public” within the meaning of the grant; that the so- 
called sale being made for the benefit of the Indians and by the gov- 
ernment as their trustee, there were in its hands no proceeds, net or 
otherwise, out of which Nebraska could be paid five per cent or any 
other sun. | 

Things were in this condition, when, at the October term 1877, the 
supreme court decided the case of Beecher v. Wetherby, (95 U.58., 517,) 
wherein it was supposed to have been ruled that lands in the category 
of the Indian lauds in Kansas were “ public” lands and passed by a 
grant as such. Thereupon, on April 19, 1877, the Commissioner of the 
General Land Office, on application of the State of Kansas, prepared 
and forwarded to the First Comptroller of the Treasury an account 
Showing the amount of Indian lands sold in Kansas since its admission 
into the Union, and its claim of five per cent thereon, and the same was 
allowed May 17, 1880 (Public Domain, 722) by the then Comptroller, 
Mr. A. G. Porter, for the sum of $190,268.27. But as more than two 
fiscal years had elapsed since the claim accrued, if was transmitted to 
Congress, which made an appropriation forits payment. Since this time 
the claims of Kansas, Nebraska and the other States have been made 
out each year, forwarded to and paid by the Treasury, nnti] your action 
in the matter now under consideration. 

The aforegoing constitute the precedents relied upon to show that 
similar claims have been paid to all the States up to the present time; 
and that the question of the validity thereof should not now be in- 
quired into, as it has been determined by this and the Tr eaeury: era 
ment and by legislative action. 

It will be seen from the aforegoing that as to the States in the Union 
prior to the act of 1857, the payment of. the five per cent on the value 
of Indian lands was made by virtue of special legislation, not applica- 
ble, under the ruling of the supreme court, in an analogous case, to the 
States subsequently admitted; that as to the new States, the action of 
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the Treasury officers has not been uniform; Comptroller Tayler deny- 
ing a like claim by Nebraska in 1875, whilst Comptroller Porter allowed 
the claim of Kansas in 1880. Thus, the decisions of that Department 
can not be quoted as bringing the present claim within the principles 
of stare decisis. It is true the claim of Kansas when allowed was trans- 
mitted to Congress and appropriation made for the payment thereof. 
But I can not accept such action as a legislative construction of the 
law, or aS in any way relieving this Department from its duty to ex- 


amine the present claim, and to decline to state an account thereof, if, 


in the opinion of its officers, there is no law to anthorize its payment. 

The case of United States v. McDougall’s, administrator, (121 U.S., 
89), is in point, aud grew out of claims pending before this Department 
on contracts made by certain Indian commissioners to supply some of 
the tribes with beef cattle. The cattle were duly supplied and drafts 
given to the different contractors. Some of the drafts were paid and 
some were not. Fremont went to Congress and got an appropriation 
to pay his claim ‘for beef delivered to Commissioner Barbour, for the 
use of the Indians in California.” Helmsley and McDougail went to 
the Court of Claims, who rejected their claims because based upon a 
contract made without authority. Congress, however, made an appro- 
priation to pay Helmsley’s claim. Norris also sued and his claim was 
rejected. But Congress passed an act directing the Court of Claims to— 
examine and allow the same on the basis of the actual supplies fur- 
nished, and Norris obtained judgment for $69,900. Subsequently, Fre- 
mont sued. on another claim and the Court of Claims awarded him judg- 
ment, on the ground that the aforegoing acts of Congress constituted a 
clear and distinct legislative recognition of the obligation of the United | 
States to pay the fair value of the subsistence furnished. This decision 
was followed in two other cases. In one of which, that of Belt, the 
court, reviewing the circumstances connected with this class of claims, 
held that the United States were in law liable under the agreement 
for furnishing the supplies to theIndians. From these decisions no ap- 
peals were taken by the government. McDougall’s administrator, sub- 
sequently, also brought suit and obtained judgment in the Court of 
Claims, all of said claims growing out of the same transaction. 

In McHougall’s case, though not differing from the others, an appeal 
was taken by the government to the supreme court, and that tribunal 
held that the contract under which the claim arose fixed no liability 
upon the government, because made without proper authority. In rela- 
tion to the question of legislative construction as shown by the previous 
acts making payment for like claims the court said : 


That Congress by special acts made provision for the payment of 
particalar claims of the same class furnishes no ground whatever for 
the assumption that the government recognized its legal liability for 
the amount of such claims, much less for the amountof all other claims 
of a like character. Such legislation may well furnish the basis for an 
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appeal to the legislative department of the government to place all 
claimants of the same class upon an equality. : 

But the diycretion which Congress has in such matters would be very 
seriously trammelled, if the doctrine should be established, that it can 
not appropriate money to pay particular claims, except at the risk of 
thereby recognizing toe legal liability of the United States for the 
amount of other claims of the same general class. Thesame considera- 
tions apply to the suggestion that the liability of the United States to 
McDougall’s administrator, as upon contract, may arise from failure or 
refusal of their law officers to proscute appeals from judgments against 
the government in suits brought by other parties holding similar claims. 

~The question to be determined is, not whether the representatives of 
the government have heretofore been guilty of neglect in not prosecut- 
ing such appeals, but whether, in the case in hand, the plaintiff has a 
valid claim in law against the United States. 


The law as here laid down by the supreme court seems to fix the 
measure of my duty in the premises; and to require that I should ex- 
amine into the legality of the claim presented, regardless of the sup- 
posed legislative or executive construction, and determine whether it is 
“a valid claim in law against the United States.” 

Apart from any other considerations, it is insisted thatthe case of 
Beecher v. Wetherby, supra, determines the question in favor of the. 
State. 

That case arose on a construction of the clause in the compact with 
Wisconsin, on her admission to the Union, which provided, “ that sec- 
tion numbered sixteen in every township of the public lands in said 
State, and where such section has been sold or otherw'se disposed of, 
other lands equivalent thereto, and as contiguous as may be, shall be 
granted to said State for the use of schools.” The State was admitted 
in May, 1848, but prior to that time the Indians roamed over much of 
the territory of whieh it was formed. In 1825 the United States under- 
took, by treaties, to settle the boundaries of lands claimed by the differ- 
ent tribes, and the particular section in question was within the bound- 
aries of the land recognized as belonging to the Menomonee Indians. 
By further treaty the boundaries of the Menomonee country were again 
fixed. Portions of their land were ceded; one tract was set apart for 
~ them as the “farm” country, and for “ homes,” without conditions look- 
ing to the extinguishment of title or rightof occupaucy, whilst the other 
tract was to remain to them “for a hunting ground until the President 
of the United States” should “ deem it expedient to extinguish their 
title,” when they promised to “ surrender it immediately upon being no- 
tified of the desire of the government to possessit.” The tract in contro- 
versy was within this “ hunting ground,” and was afterwards ceded to 
the Stockbridge and Munsee tribes. 

In October, 1852, the township embracing said section was surveyed ; 
and in 1854, subdivided into sections. By act of Congress of february 
6, 1871, the lands theretofore occupied by the Stockbridge and Munsee 
tribes were authorized to be sold, and subsequently were sold. The 
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plaintiff claimed title to section sixteen under patent from the United 
States, bearing date October 10, 1872, and the defendant claimed title 
under patent from the State of December 15, 1865. | 

The court held that the compact operated to transfer to the State the 
title to the sixteenth sections as soon as they could be identified by sur- 
veys; that said sections were appropriated to the State, withdrawn 
from any other disposition, set apart from the public domain, and no. 
subsequent law authorizing a saleof it can be construed to embrace. 
them. ‘All that afterwards remained for the United States to do with 
respect to them, and all that could be legally done, was to identify the 
sections by appropriate surveys.” In continuation, the court says that 
in relation to lands in the occupancy of the Indians there can be no. 
doubt as to the power of Congress to pass the fee by grant, and it has. 
no doubt in the case under consideration of its intention soto do. The 
fee simple title having thus passed to the State, subject only to the 
Indian right of occupancy; that right having’ been extinguished in a 
short time after the admission of the State; and the sections having: 
been identified by surveys in 1854, itis evident the title of the State be-. 
came complete in the section upon its being thus identified and the sub-- 
sequent attempt of Congress to sell it in 1871 passed no title. 

I do not see that the case of Beecher and Wetherby can. properly 
affect the claim of Kansas now under consideration. Under the ruling: 
in that case, and by virtue of her compact, unquestionably she would 
be entitled to the sixteenth and thirty-sixth sections of the lands in oc- 
cupancy of the Indians, when the occupancy ceases and said lands are: 
identified by survey; or if said sections have been otherwise properly: 
_ disposed of, to other lands in lieu thereof. And the fact thatthe grant. 
of the five per cent claimed is made by the same act, as thus passes. 
the conditional grant of the school sections to her, does not, that I can 
see, add strength to the claim. The one is a grant of the fee simple- 
title to land, and the other a grant of the profits, so: to speak, out of 
certain lands. | 

Under the grant, when the fee simple title and the right of oceupancy 
become united in the United States, its whole title and right of posses- 
sion passes to the State by virtue of the previous grant thereto. This 
seems plain enough. So, under the fifth clause of the compact, I can 
understand when the United States receives any net proceeds from the 
sale of public lands in Kansas, that State is entitled to be paid five per 
cent thereon. ButI cannot see how it is possible for the United States 
to make such payment until it has made a sale out of the proceeds of: 
which it has the authority of law to make such payment. 

That the sale in this case is such a sale as was contemplated by the. 
Kansas compact I do not believe. And if I did believe it, the language | 
of the supreme conrt, in what are known as the Five Per Cent cases. 
(110 U. S., 471), would make me doubt the. correctness of that belief. 
In those cases petitions were filed, in that court, by each of the States. 
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of Iowa and Illinois, praying for a writ of mandamus against the Com- 
missioner of the General Land Office to compel him to state an account 
between the United States and the State, ascertaining the sum of money 
due the latter under a similar provision as here, allowing “five per cent 
of the net proceeds ” of lands lying in the State and “ sold by Congress,” 
and requiring him to include in said account five per cent of the value, 
computed at one dollar and twenty-five cents per acre, of lands taken 
up in said State under United States military bounty land warrants. 

The supreme court refused to recognize the validity of the claim, on 
the ground that there had been no sale of such lands by the government 
within the meaning of the statutes relied upon, which are almus6t iden- 
tical in language with that of the Kansas compact. 

In the opinion of the court it is said: 


When each of these acts speaks of lands ‘sold by Congress’ ‘ five per 
cent of the net proceeds’ of which shall be reserved, and be ‘disbursed’? 
or ‘appropriated’ for thé benefit of the State in which the land lies, it 
evidently has in view sales in the ordinary sense, from which the United 
States receive proceeds, in the shape of money payable into the treas- | 
ury, out of which the five per cent may be reserved and paid to the 
State; and does not intend to inelude lands promised and granted by 
the United States as a reward for military service, for which nothing is 
received into the Treasury. The question depends upon the terms in 
which the compact between the United States and each State is ex- 
pressed, and not upon any supposed equity, extending those terms to 
eases not fairly embraced within their meaning. 

It seems to me that the reasoning of the court covers the case ance 
consideration. That tribunal, construing compacts similar in language, 
holds that the only sales contemplated thereby are such as would give 
the United States money ‘‘out of which the five per cent may be reserved 
and paid to the State.” Is that the case in regard to the lands in ques- 
tion? They are ceded to the government to be sold; and, after deduct- 
ing expenses of survey and sale, the proceeds are to be deposited in 
the treasury for the benefit of the Indians. The United States would 
violate its trust, if it were to touch one dollar of said funds, save for 
the purpose to which they are dedicated ;. for it is evident that neither 
the government, nor the Indians contemplated, at the time of the ces- 
sion, that the proceeds of their lands were to be reduced by the dona- 
tion of five per cent thereof to Kansas, of which State the latter were 
entirely independent, owing to it no political or other allegiance. 

The United States having no power to reserve from said funds and 
pay to the State five per cent, in the view that there was no such sale 
of the lands as was contemplated by the act of admission, it follows 
that the present claim of the State should not be certified to the Treasury 
officials. 

In addition to what has been said, it may be added that as to bie 
Osage lands, the percentage on the sale of which constitutes the greater 
part of the present claim, their status was judicially determined by the 
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supreme court in the case of the L., L. & G. R. R. Co. v. United States 
(92 U.8., 733.) 

There a grant was made by the United States to the State of Kansas 
of land for the purpose of aiding in the construction of a railroad. After 
the cession of the Osage lands to the United States, the railroad was 
definitely located through them, and no patents being required, the odd 
numbered sections within the granted limits were certified to the State 
for the use of the said road. Subsequently, suit was brought by the 
United States against said company to recover the title to said lands, 
and the supreme court held, that the status of the Osage lands was 
such that they did not pass by a grant which only took effect on public 
lands. The legal status of these lands having been thus determined by 
the highest court to be such as would not pass under a grant of public 


lands, [ would be assuming an undue responsibility were I to decide. 


that the same lands are public lands, for the purpose of extending by 
implication the five per cent grant in the present case. This I decline 
to do. 

In arriving at the conclusion before stated, I am relieved to know 
that, if the agents of the State of Kansas are not satisfied of its correct- 
ness, they can follow the example of the agents of the States of Iowa 
and Illinois in the Five Per Cent cases, and apply fora mandamus. By 
this means the questions involved will, by an almost summary method, 
be brought before the supreme court of the United States, the highest 
tribunal in the land, and to whose decree all will bow with cheerful ac- 
quiescence. But, until such authoritative construction of the law in 
their favor, | must decline to approve of this claim, as at present ad- 
vised. 
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Without settlement indicativeof bad faith 289 | selection, special citation should issue -.... 396 
Failure to file declaratory statement will Offered pending suspension of township 
not defeat right of purchase in the absence Plat .- ++. 0+ ----ee enn teen en ener ee eee etenee 540 
of adverse Claim co.cc c cue cuccuccuueucceucs 632 In pre-emption homestead cases may be 
Failure to make does not warrant the taken in Dakota before clerks of court where 
presumption that the settlement was not no court is held..-.......-------++--------- 458 
Verge fil tes ew acl als Senden as edalk 650 New, allowed in the absence of bad faith 
And abandonment of soldier’s declaratory where the first is not altogether satisfac- 
statement exhausts the homestead right... 133 DOTY ~~ 0+ en ee eee eee nme enero meee nnn n ener ene 215 
On Osage land exhausts right under the Acts done on land prior to entry consid- 
pre-emption law ....--.-.-20-- nen ane eneane- 537 ered as indicative of good faith ............ 238 
For alleged swamp land. Circularof De- 
comber 18, 1886......-...e0eceeeeeeees Bias 979 | COMMUTATION. © 
Name of applicant should be noted on the ' See Residence. 
declaration. Pe re Fae 5 ee ae re nce seer gas ti Must be such as is required under the 
Not received for entered land withont preemption law.......2-.---sseseen-eeeeee 675. 
sacsiats aa rate ad gaicatiele ach Ocie eas ea, ote Sufficiency of, must be determined by the 
Second for same tract not allowed... apie a8 local officers before transmittal to the Gen- 
Second may be allowed if the first failed eV T eanh OFG sais siden ak eta 810 
on account of a prior adverse claim......-. 643 Offering within shortest possible period 
Amendment of, must be governed by the not in itself a suspicious circumstance..-...- 207 


original intention of the settler.........-- . 643 


Will be canceled Logenuces eu is a proof may be submitted within the lifetime 
successfully set up to defeat the final proo: of the entry.....-..-c.secesceeecceeee sence 608 


of another ..-..--.-+-0-+0reeerecerse ne eee a Of deceased entryman approved though 
the residence was not fully satisfactory.... 215 


On rejection of, no fraud appearing, new 


Final Proof. | 


GENERALLY. DESERT LAND. 
To be submitted on the new blank forms. The actual irrigation of the whole tract 
Circular of November 2, 1886..-......-.---. 220 MUST APPSAL. bos eesewseiw evens ccckcene ews 120, 151 
Rules to be observed. Circular of Feb- Should show a permanent supply of water 
PUATY 19; IGS scenes s i esdanwaatencouecses 426 sufficient to effect irrigation............. 151, 120 
Though technically complete, not always Proof of crops raised treated as supple- 
POCOlVOOs Gacewencewcerccessckked teeodpsadees 52 menting proof of irrigation...............-. 151 
Adverse claimants must appear on notice Reclamation may be established without 
Ob seeotenekneestercu guesses se ieedeasaekesaaes 210 SHOWIBE CLOPSs so oi0seecncsscetewenececes 120, 151 
Careful examination of witnesses re- Not required to show irrigation of rocky 
QUITOE 225: vincu ee ddenieniceewacuidencsaneees 220 and hilly portiou of the land ............... 481 
Witnesses and claimants to be cross-ex- Of claimant not made by attorney in 
AMINGE janes ccdey crews cess esescaiusaasveces 178 PACE So cod tas eee tawa dee tects eenkewaeue cue 19 
Must be submitted on the day named in 
tHG TiOt6G 26k, snes souddestu caedenscases 348,361 | HOMESTEAD. 
To be transmitted at once to the local Under the acts of March 3 and July 1, 
office when taken elsewhere......-..--.---. 220 1879, as amended May 6, 1886-.......--...... 124 
Should receive special scrutiny when — Failure of a railroad company, claiming 
made within the shortest possible period... 348 under indemnity withdrawal prior to selec- 
Testimony of claimant and witnesses tion, to appear and assert claim is conclno- 
must be taken before the same officer...--. 361 BIVO so cindiecesecvecentavexcepesteune 407, 586, 658 
Posting in the register’s office an essen- : Notice of intention to make, is an invita- 
WIDE cos wees ee es ewe cen abouvesyeewseesieess 399 tion to all parties to appear and show cause 
Publication of notice must be made in pa- why the entry should not be allowed....407, 586 , 
per nearest the land............----...----- 503 | 
Accepted after new publication of notice PRE-EMPTION. 
and corroboratory affidavits ......--.-..... 503 Without payment not accepted........ 220, 221 
Based on evidence of witnesses not named Should not be submitted pending contest. 176 
in the notice is invalid -....-....4..-...- 348, 608 Not invalidated by intention to mortgage 
Rejection of, by the General Land Office the land, on receipt of fina] certificate, to 
final in the absence of appeal or motion for secure the purchase money ......--..-.---. 701 
TOVIOW 6 .ccetcbsiuietd suns wen cesaces eames 43) Time for proof and payment on unoffered 
Decision on, must be rendered if the claim- land fixed by the acts of July 14, 1876, and 


ant refuses to submit additional............ 429 March 8) 187 cevcecatededcccnee's kwtestes 529, 553 
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Page. 
No penalty, in the absence of intervening 
settlement, for failure to make proof and 
payment for unoffered land within the stat- 
THOLY POLIO vise Seaswiie tec tadeuwewecive dee 440 
And payment for offered land may be 
accepted, though made more than one year 


after settlement.....-.-. case eec eee ee eens 473 


TIMBER CULTURE. 


The general circular of March 1, 1884, con- 
tinues in force the provisions of the circu- 


TAT Of S62 2022< 2s owes ececee ees ece ow enek a 233 
Proof under any of the acts must be spe- 
CNC vy wii aeteuey ec oureverewdetecedmeceake 2303 
Fraud. 
Charge of, will not be disregarded . ..... 180 
Effect of, in the procurement of final adju- 
CIGATLON senda chesewswewawetwen KeSeRe Se Kee nns 31 
Hearing. 


See Practice. 


Womestead. 
See Lniry, Final Proof, Residence, Settlement. 
GENERALLY, 


But one entry allowed .........-...--- 124, 133 
Limited to uuappropriated public land... 172 
If the land is subject to, and the appli- 
cant is qualified the only question thereafter 
is compliance with the law................- 196 
Not allowed where settlement could only — 
be effected by forcible intrusion..-........ 377 
Equitable title acquired by residence and 
cultivation...... Hel cive cencoumaecneiedtcens 105 
Entry of single woman not affected by 
marriage before final proof.....-..-....---- 196 
The right of a widow to make entry recog- 
nized, though holding land covered by the 
entry of her husband on which final proof 


has not been made.....-...-----.-. 56 see wne 184 
Right cannot be maintained while holding 
under pre-emption claim. ........... oer ere 403 


A tract ‘‘cornering”’ upon another is not 
contiguous” thereto within the meaning 


of section 2289, R. S..-..- ---- un enn e ee enone 683 
Claimant that alleges residence before re- 

quired, must show the same.....-...-..-+-- 440 
General requirements of the law not 

waived by the act of May 14, 1880.-........ 172 
Claim secured through concessions made 

a conflicting settler...... 2.0... .cccua sence 119 


Entry does not authorize general disposi- 


HIOD OF HIMUGE i cecad se ccees Cees nccteeoeee sd 389 | 


Not allowed where the evident purpose 
was to wrongfully secure the improvements 
of another.........- oeMeeeceusc ao tamcinwse leet 377 
Terms of the law must be spiplied with 
though the entry may be of land requiring 
APTI OA MON ccs fsa Berne Gsmeut ee eoee sees 296 
Claim of one that fails in residence will 
‘not defeat a pre-emptor that has not filed... 188 
Additional entry under the acts of 1879, as 
amended May 6, 1886. Circular of July 26, 


Buse: 
“Boxing” pine trees not cultivation under 
homestead law..... aeiehawaanee eum sme ube nee 389 
AcT OF JUNE 15, 1880. 
Remedial, and construed liberally........ 10 


No restrictions on purchase under, except 
those applicable to ordinary cash entry.... 535 
No right of purchase in transferee who be- 


came such after passage of the act..--..... 11 
Contract of sale prior to purchase does not 

effect rights under....... iGiaboaadoaueee sey 535 
Purchase not permissible pending inter- 

VeTIDE CONTESUs 222 sees tec esos senneencws 229 
Right of purchase suspended by interven- 

INO CONCOKGs coe n'd eteetecwetucecceawekewse 188, 606 
Purchase defeated by order of cancella- 

tion following successful contest. .......... 606 
Right of purchase not defeated by cancel- 

leon: Of SHULY ov centnccetese meee enc enn sales 333 
Purchase allowed after éancellation of 

QUIT Y sic ca cece reed deren dees ie suas eines send 529 
Right of purchase as a.subsisting claim to 

CHO lan OG eeucowiwds cutee ceeds Seecay cuacue 529. 
Widow of entryman may purchase ...... 833 
Extends to an entry where the original . 

affidavit was illegally made.......-...----- 115: 


Where the entry was void ai inception.. 118 
Application under, may be entertained for 
land patented on entry within the terms of 


the act on surrender of the patent......... 301 
Does not authorize the purchase of land 
entered by mistake .........ece.seeseeeenes 105 


Application under, inconsistent with the 
claim of due compliance with the homestead 
LAW ecco es suues save eeiwewaeddewea sot 229 

Not dependent upon compliance with or 
qualifications under the homestead law.... 535 

Purchase under this act not the equiva- 


lent to residence-and cultivation........... 10 
Right to purchase not dependent upon 
residence or occupancy.----....-- ean kane 333 


ADJOINING FARM, 


The right to make does not relate back to 
the date of settlement under the original 


BUbLy esene ancien cot aedane et acontaneueirs 172 
The right to make not modified hy the act 
OPMAYy 14) 1880. secs cavele heskawkkenanaw sown 172 
Not allowed to one that has had the benefit 
of the goneral law .cccciesec stat oo veces ccedad 124 
COMMUTATION. 
Homestead right lost through failure of 
commutation entry...-.... 0 enee scence rens 392 


Right of, not defeated by failure to estab- 
lish residence within the required period in 
the absence of an intervening adverse claim. 675 
As effected by the act of May 14, 1880.... 94 


SOLDIER’S ADDITIONAL. 


Extent of additional entry determined by 
the difference between the original entry 
SNC 160 OCrOS tects cease mane secetaesetucas 10 - 

Residence and cultivation required under 
location where the original entry was can- 
eeled for failure to make final proof........ 10 


> 
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Page. 

Entry for minor heirs allowed to stand itt 
though the application did !not contain the 

names of all the minoTs ..........4......--. 222 
Certificate issued to widow may properly 
require her to show that she has not remar- 


(THOM 2222s eee ee een eee ee cen e es weet eeene 264 
Recognized when made through an agent 
in conformity with practice ...-.....-..---- 289 


SOLDIER’S DECLARATORY STATEMENT. 
See Filing. 
Entry, settlement and improvement must 
follow the filing within six months ........ 353 
Circular requirements of December 15, 
1882, concerning soldier’s declaratory state- 
MONT, MISCUSsed.i6-ceevcetcisceccsewswnnse 183 
Right exhausted by the filing and aban- 
donment of a soldier’s declaratory statement 133 


Improvements. 
See Setilenent. 


Indemnity. 


See Private claim, Railroad grant, Schoot 
land, Swanp land. 


Indian Lands. 


See Reservation, States, and Territories. 

Treaty of April 29, 1868 .......--......... 343 

The Department has no authority to dis- 
pose of lands acquired from the Mille Lac 
Indians by the treaty of 1864. (March 20, 


Y TROUD) eke antiamciee smule'n' aw wine whleke wemne es coe « 102, 541 


The words ‘‘on the White Earth reserva- 
tion * in the act of July 4, 1884, not consist- 
ent with the otherwise clearly expressed 
intention of said act.--...---. 0. .ceee. een wee 541 
Acquired from certain Chippewa bands | 
by treaty of March 20, 1865, withheld from 


sale by act of July 4, 1884 ....... sowmeausn ex 541 
Disposition of, under treaty not effective 
prior to the action of Congress............. 138 


Title to, extinguished under second sec- 
tion of the grant to the Northern Pa- 
OIRO -6e 2 a convatwnnccceed iteeedaeecus: 138, 343 

When the ratification of treaty concerning, 
Telates bach isss sccece iceekeeesensccce secs 140 

Clain. of Turtle Mountain Indians in- 
GONG it vd vecawe onan weeimancoenuae besecs 557 

On entry of land within the former Omaha 
reservation the purchaser is entitled to one 
year within which to make his first pay- 


The allotment act of 1887 recognizes the 
right of additional allotment to aggregate 
the amount named in said act.......-...--. 520 
. Patents for, as affected by the act of 1887. 520 

The allotment act of 1887 to be carried into 


effect under executive direction.....-...... 520. 


Allotments may be made by the regular 
agent in charge, or by special agents...... 520 

Allotments of, constitute an appropriation 
OF THO TANG: 252 ssinwcteeetecse ween men ccceedas 811 
Allotment recognized at Fort Custer..-.. 226 








, Page. 
Osage trust lands, circular regulations of 
April 26, 1887, with respect to entry of..... 581 
General pre-emption laws not applicable 
£0 OSO26 ONITY oo. c sete ces tr cpeceeee +» 303, 537 
In entry of Osage, under the act of May 
28, 1880, the oath required of a pre-emptor is 
NOt. applicable: <2 es occcswdeee cc seed ececs 303, 537 
Application for Osage, must be a settler 
with the qualifications of a pre-emptor. 302, 442, 
537 
Effect of contract to sell after entry of 
Oat Oi asacdsieessccwees atc auel ance aclys 308 
Purchase by filing on Osage land un- 
der the act of May 28, 1880, is the exercise 
of a pre-emptive right, .---.....---..-+-- Pree SY 


| Imstructions and Circulars. 


See Tables of, page xiv. 


Jurisdiction. : 


See Contest, Evidence, Private Claim. 

Is confined to the matters in issue......-. 613 

Being apparent, the judgment is not sub- 
ject to collateral attack....--.-.-...---.-+- 283 

Presumed in courts where it is general... 158 

Presumption as to correct exercise of, in 
courts of limited authority, when once 


SHOWN scsus sete sen ctecwn seecespeeee 283, 320, 570 
Of State courts considerec.....-...--.-... 158 
Of district courts in Louisiana in the mat- 

ter of prohate and succession ...-------..«.- 158 
Not granted to United States courts to 

stay proceedings in Stute courts ..-..-....- 481 


A claim before a tribunal without, is rot 


BUD FUMICE 00-0 20 eens vem cee tence cenwcrasees 415 


Of the Commissioner, under the direction 
of the Secretary, extends generally to all 
matters pertaining to the disposition of the 
publie land. cecscics weve erveeeeesctecke 570 
Of the local office not restricted in hear- 
ings ordered by the General Land Office or 


the Department... . 2.0.02. cece ee ee eee eee 1 
Of the General Land Office exists until the 

issue Of Patent ..2scnasedceess cecreences 49, 174 
Over patented land restored on surrender 

Of DATED Ciscumclecdlcéetavecetsteiaee ions 801 
Of United States district court in private 

claims, under the act of July 1, 1864........ 320 


Land Department. 


See Jurisdiction. 


SECRETARY. 
General supervisory authority.......-... 483 
Executive duties of, defined......-....... 483 


Authority of, in all matters pertaining to 
the disposition of public land or settlement 
of private claims.:... csc. sc.00ce55.s205~ 483, 570 
Authority in disposition of public lands.. 49 
Scope of authority in settlement of claims 


on account of timber depredations ......... 240 
Supervisory powers, how invoked ....... 23 
In acts of, the assent of the President is 

PVOSUMEd ssceecudesselatskeecce tween dee aes. 520 
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The decision of the Acting Secretary is in Application for patent or survey may em- 
effect the act of the Secretary........-.-... 277 brace several contiguous locations......... 198 
Will correct errors of local office in proper Appeal not accorded to protestant ......- 93 

CHNG MAIS csicrwcds cd cdenersces eweeweues: 438 Allegations of protest should receive full 
COUMGEVARON osieds Gases Janek seuens eeneee 28 

COMMISSIONER OF THE GENERAL LAND The right of a co-owner should be asserted 
OFFICE. as an adverse claimant......--....----.00.- 93 

Authority of, to formulate regulations... 25 Both a water-right and mill-site claim may 
Action in passing upon decisions of local be located on the same tract of land. neiiangs 190 

office is judicial .......-...-2eceee2---e0eees 945 Actual use of land for mining or milling 


General authority of Commissioner in ali 
matters affecting the disposition of the pub- 
lie JANG 6 sac. avsccctvewsseke st ce Syedne Stee’ 570 

A decision rendered by the Acting Com- 
missioner has the same force as the act of 
the Commissioner.........-.--...---------- 


REGISTER AND RECEIVER. 


Decisions of local office of no effect until 
passed in review by the General Land Office 245 


Military Reservation. 
See Reservation. 


Mineral Lands. 


See Patent. 
Determination as to character of final.... 131 
Fee of, indivisible......................-- 256 


Land containing a mineral spring is not.. 190 
Not known as such, but sold as agricult- 


ural, title passes ......0...0eue. cc ceeeee snes 193 
Known to be such excepted from railroad 
QIANG suse weewawevdadsowesneteseeesee wat ces 193 
Found to be such after patent under rail- 
road grant, does not affect the title......... 193 
Settlers upon, without protection ..-..... 131 
Miinminmg Claim. 
See Patent. 
The word ‘‘claim ’’ discussed ..........-. 199 
Local regulatious recoguized......-...... 131 
Failure to comply with local regulations 
matter for protest or adverse suit ..-....-.- 181 
Preliminary proof for patent must show 
the claim valid at application .......--..--. 25 
Notice must give the course and length of 
a line connecting the claim with a corner of 
the public surveys, or with a mineral monu- 
MOND. act abev cavedeeeeenecdecdwedesocsseseales 685 
Failure to post on contiguous mill-site por- 
tion of claim excused, and the entry seus to 
the board of equitable adjudication......- .- 313 
How the period for filing adverse claims 
may be affected by the date of posting....-. . 510 
Posting for 60 days sufficient if the same 
period is covered by publication .........-. 510 
In giving notice of application the re- 
quired period of time must be covered by 
each form of notice.......-....--..--...---. 510 
Annual expenditure for claims held in 
COMMON sees dc deavbew ee srdeiweceeseecse ces 199 
Purpose of survey and plats.............. 199 
Survey of, should exhibit boundaries and 
CONMICIS Se ccureieced ue pbleicasenputen cacee 199 





purposes contemplated by section 2337, R. 8. 190 

The discovery shaft being excluded, the 
applicant mist show the existence of mineral 
on the remainder of the claim.............. 

Provisions of circular of May 11, 1885, ex- 
tended to applications prior to December 4, 
LEGA tc oees eebaes Saco da cotluaueueeeneeure eee 


Wortzage. 


See Alienation, Practice. 


Notary Public. 


Attestation of, when authorized, imports 
the same verity as the attestation of a 
clerk of a court of record......-.......----- 

Certificate showing official character of, 
should be made. by the clerk of the court’ 
where the appointment is recorded, or the 
officer in charge of the records containing 
such appointment.-.......-..------..---ee- 


Notice. 
See Practice. 


OG iicer. 


Act of, when inadvertent........-..-«se0. 202 
Rights of parties not lost through tailure 
of, to properly discharge his duty........ 231, 643 
Misinformation by, does not justify a vi- 
olation of the law ...........0-.eeeeesee. 300, 403 
Are presumed to discharge their duties 


PLO DOLL F So sence cunescsee daa sea teueeetedwse O14 
Patent. 

Divests the Department of all authority 

over the land or title thereto ..........-.--- 483 
Relates back to the ineeption of right.... 38 
For land not purchased conveys no title.. 96 
Right to, having vested is equivalent to 

ISHUG OL cot xc pete ss ecco cs tae see 38 
Resting on conclusive adjudication not 

CiStUr bed<. cca ceeds tind pouweree arechce cas 185 
Certificate and official survey form a part 

Gh tos cen deren cac ce oes weld an aeas 96 
Boundary description in, not always con- 

clusive as to identity of tract .-............ 96 
Issued to correct mistake .......--...---. 105 
Under a settlement claim for land crant- 

ed to a railroad company couveys no title .. 415 
Though fraudulently obtained, segregates 

THO IAG cas damcweiuervestentccowetinwe iu sectes 475 


Preclndes departmental action under the 
first section of the act of April 21, 1876. ..144, 205 


INDEX. 


Page. 
To issue in the namé of minor orphan 
children of the deceased entryman under 

the homestead law ....-.2.-.2--c0-- 2+ enene - 222 
Suit to vacate not advised ifthe applicant 
therefor has an adequate remedy of his 

OWT, sowrcccnnecnans © deencnnsercncuannce venne 141 
Suit to vacate advised for the protection 
‘of third parties who are otherwise without 


To fictitious party conveys no title ...... 
Should be surrendered for reissue to 
cover larger amount .-.---...---.---+ 
The finding of facts on which it issies 
not to be assailed collaterally .--.....-..... 
On private claim in California does not 
affect the rights of third parties....---..... 
For confirmed private claim in Florida 
issues to the assignee of the confirmes on 
production of regular chain of title--....... 
For private claim must follow confirma- 
LOPY ACU. pes se vesiees eedeescese eee sees Stakes 61 
For mineral land should not contain res- 
OVVALIONS. 25 kuscrecedieweneds teneea secu 1938, 256 
Issue of, for mining claim conclusive as to 
all facts upon the existence of which such 
ISSUG GEPECNGS 4 occ wens ecnesw ss ne scan once ae 
. For mining-claim will not he assailed by 
the government on the allegation that lo- 
cal regulations were disregarded....--..... 
Mineral, should only contain terms of 
conveyance and recitals showing compli- © 
ance with the law......-.----..-------- 193, 266 


Plat. 


See Survey. 
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Practice. 


See Contest, Contestant, Evidence, Stat- 
utes: also Rules of Practice Cited and Con- 
strued, page xvii. 


GENERALLY, 


Rules of, intended to be in harmony with 
general regulations and circular instruc- 
671 

Rules and regulations do not abridge stat- 
MLOLY. TIS wc asec enews wewan te Neues s 429 

Precedent followed unless clearly con- 
APATY COIBW stan este cet ke tice cerceuses 277, 712 

Rules of, to be followed.............-.--. 22 

Long established, accepted as anthorita- 
tive.... 

Rights acquired under existing rulings . 
not disturbed ........-....-..--. 111, 169, 292, 624 

Rule of, while in effect has the force of a 
StAtUs ssc cccs bwdewerdsiyas sneer dceiate 411, 169 

Rules of, when notin conflict with law, 
must regulate procedure......-----.--.. 111, 236 

Hypothetical cases not considered....... 258 

If a case is ready tor consideration under 
the rules of, it may be advanced on the 
docket withont notice to either party.....- 

All questions as to preference Tights of 
settlers must be raised in and decided by 
the local Offf ce... ncennsenswescccencencsss 
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Page. 
On the defendant’s failure to cross-exam- 
ine witnesses at the proper time the recall 
of said witnesses should be at his expense. 647 
In case of decision rendered without juris- 
diction the irrerularity may be corrected 


by summary proceeding. ....-...-.---....-- 613 
Intervenor must disclose under oath the 
nature of interest..... iu ceteesetacacepeats 603 
Irregularity in proceedings not consid- 
ered in the absence of objection..-.--....-.. 451 
A party may not complain of favorable 
action taken on his own motion.....-...-.. 446 
Withdrawal of contestant does not pre- 
vent action on evidence adduced.......-. 40, 385 


The Department, on behalf of the gov- 
ernment, may take action on facts estab- 


lished though not charged.......... 372, 394, 590 
Contestee to proceed only after the estab- 
lishment of a prima facie case..--.....--.- 58 


Mutual concessions to obviate litigation 
CNOOUTALZOR suse see se se sees ee cereseeeuse ees 
Cases not referred to the Attorney-Gen- 
eral except where the Secretary is in doubt 


as to the correct conc]usion..-....-......-- 277 

Right of parties to rely on order of dis- 
Missal ....-...----enamea nn ee ene eeeneene ange 212 

When the supervisory anthority of the 
Secretary will not be exercised.......--. 111, 236 
AMENDMENT, 

See Application, Entry, Filing. 

Permissible on day of hearing............ 211 
APPEAL. 

See Contest. 

General effect of, discussed.......-...--. 504 

Rights lost by failure to........-----...-. 262 

Is the proper method of invoking the su- 
pervisory authority of the Secretary....-.. 613 

Deprives the General Land Office of fur- 
ther jurisdiction.............-.- 205, 224, 438, 504 


Does not lie from order requiring addi- 
tional final proof without judgment on that 
SUDMILGON wsueee sou cawenecuraeenes tecnica s 429 

Will lie from rejection of final proof.... 421 

Will not lie from the refusal of the Com- 
missioner to review a decision ... 

Lies from a refusul to order a hearing.... 22 

Will lie from decision holding the evi- 
dence insufficient to warrant cancellation 


and directing new hearing......-----...---. 58 
Notice as to right of, must be given under 

PUG OG oissdieuiaceSseueences Visenwevees cues 377 
Notice of, and specification of errors must 

be served pon the opposite party...-.-... 169 
Notice of, and specifications of errors may 

be filed at different dates.....-.........--. 251 


Seventy days allowed for, when notice of 
decision is given through the mail by the 
IOCALOMUGG wi wens occeiet eee et cewueewewous 475, 479 

Failure to, not excused on the plea of 
want of notice when the record shows no- 
tice to the attorney 

Right of, defeated by failure to file speci- 
fication of error within the proper time.111, 251 


+ 
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INDEX. 
Page. Page, 
Rules 88 and 90 are mandatoery.......-..-- 111 Right of, not lost through failure of local 


Not entertained without specification of 


GILOTE cons an cs caee posse hae e nee daekne mena’ 158 
In an appealable case is a waiver of pend- 
WHE MOONS sunssiec vscudentdiwweudeweckuse 438 


Waived by the initiation of another con- 
TUBbaswene ss skate sesuco we wens estes Seeesoue 
Pending not waived by the initiation of 


second contest on new ground.............- 451 
Waived by subsequent application forre- _ 
PAY MON asses oor socko mech eeeaiewes cue wen 409 


Appellant entitled to notice of defective. 251 | 


Suificiency of, fromthe General Land Office 
to be determined by the Department....... 
The Department is not concluded by the 
failure of the Commissioner to act under rule 
OF peheisicoere) tuseiea ts sesawaieem ecm ee nes 99 
Rule 82 is only to prevent the transmittal 
of an appeal the Commissioner considers de- 
POCUVG secs cacLk docs das beeen desates sees 99 
The General Land Office may reject if not 
AICO WM AMOS a6 Geek ews eewal cess Suen Sets 
Should not be dismissed by General Land 
Office if received without objection ......-- 
In the absence of a decision of the local 
offic :, not within the exceptions to rule 48, 
becomes final, and should not be reversed by 
the General Land Office -..........0-2.--00» 
The second exception torule 48 is only ap- 
plicable as to rights between the claimant 
and the Government.........-......-0..--. 
Rule 48 should be construed with rule $1 
AS AMOS GC sok css chee Gewaeetocdeucueksens 
Failure to, nnder rule 48 may be conclu- 
sive as against parties, but does not pre- 
clude examination of the case by the Gen- 


205 


205 


585 


eral Land Office.-........---.. neue 2-245, 599, 624 | 


‘Though not filed in time, the oase under 
rules 48 and 49 should be reviewed........-. 
Whether taken or not from decision of the 
local office, the Commissioner should deter. 
Mine matters of law involved....... Satnes 
Right of, from Commissioner's decision 
lost by failure to appeal from action-of local 
OHICE ger esescsiwes ue ec eeaeGe tee sue te 
In the absence of, the rofusal of the con- 
testee to answer proper questions on cross- 
examination is such an irregularity as to 
warrant the General Land Office in a re-ex- 


624 


aminatiou of the case under rule 48........ 599 
Filed by transferee, before notice of de- | 
cision was served on entryman, is in time.. 598 


Where two parties are adversely affected 
by a decision the appeal of one will not pre- 
clude motion for review by the other, nor 
will the denial of the motion affect the ap- 
PCH ees cwe kok ei bets Sakae eee a eb eeauaes 

Motion to dismiss should be passed upon 
when the case is reached in order........ a 

Having been sustained as to order of pro- 
cedure, the case should be remanded ...... 

Local office may not dismiss.............. 

Pending disposition of, all action affecting 
the land is suspended..... ciagvbaewanavoued ant 


ee 7 








Se gS er 
tr a rer rr 


officers to give noticeof adverse decision... 231 - 

Rules of practice with respect to, must be 
followed in case of hearing ordered under 
mineral circular of October 31, 1881 ........ 


CONTINUANCE, 


Abnse of discretion on application for, will 
he reviewed on appeal.........---...---..5. 
Motions for, addressed tothe discretion of 
the local office....... ee eee eee renee 
Instructions of December 27, 1882, con- 
COTRIN Oia ole Gos ee he tuaeet tae cee etctads 
Not granted without proper showing of 
GUI SONGS 22:2 Leon ccandtaandencccewkessebees 
Affidavit for, held good though made prior 
to the day of hearing and before an officer 
other than the register or receiver...-..... 
May be granted to adverse claimant in case 
of protest against fina] proof.......-...-..- 


HEARING. 


142 


Should not be had pending disposition of 
an appeal arising under a previous contest. 227 
Should be ordered when pre-emptor offers 
filing for entered land, alleging prior settle- 


Failure to submit testimony on due oppor- 
tunity offered in the regular course of pro- 
ceeding cuts off right to be further heard .. 

Should not be accorded one who fails to 
appear and protest against final proof...-... 

Notice of and decisions by registered let- 
ter or personal SeTVice.....2-2.- eee nena 

Not accorded mortgagee of entry except 
TOY COUSC: SHOWN s - sc ie vetecn ee csis coc eee eks 3 


Procedure in hearing ordered on special 
agent’s report .-..--. deveinateodats 2, 22, 170, 313 

When ordered on special agent’s report the 
government should submit its testimony 


LGSG soc ccs atone sn ectyaeeedendeslsesenns wits 
Pending cases not affected by the circular 

of July 31, 1885.............--.. eee a oe 370 
Under swamp-land circular of December ° 


13, 1006 seas sag cockentncteciouewaloelaleaes 279 
NOTICE. 
Must affirmatively appear ............ 398, 611 
_Presumption from record .........- eres 205 
In the absence of legal, actual knowledge 
does not put a party upon defense ......... 213 
Actual, will not confer jurisdiction in the 
absence of legal ...... cn ee een ee cnn n eee eee 253 


Personal service must be had when possi- 
Bleiercsez tec ecnpekenticweretaenanctieu: 258, 457 

A non-resident will not be heard to say 
that due diligence was not used to secure 
personal service....-.---.. . ieausbeuewe tere 456 

Of contest by publication includes posting 
on the land, and jurisdiction is not acquired 
WITMOUG 2: satucneatcsscadereshewtesacaeees 


INDEX 738 
Page Page. 
An allegation that personal service cannot Due notice of application for, must be 
be made within the State is not essential as PIVEN 3355.5. su cecus eon stetes dees nassmeemee 382 
the basis of publication.......-....---....- 635 Notice ofa motion for, must be given with- 
Want of actual, may not be alleged if there in the time for filing the same...........-.. 99 
was proper service by publication ......-.. 635 Not granted, on the ground that the decis- 
Service by publication authorized on due ion is against the weight of evidence, if 
BHO WINE soetes cesses Aedes eelaes 456 there was contradictory evidence on both 


Essentials in case of publication iwaaee 213, 611 
Personal service secured through regis- 
tered: lettersos. ce vs odvewseseianvesedceancas 
Service of, by registered letter on non-res- 
ident held good 
Loeal office should give, by registered let- 
ter or personal service in case of hearings or 
COCISIONN ccdsecadeunsiscesneeenb sacs vous owe 
Sent by non-registered letter is sufficient, 
if the receipt thereof is _ acknowledged in 
writin g 
Written admission of the peat of, suffi- 


204 


Pe ee ee ee ee ee ee) 


Transmission of by registered letter p7%- 
ma facie evidence that it was dnly. received. 479 
Proof of mailing by registered letter is 
proof of service .-..2..-2cce--ccsceccensccee 445 
Mailing appeal and specification of er- 
rors by registered letter, within seventy 
days after notice, through the local office, of 
the adverse decision, is proper service. . 475, 479 
Of an attorney’s act imputed to the harty 
he represents .-....2..-.neeseweo enews one 
To the attorney of adverse decision sufi- 


Of cancellation should be given to assignee 
if the fact of such interest is known ...--.. 

Assignee who has filed in local office state- 
ment showing interest in pending entry is 
entitled to ..... Ditvenactaesneuwenwsssoenure 603 

Transferee of an entry entitled to notice of 
HOAMHIG 4 isco t eswsccsetectewssewewes 22, 170, 2538 


Transferee of record entitled to notice of 
WOBTING ses scar st beer ee tesa sueawceeenaw. 170, 253 
Transferee not of record not entitled to, 
on the adverse disposition of the entryman’s 
appeal ..... KMeRSLGE LED ee eeae ee eeeete ce 276, 589 
Tolosing party, ofadverse decision should 
include a copy thereof ...........c0een-ne-- 233 
' Proceedings ona case reopened should not 
be without due notice..............-.6..05- 
Sufficient, where through continuances 
service preceded the hearing sixty days.... 41 
Failure to filea motion in time not cured 
by notice thereof served within the proper 


period....- Meused Sewen wwaee Ne ceebaoeeeeeenee 262 
Of appeal and: argument should include 
legible copies thereof ..........-..--......- 449 


That the original instead of a copy was 
left with defendant is no valid objection to 


CHG SOL VICE. 6 sos cee hewawn tweed ace wee texeee 590 
REVIEW. 

See Appeal, 

Application for, is addressed to the discre- 
tion Of the CONTE: suc Kcscweresaeouedeweeicuwe 410 


Should present some new question....... 438 





arene <atgptinan -aeme meme 


BIOS. 5cs2Sceyreeeadauic coamecenecosteseaiees 
When not allowed on the ground that the 
decision is against the evidence.....-...... 
Not granted unless asked for in time .... 17 
Not granted to transferee, except on such 
showing as would entitle the entryman to 
be:durther heard woaiescssancduewssea teas ee 
Application for, should be acted upon 
without prejudice to vighta recognized in 
the first decision. ...0.....-c-eeeeceeweeeeee 
Not granted where an order therefor, 
made by the local office, was set aside on ap- 
plicant’s motion........ scge tan ces emancea es 
When sought on the erand that the de- 
cision is against the evidence, the testimony 
relied upou should be specifically set out.. 150 
Motion for, to be filed within thirty days 
after notice of decision........-...--..+.-4. 


608 


| Prefere mee Right. 


See Contestant. 


Pre-emption. 


See Hntry, Filing, Final proof, Residence, 
Settlement. 


Recognizes settlement as the legal basis 
of a claim against the United States. ...274, 587 
Depends upon settlement made on land 
Subject theretGzccs ses. seco cceesscece peo es 289 
Is a preferred right of purchase ..-... 274, 587 
Is based upon settlement, inhabitancy, 
BUG CUIVATION 6.61 enccnccesecrewcesesecsacna 
The preference right of purchase, ac- 
quired by settlement, filing, and residence, 
constitutes the nature and substance of a 
pre-emption claim...... See ee ee eee 553 
A claim resting on the settlement and fil- 
ing of one who had previously exhausted 
Is TIPKh IS Wesel ood cesaee leeee cannes? 10 
Second filing illegal.....-.0sensesencsner 16 
Filing and entry of one who removes from 
land of his own to settle on public land in 
the same State exhausts right of .-......... 
Right of, once exhausted cannot be re- 
stored except by Congress......-...0...-4. 
Right of, as affected by failure to ‘file iu 
case of intervening claim.................. 
Claim finally concluded if unsuccessfully 
set up to defeat the final proof of another.. 
“Trade and business” that exempts land 
FLOM pcos rasiniecneee cl caeane saeweceoraaciwes 
Not precluded by abandoned townsite 
BOULIGIIONS onc cgaconcSseu noes veeties sh ceaueee 
Fraudulent if made in the interest of an- 
QUIET cei sine cee pecicgne sie Cente steueee eas 52 
Right of, when accorded ‘es a ‘ deserted 
Wile sok tees cebece ieuezavadens cetns sceSenes oe 


413 


643 


188 


260 


180 


180 


134 | ae. 


Page. [{ 
Invalid claim not strengthened by trang- 
TONGAHOD si nksee tat eeeeey nckeweescecuewesece 16 
All the acts required by law must be per- 
formed before any right is secured as 
against the government ..--......--..------ 442 
Not defeated by homesteader who alleges 
residence within less than six months after 
entry aud fails to show the same...-......- 440 
Right of, does not extend to land occupied 
under military authority ..............-.... 376 
Heirs may enter within time accorded the 
PIO-OM POO. os cowsstscwiicntasewe sccnwadece 454 
Administrator, after qualification, may 


| 
| 
} 
| 
Right of administrator defeated by the 

intervention of an adverse claim.........-. 454 
Duty of administrator fixed by notice of 

te ClRlUt easecteeree su ae waa wouseees aes 454 
The adverse claim of a railroad company | 

is not that of ‘‘ any other purchaser ”’..-... 473 
Where rights and equities are equal the 

first in time has the better title............ 643 


Private Ciazim. 


See Public Land. 
Validity of, recognized hy souarmations: 617 


Title passed by confirmatory act....-.-. 43, 61 
Defined as to extent by presentation to 
the board of commissioners....--....-..... 62 


Extent of jurisdiction conferred upon the 
board of commissioners and United States 


COUTTS ccedin ec cvesemaneeseaesdevewet a teeel ss 320 
Patcnt for, must follow confirmatory stat- 

WG seisteecees ces Scakee ewes CT alee ahaa 61 
Within larger outboundatiés reserves the 

whole until approval of survey.-.--.....---- 62 


Correction of boundaries after patent.... 43 
The words ‘‘ establishment of San José” 


Legislation as to, in California remedial... 62 
‘construed to mean all the lands held for the 
1 


benefit of the MisSiON.......--. seen e en ewes 62 
Status of mission lands in California..... 62 
Boundaries of Moraga and El Sobrante 

(ISGNSHOO Sie savccees ei ated cewwercsoesceus. 62 | 


The claim to the Azusa Rancho was sub 

judice until the issuance of patent thereon. 691 
Of Pueblo Tecolote............-----4---- 61 
Authority of the court over surveys un- 

der the act of June 14, 1860 ..........-..... 320 
Effect of publication and approval of sur- 

vey uuder the act of June 14, 1860-......... 415 
Secretary has authority to reverse the 

action of the Commissioner iu the matter of 

BH SULVCY onc cccnnccccnans senccevmccsnscacce 483 
Final determination as to survey under 

the act ot Juue 14, 1860, conclusive as 

against claimants who do not protect their 

AN FOPOS1S = sass Cece we eesstewcoewinwsceuce des 445 
Survey of, authorized by the act of 1866... 43 
Whether invoked by appeal or otherwise, 

the Secretary under his supervisory author- 

ity may order a resurvey .....-..-.-...-.-. 483 
Survey of, must follow decree ......-.. 483, 559 
In the location of, the survey must follow 

the decree of confirmation and act of judi- 

cial possession.........---.--.- ja sewmieetie Se 559 


Page. 
The Higley survey accepted as defining 
the boundaries of the Moraga.-..-..-..... ~. 155 
Date of survey determined by approval... 415 
In the survey of, mandatory and specific 


calis must be followed .....-......-------05. 559 
Survey of, under the act of 1864.......... 43 
Approval of survey constitutes final ad- 

PUCICUION s452 see ctre hacen eeaewsseateenes 4B 
Publication of notice not required by the 

HG OF dinly 1 1864 swine seccactavsce le weoues 483 


In a case pending in the United States dis- 
trict court at the passage of the act of July 
1, 1864, the court was authorized to revise a 
former survey or order a new one.......... 320 
The approval of anew survey ordered by 
the district court in a case pending at the 
passage of the act of July 1, 1864, rests with 
the Commissioner of the General Land Of- 


TOO nti citedane t> Suis omens Mecaecaetses 320 
Jurisdiction of United States district 
court nnder the act of July 1, 1864.......... 320 


In Florida, under one square league in 
quantity, reported for confirmation January 
14, 1830, were confirmed by act of May 26, 
1830, except such as were confirmed by the 
Spanish Government after Jannary 24,1818. 677 
Parol testimouy in the location of, only 
admissible where the boundaries, as de- 
scribed in the decree of confirmation and act 
of juridical possession, are ambiguous, or for 
the purpose of identifying said boundaries. 559 
Title through succession sale dependent 
upon the jurisdiction and order of the 


COUT con cetistecewesecusewudecVawecewewc = .285, 158 
Legal representative of confirmee deter- 
mined by the local law.......---..-..-.---- 283 


Title by ‘‘ occupation,” &c., is of the same 
validity as one founded on permission to set- 
tle or order of Survey ..---- -- ene wenccnens 617 

Title resting on a permit to settle and an 
order of survey made prior to 1800, without 
any settlement or survey,is incomplete .... 570 

The term ‘‘grant” in the Florida and 
Louisiana treaties comprehends not only 
those made iu form, but any concession, or- 
der, or permission to survey, settle, or pos- 
sess, whether evidenced by writing or parol, 


or presumed from possession .....------.0-- 617 
Settlement claims in Louisiana, how ree- 
ognized and protected.............---++4 -» 283 


Louisiana settlement claims not con- 
firmed ahsolutely for a certain number of 


A claim to land in Florida and Louisiana 
resting on occupation, habitation, and culti- 
vation under the former Government is a 
‘private land claim" .......---.--.....- 613, 617 

If the selection and location of a confirmed 
floating claim is limited to a given period by 
the statute,the Department has no authority 
to extend the time ......---- ne eee e eee wees 705 

Failure to confine selection, under a float- 
ing graut to non-mineral lands, in accord- 
ance with the granting act, will not author- 
ize relocation, if the statutory period for 
selection and location has expired.........-. 705 


INDEX. 


Page. 
The Department has no authority to can- 

cel a selection properly made under a float- 

ing grant of lands subject thereto.......-... 705 


SCRIP. 

Action as to issue of indemnity scrip un- 
der the act of June 2, 1858, will not be taken 
except upon the application of a party in 
INGOLGSE so oGiatatwavtereateceesesawadwe ce eyes 357 

Scrip can only issue under the act of 1858, 
where (1) the claim has been confirmed and 
(2) remains unlocated ..--......-.-..-.ee-es 570 

The unconiroverted finding of the sur- 
veyor-general that no location has been 
made is conclusive as to such fact .....-.--. 570 

The issuance of scrip by the surveyor- 
general, under the third section of the act 
of June 2, 1858, is subject to the supervision 
of the Commissioner of the General Land 
Office ..... Canoe aemee Be es re 570 

Under the act of 1858, scrip should issue 
in case of an unsatisfied claim for a specific 
quantity of land, founded on an order of sur- 
vey made in 1795, with no specific location 
OL GHG lami ensen veseee eset Boston daxkacaaes 570 

‘‘Occupation’’ claims in Louisiana and 
Florida are witbin the provisions of the 


third section of the act of June 2, 1858 ..... 617. 


If owned by different parties, and the in- 
terests therein are separate and determi- 
nate, scrip may issue to any one of the own-. 
ers tothe amount of bis ascertained interest 617 

In claims for, it must appear that the basis 
therefor was not expressly excepted from 


GOMTUYMIATION: <invcdasiewacaesaneseesnck omens 283 
Under succession sale....-....--.2.- «+158, 283 
Basis for issue under the act of 1858 must 

cg ts) ae a agoeesuassesese. 283 


Private Entry. 
Not allowed for lands withheld from sale 
untiiafter notice of restoration....-...e---. 25 
Restoration notice must follow the can- 
cellation of an entry to make the land sub- 
IBCU Wcwwe dense scer seca ube sete euseGuoced cane 25 
On one certificate, not to inclinte a larger 
number of tracts than ee for in the 
POTID, Oetalouk cucu he wedeeoewSucharsewucdemene 30 
May not be made of land within the limits 
of the official survey of @ private claim in 
excess of the amount confirmed and pat- 
GUTOW tecavecsiccwedsemasee Hieavieny ue snas 660 


Public Land. 


See Railroad Lands. 

Within the limits of the official survey of 
@ private claim in excess of the amount con- 
firmed and patented is not subject to dis- 
position until after the survey has been duly 
SMOUNGGH.ccesekonsce-ceeisceawe meer weceween 660 

Price of, under the act of January 13, 1881, 
restoring forfeited railroad lands. .........- 165 


Appraisement of abandoned military res- 
SLVAUOM 6 occu sseme ed enks we waw ewe ena nen mane 228 


Price of, determined by statutory author- 
LOY saci lassecrces cueabuawtenoteusiwduaesees 1a0e 


135 


Page. 

Price of, in case of restored railroad lands. 269 
Where a reservation is opened to entry the 
Commissioner of the General Land Office 

fixes the price of the land--..-.........-... 269 
The price of lands within the limits of the 
forfeited grant of the Atlantic and Pacific 
Railroad Company in New Mexico is fixed 


at $2.50 for both odd and even sections..... 269 
‘*Public land strip ’’ not attached to any 
Lang MISGEIOh: winds sudan ccchleenes oles enbaee 384 
Should not be withheld from settlement 
on account of indefinite Indian claim....... 557 
Purchaser. 


' See Alienation, Hntry, Homestead (act of 
June 15, 1880}, Practice. 


Railroad Grant. 


See Statutes. 


GENERALLY. 


Nothing passes by implication under...49, 380 — 
Takes land excluded from private claim 
prior to the date when the right of the road 


SCIGUNOC. sdsaceecaceesadeeteneceweteeacesecae 415 
Takes land free at definite location, though 
not 30 at date of the granting act ........ 62, 140, 


155, 277, 391 
For the purposes of boundary and patent 
the Northern Pacific road is divided into 
sections of 25 miles...--...--.0..-.202--ss-- 459 
The line fixing the terminal limit of the 
Northern Pacifie should be run at right 
angles to the general course of the last sec- 
tion ......-.. a ers awaken a wep mma ere mbes 459 
Lateral limits, ‘héwdetermined audits ciate 468, 549 
Actual rights acquitéd. by construction of 
road not affected by the Congressional for- 
feiture (Oregon Central) ..--.---...------.- ~ 549 
Forfeiture of, and circular order as to res- 
toration under the act of January 13, 1881... 165 
Made for the construction of a road from 
Portland to Astoria, and from a point of 


junction near Forest Grove to McMinnville, 


was in effect a grant for the construction 

of two roads (Oregon Central) ......--...-.. 549 
The words ‘ point of junction,” as used in, 

designate the place where two lines of rail- 

WAY Meet ~~... 2.22 eee ese mmeenwacnoccnes 549 
Act of forfeiture (Oregon Central) exe- 

cuted by adjusting separately, at the point 

of junction, the limits of the two roads in- 

cluded in said act ....-...---2- nee ccween ence 549 
Under the joint resolution of April 10, 

1869, the Central Pacific became entitled to 

the granted lands hetween Ogden and Prom- 


ontory Summit............seccccennenasenes 661 
Joint resolution of June 28, 1870, uniformly 
CONSETIOT -... .2-- cc enncce senveuceonen ere 380 


By definite location of road, and indemnity 
withdrawal under the additional grant of 
1865 (Saint Paul, Minneapolis and Milwau- 
kee Railway Company), the lands covered 
thereby were excluded from entry and set- 
THOMOND cesvrteceiwercce tices eee eee ses weeee 565 
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Page, . 


In a grant of quantity within boundaries 
determined by the construction of the road 
{Willamette Valley and Cascade Mountain 
Wagon Road) rights do not attach without 
BELGODION sien awnideiek ewe bean ded oUnodewiek viele 650 

Of 1865 was a grant in place (Minnesota). 565 

Failure to construct road within the time 
named does not defeat, in the absence of for- 


The Department must issue patents to the 
New Orleans and Pacific whenever due com- 
pliance is shown with the act of February | 


Priority of grant determines the right to 
_land lying within common granted limits .. 135 
Failure of the company (Northern Pacific) 
to pay for the survey raises only a question 
as to delivery of title..-...-.-......----.26 
Title under the grant not defeated by the 
failure of the company (Northern Pacific) to 
pay for the survey ---.....-.-+.ceeee--nneee 
Adjustment of conflicting rights under the 
act of July 6, 1886, forfeiting the grant of the 
Atlanticand Pacific...... -...-2.-cecceeeee 269 
The words *‘ to be selected within 20 miles 
of the road” do not make the grant a 
WHOL. ssc dacwesesvseesees eens eesceans 
Adjustment of, deferred pending Congres- 
SiON ACHION scecevcteveesiasccnteues Sennen 
The ‘‘ Indian title” referred to in the sec- 
ond section of the. grant (Northern Pacitic) 
did not include rights protected by technical 
POSOT VAULON 2c sce saws ee sewevescenaeanceue 138, 343 
Extinguishment of Indian title under the 
grant to the Northern Pacific ........... 138, 343 
Legal subdivisions of odd-numbered sec- 
tions lying south of Goose River (which for- 
merly constituted the northern boundary of 
the Indian country claimed by the Sisseton 
and Wahpeton Sioux) inured to the North- 
ern Pacific grant on extinction of the Indian 
DIGIC Sins Seni ewe eeeieee eeneseeeccu paseeseines 
Plan of adjustment adopted in the matter 
of settlement claims in conflict with the 
Northern Pacific grant, on the northern 
boundary of the former Sisseton and Wah- 
peton Sioux ‘‘ Indian country ”.-......- ... 
Action of forteiture required to restore 
granted lands to the public domain...-...-... 81 
Whether one of quantity or in place deter- 
mined by the price fixed on the sections not 
STANUEG ccls vessesisnd ste neeehgas¥ scbetiesee 
The status of certain lands selected by the 
Western Pacific opposite the first completed 
SOCHON uc sssturesaseweedewe stexetecuedta Winn 
The Department will not iatanfare with 
the discretion of a State in disposing of lands 
granted in aid of internal improvement..... 81 
Certain lands in Washington Territory 
withdrawn for the Northern Pacific, re- 


670 


Stored TO ORULY vscwesinn sud soccer scsete case 193 
Rights of a company claiming as assignee 
WHOS? esas Sateen ec eer ceeds cacqete seen’ 81 


Right attached to certain lands at date of 
grant (Central Pacific)..............e-0.6+: 12 


Sa a er a 


INDEX. 


Page. 
Definite location and construction of road 
does not effect a withdrawal of the land an- 
der a grant of quantity or cause it to attach 
to any specific tract without selection .-.... 
Acts of March 3, 1863, and July 26, 1866 
(Kansas), construed together .............- 
The act of June 22, 1874, extending the 
time for the completion of the Saint Paul 
and Pacific held inoperative ....-......-.--- 
Circular provisions of April 30, 1887, as to 
settlers within the grant to the State of 
Kansas to aid in the construction of the 
Northern Kansas Railroad....... 
Instructions under the act of February 8, 
1887, with respect to the New Orleans and 
Pacifie Railroad claiming under the grant to 
the New Orleans, Baton Rouge and Vicks- 
burg Railroad Company.....-..-+.---+++-+- 


627 


686 


AcT oF APRIL 21, 1876. 


Made necessary by the rulings of tho De- 
PATUMEONE «2.0000 conn ew eee e we eee wens caeserce 
Held mandatory .....-------.2-2-0-eecee++ 
The first section confirms an entry made 
after the filing of map of definite location, 
but before notice of withdrawal.......-..-- 
Action will not be taken under the first 
section if patent has issucd.........-....-- 
Second patent not authorized by the first 
SECTION .o0:60wed parade. tieeer wewaey awa daidie -. 144 


DEFINITE LOCATION. 


After a formal definite location, rights 
acquired thereby cannot be disturbed by 
Departmental action...-.......-.........5- 661 

A line of road is definitely located when 
the map thereof is filed and the Secretary 
of the Interior gives his consent and ap- 
proval to such location......--.-.0.-.+2-06. 

No direct authority for the appointment 
of the commission to determine the line of 
definite location between the completed 
portions of the Central and Uniun Pacific.. 661 

Date of survey no longer accepted as defi- 
NitG LOCAWMON S6 seco soue ccs ees een ciueeeae ee 62 

‘*General route” and ‘definite location” 
distingnished (Central Pacific)..........-.. 62 

Maps of ‘definite location ” precede con- 
SICUCHON Ss ss ce estan vosesGsecous cist a sien oe 

The construction of 2 road on the line. of 
‘‘ general route” will not cause the map 
thereof to be treated as that of '' definite 
location” unless so offered .......----.-.40- 62 

The acceptance of the completed sections 
between San José and Sacramento deter- 
mines the date when the line was ‘ defi- 
nitely fixed” (Central Pacific)...........- 62, 155 

Definite location prior to survey.......-.. 356 

Locality and quantity of grant fixed by 
the road as made or located...........--+-+ 

Duplicate map of definite location treated 
as original though filed after the time al- 
lowed for the completion of the road ...... 107 
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INDEMNITY. 

The right of selection within indemnity 
limits is a preference right that may be as- 
serted as against every one .......-......-. 658 

Failure to assert the right of selection 
within indemnity limits as against a settler 


‘until after final proof is a waiver of such 


TISUNU sie esGulcesedawssatensesee ule ey Gos 
The Department may prescribe rules un- 

der which the failure of the company to 

properly assert its right as against a settler 

after indemnity withdrawal will operate as 

@ revocation thereof as to the tract in- 


Indemnity withdrawal confers no vested 
right, and is dependent upon the will of the 
Secretary of the Interior, who may revoke 
the order and restore the lands to entry.... 658 

Settlement claim precludes indemnity se- 
lection of lands excepted from withdrawal. 566 

Right to indemnity though road was not 
built in the required time.................. 511 

Indemnity selection cannot be made of 
land within the granted limits of another 
road not constructed within the required 
period, but definitely located, and remain- 


ing unforfeited by Congress.......---...... 582 
Lands ‘‘in place” excepted from, are not 

subject to indemnity selections....-.-..... 432 
Conflicting indemnity limits ............ 280 
Pending appeal of a settler selection 

should not be allowed..-.......20----.e20. 396 


Joint resolution of June 28, 1870, protects 
prior settlement within indemnity limits 
(Southern Pacific) ..... ieee AAD Reese Matte 380 

In the absence of statutory direction the 
right of selection not governed by the éo- 
terminous principle............ -.----.5 cage OL 


LANDS EXCEPTED FROM THE GRANT. 


Lands not free at definite locations do not 
PRBS ee des cenesfecatys eiaiembarssearecenicwae 138 
Lands that do not pass when the grant 
takes effect are not granted .-.-....-..-.... 18 
Land appropriated when the map of general 
route is filed, but free prior to definite loca- 
tion, is not held to await the same, but is 
subject to the first legal application (North- 
STU-PACING) tsa iuccc las cews ssn gcun tae nates 333 
The right of purchase under the act of 
June 15, 1880, defeats the operation of, at 
definite location .........2.00.--ccesewee . 833, 529 
Defeated by settlement claim covering 
date of grant, witbdrawal, and definite loca- 


tfou weuece ern ee sar me Seestee tees ganl 274, 616 


The abandonment of 2 settlement claim 
after the rights of a grant attach will not 
inure to the benefit thereof.............. 274, 616 

A subsisting order of the President witb- 


‘ drawing lands for the use of Indians excepts 


the land covered thereby when the grant © 


“Stakes CileGb ccawioevicd vice kaswcuce,seedianc ts 432 


Does not take effect upon land within the 
claimed limits of a private claim............ 691 
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Page, 
Selection within'granted limits confers no 
right to land not granted ..........--...... 396 
Defeated by pre-emption claim for offered 
land existing at definite location, though the 
settler had failed to make proof and pay- 


ment within the statutory period .......... 473 
Hearing ordered to determine the status 
of an alleged adverse settlement claim .._.... 473 


A pre-emption claim at the date of definite 
location excepts the land covered thereby 
from the grant to the Union Pacific........ 553 

If the preference right of purchase under 
2 pre-emption claim exists at definite loca- 
tion the land is excepted thereby, though 
actual habitation may have ceased prior 


GHOTGLO Midas oo Sao dceelsewsyaNelGc0re tes 553 
Land excepted from, by existing entry 
when the right of the road attached........ 396 


Precedence as against a, is accorded a 
homestead entry niade on the day when the 
map of definite location was filed ...-...... 356 


WITHDRAWAL. 


The Department has power to makein- — 
deinnity withdrawals, thongh no express an- 
thority therefor is conferred by the grant.. 650 

Executive withdrawal not effective until 
notice thereof is received at the local office. 650 

Indemnity withdrawal does not take effect 
upon land covered by pre-emption claim 
(Northern Pacific) ................-----0.--- 566 

Within the forty miles limit (Northern 
Pacific) a statutory withdrawal followed the 
filing of the map of general route .-........ 295 

Lands within the indemnity withdrawal 
for the Atlantic and Pacific were excepted 
from the grant to the Southern Pacific...:.. 691 

Withdrawal on general route (Northern 


Pacific) did not take effect on land covered 


by a pre-emption claim.....-............2.. 529 
Revocation of withdrawal} effected by ap- 

propriation of the land aid its subsequent 

restoration to the public domain.......... an O82 


RIGHT OF Way, - 


Company is not required to file proof of 
organization under the laws of every State 
and Territory through which the road may 


DABS sei sade see outa uaciecsnasau cuss vedhccrss 384 
Act of March 3, 1875, applicable to ‘‘ pnb- 
Ho land sit cs exc seces vee ceseces eens 384 


Railroad Lands. 


See Public Land. 


Restored to entry.-....---.+...5+. 193, 269, 549 
Within New Mexico formerly granted to 
the Atlantic and Pacific Railroad Company 
restored to public domain and opened to 
entry at double minimum ....... Gantetee acing 269 
The forfeited lands in conflicting limits 
(Atlantic and Pacific and Southern Pacific) 
withheld from entry pending adjustment... 269 
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Records. | 
Papers belonging to the permanent files 
of the General Land Office may not be re- 
turned to the parties filing the same......-. 258 


Register and Receiver. 
See Land Department. 


Relinquishment. 
See Application. 


Right of entry secured through, though | 
Contest failed soe cs se cueis cele Sadecoseacaawas 5 : 
Accompanied by an application to enter 
cuts outa settler on theland...........-:... 149 
Of the contestant’s preferred tight of en- 
GY weshaiek wks seenen ee eenteeewas sews ee eens 293 
Of the preferred right of entry when pur- 
chased may be filed without specific author- 


ity from the contestant......-....---0.0--8: 293 
It is competent for the Department to in- 
vestigate the circumstances attending ..... 365 


Of entryman offered with application un- { 


dera ditferent law should be received and 
application allowed subject to adverse 





GIMIMNS< 62 cs ees eesie reese sey ees eucacseres 451 
Should be received when presented and 

Oty CANOE ws eceetese se viecacecatee sates 451 
Local officy authorized to cancel desert 

entry on receipt of .-........0--2-- ease eee 708 

Repayment. 

Not authorized where the purchase price 

of land has been twice paid...............-. 414 | 
Notallowed except under specific statu- 

tory authority............... oinvsawines eee 114, 316 | 


No authority for the return of the excess 
where the land was improperly sold as 
Gon ble MiIMWMUN 640255 iwc sta ve cavees esses ct 316 

Not allowed if the entry was fraudulent. 319 

Application for, pending uppeal from order 
of cancellation is a waiver of the appeal.... 409 

Allowed for double minimum excess paid 
on land afterwards found not to be within 
the limits of a railroad grant............... 437 

Allowed where entry cannot be confirmed 
Ill 169 GNLIVOLY scons boeken ce sdciews cca opndiex 2 Oat 

Not allowed in case of voluntary relin- 
MUISHINENG-<..vveanetonteueerciasvouesicut’ 527 
- And reimhursement provided by act of 
March 3, 1887, in case of settlers and pur- 
chasers within the limits of the grant to the 








Northern Kansas Railroad................. 627 | 
Reservation. 
Scope of executive order of, for public 
DUTP OSGS ons s Getiekd cudueis soseed acta Wunetes 49 
For a public purpose, distinguished from 
a, for the benefit of a railroad grant........ 49 


Inadvertent notation of warrant location 

on local office records does not constitute... 202 
Effect of informal notation of record. .... 352 
As effected by military occupation....... 376 
Exists until formal order of revocation .. 432 


Page. 
As effected by order of the President 
withdrawing land for the use of Indians... 432 
In favor of school grants and as indemnity 
therefor...... io Cama ign wate watt eeuteakenie vs 216 
When bronght into market the Commis- 
sioner of the General Land Office shall fix 
PHC DIICC Of peciewe tl oc CuNaee eeneecscn sees 269 
Under consideration in section 2364, R. 
S. does not include even-numbered sections 
increased in price on account of a railroad 
BVANG scesseen arse eweteseicuadsee sun sees 269 


DBI des oshactat sete eesaue talseencetsadesseceue " 108 
Santee Sioux, not opened to entry prior 
to the receipt of Indian allotments ........ 31l 
Distinction between, and Indian lands. 138, 343 
Sixteenth article of treaty of April 29, 
1868, did not reserve the land described 
therein as ‘‘ north of the North Platte River 
and east of the Big Horn Mountains”’...... 343 
Entry within abandoned military, not au- 
thorized by the act of July 5, 1884, except on 
settlement prior to January 1, 1884, and con- 
tinuous occupation thereafter... ........555, 632 
The disposition of allabandoned military, 
not theretofore disposed of governed by the 
net-of duly 5. 1884 icv cxcct was umaseeceus (uns 632 
Settlement prior to January 1, 1884, pro- 
tected within abandoned military, by the act 
Of Daly Dy WSte gevciweccaleerssenctsus. meted 632 
Act of 1856 and section 6, act of June 12, 
1858, relative to military reservations in 
Florida repealed by the act of 1884......... 632 
Appraisement of military, under act of 
OULY. dy LOSS xten ois tate. edb adesituseaes niece 228 
Recommended for Fort Custer and national 
COMOLET Fe se 25h ie deuoG ce wav eweee whem etedae 226 
Allotments under the act of March 3, 1863, — 
were protected in the executive order open- 
ing the Santee Sioux Reservation to setitle- 


MOENt ANG CNTY sso secaeseassadescucnne sean 447 
Residence. 
GENERALLY. 
Established by concurrent act and inten- 
BON Zev cies suwnsneeseeeeetesncecatescGunewiwe 110 


Established from the moment. that the 
settler goes upon the land with the inten- 


tion of making his home there............-- 238 
Must be continuous and personal ........ 6 
Absence caused by judicial compulsion is 

not abandonment ...-......-....... eeidieatats 6 
Temporary absences excused by sickness 

BNC POV ONbY >. 2052 seewcnuaes cates saccasees 215 


Absence immediately following final proof 
submitted in the presence of an adverse 


claim indicativeof bad faith..... iecevasuauy 449 
In acquiring, the former must be aban- 
GCONCG ciate oerneeAseetaet auee keh aneaiea Ss 179 


Once established, can only be tiie 
when the act and intent of the settler unite 
to effect such change.............--e0.-00- 6, 179 
Claim of, not consistent with apparent 
evasion Of the law.....2-e-n-sesses esenscene Ata 
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Page. 
Being an essential in both, precludes the 
assertion of a homestead and pre-emption 
claim at the same time.........-------.24.- 408 
Not waived by the act of May 14, 1880.... 172 
Of a puhlic official presumptively consist- 
ent with the law creating the office ........ 282 
Of a postmaster presumed to be within 
the delivery of his office .........---......- 155 


In case of Osage entry.....-.- niece sneees 303 

Cultivation and improvement not the 
equivalent of....... elenale Gets wd Sewn k newness 351 
COMMUTATION. 


Required as under the pre-emption law.. 675 
Want of, not excused on the plea of pov- 


erty in case of commnutation.-........-...... 448 
Want of dena side, in commutation will de- 
feat right acquired by original entry....... 392 
In case of commutation should be com- 
puted from date of settlement.............. 94 
HOMESTEAD, 
Commences from date of entry-........... 406 


Period of, abridged by section 2305, R.S., 
but the quality of, is unchanged thereby... 205 
Actual length of military service should 
be deducted from required period of....... 630 
Length of service, not term of enlistment, 
determines the amount of time to be de- 
ducted fiom period of, if the soldier was 
discharged on account of disability existing 
before enlistment.......----..-2000--ee eee 674 
Want of, not excused on the plea that the 
land required irrigation....... er Pre 296 
If alleged before required by thestatute it 
must be shown in good faith...... sober ecalse 440 


PRE-EMPTION. 


No definite period fixed DY IAW iieecnetus 94 
Of pre-emptor available, under act of May 
14, 1880, on transmutation ..........-....... 118 
Res Judicata. | 
Stability of titles preserved through doc- 
GING OF .c5.6csvehies casuve sees ean eetsesapeces 185 
Not, except when in issue before the ad- 
judicating tribunal......-...-.....---.-.00- 320 


Not applicable under changed rulings.... 49 
Final adjudications will not be disturbed 185, 
243, 613 
The final decision of the head of a Depart- 
ment is binding on his successor...... 31, 51, 483 
Final decision of the head of a Department 
reviewed on new facts ............-.-...--6 107 
Adjudications of the Department not dis- 
turbed on alleged error in construing the 
LOW nos chcicc cwewa vee cs eeecenuanetee steely 243 
Final decisions of the General Land Office 
not conclusive as to new parties claiming 
before the Department ..--.....-..-.....-. 12 
Action of thelocal officers ander direction 
of the General Land Office will not preclude 
a different judgment on the final disposition 
of the case ....-......- Ssastevbawess ~----174, 610 
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Page. 
The Department in considering an entry 
on final proof is not conciuded by a former 
decision of the General Land Office ........ 49 
The adjudication of a claim under one law 
will not bar a subsequent application for the 
same land under a different law.-........-.. 415 
A final decision against a right asserted 
under the pre-emption law is no bar to a 
claim by the same person forthe same land 
under a different law .......--.-- +--+... ene 566 
Rule of, not applied where the issue is 
solely between the government and appli- 
CONE vies Sess teeiait dic Sehheheveleces sted aley 333 
Final adjudication in the Department pre- 
cludes further action by the General Land 
OMCE sen cee u wees ewer cereouseescuds *.. 618 
Determination of rights as between set- 
tlers and a railroad company will not pre- 
clude subsequent consideration of the status 
of the lands under said settlement claims 
in determining the right of the company as 
against the government.....-.---+--.--e0=e 661 
Effect given the decisionofa Federalcourt, — 
though the government was not 2 party - .88, 91 


Review. 
See Practice. 


Revised Statutes. ’ 


See Statutes; also Revised Statutes Cited and 
Construed, page xvi. 


Right of Way. 


See Railroad Grant. 


School Land. 


The grant of, is of single minimum land.. 543 
Reservation of, bars sale and entry as 


fally as an absolute grant.......... ce eeenee 216 
Settlement on, before survey .-........--- 14 
Settlement claim on, confined to settler be- 

TOPO BULVEY: <kcwewccasicens awescepee ces cess ny 208 

INDEMNITY, 

Indemnity allowed for losses occasioned 
by settlement before survey ..-...--..-. 216, 543 


The State (Califoruia) not authorized to 
select double minimum land in lieu of lost 


gchool sections ...-...---0c-e-- sewers ereenne 543 
The act of May 20, 1826, construed by sub- 
sequent legislation .........20. -senenecceens 543 


Theacts of May 20, 1826, aaa February 26, 
1859, determine what lands are subject to 
indemnity selection .....-....---s0s-.-- ewes 543 

Indemnity for losses occasioned by frac- 
tional sections taken under the act of Feb- 


ruary 26,1859 (W. T.) .....-..-- Sed ecceat 218 
Approved indemnity selections are re- 
SOPVeGU AS sock isne peed poaweee ten va sido tkeees 216 


Authority of county commissioners to 
make indemnity ‘selections under the act of 
1808 CW Ladies einen sc cecees.c eee raiaacoets 216 

Informal notation on the record does not 
constitute a rejection of the selection ...... 352 
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Page. 
Selections in Colorado in lieu of mineral 
lands in sections 16 and 36; circular pro- 
VISIONS 252i on’. couwwedacdecneconaset cecuseekt 696 


Scrip. 
See Private Claim. 
Valentine, not locatable within the cor- 


porate limits of a city or town site.......-- 382 
Right to locate Valentine scrip on lake 
front in Chicago ras judicata ...-....--..---- 382 


Applicant for, under the act of 1858 mnst 
show himself to be the legal representative 
of the contirmee ......2-...... 022.22. e eee 570 
Sioux half-breed may be reissned in 
smaller denomination at any time prior to 
location...... Skies haha Oe ahaa ae alias eel ear 695 


Secretary of the Interior. 
See Land Department. 


Settlement. 


The hasis of pre-emption.......----...--- 274 
Should give nutice of the settler’sclaim.. 372 
On segregated land confers no right of 


PLC-OCMpPtion. 5. < us. perelese te ces haseero ies 289 
On appropriated tract no basis for claim 

to adjoining unappropriated land .....-. . 289 
Not effective if made on land covered by 

AM ONUlycisseusieour ee aeneecveese ee 147, 238 
Through forcible intrusion confers no 

PIZOS . cute Ganteaadwores decors teens acneees 3747 
Claim of a pre-emptor who has exhausted 

his right, of no AVall . scceu cesses sd ccuccesecs 16 
Under contract with supposed owner not 

TTOSPAdS ver sce ce eoudus beset ents esawuds 238 
No new act of, required of one on land at 

the date of its becoming subject to......--.. 249 
Priority of, considered as between two 

settlers on appropriated land ....... 147, 238,358 
On school lands before survey .........-- 14 
On restored railroad lands under act of 

Jantary 13, 188). ccnwccseneescsseseccoete ss 165 


Of homesteader is protected as against 
later settlers for three months only, after 
which period thenext settler in point of time, 
who has complied with the law, is entitled 
EO PTIOVIUY visscns tse se eeseeesasscese se tecves 624 

The notice given by, and improvement 
confined tothe quarter section defined by the 


PUDbliC SUTVCY .. ser seeces secssevarveesues 141, 555 
Purchase of improvements equivalent to 
MIMS sy cus wi Getucawens areinetipea euisie's 238 


‘Soldier’s Homestead. 
See Homestead. 


States and Territories. 
See School Land, Swamp Land. 
Territorial school indemnity selections re- 
serve the land covered thereby .......-..-- 216 


The States of California and Nevada al- 
lowed to take double minimum land in satis- 


faction of the Agricultural College grant .. 543: 
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The act of 1857 allowing 5 per cent. to the 
States on sales of former Indian lands only 

applicable to the States then in the Union. 712 
The declaration common to the acts ad- 
mitting the States that ‘‘ al] laws not locally 
inapplicable shall have the same force and 
effect within that State asin the other States 
of the Union” does not enlarge a specific 


The payment of the 5 per cent. to Kan- 
sas was limited to sales of public lands, and 
cannot be allowed on sale of Indian trust 
PANGS 2 wear to keoen couse chase ets 712 


Statutes. 


Should be closely followed. -............ 91 
Must be interpreted according to the in- 
tent and meaning and not always according 
to the letter ..............<-« 
Whether mandatory or madleacbory: how de- 
GETIMINOG = 2a ase ue ews Pages Cesewoesed aces TL 
When remedial should be construed liber- 
ally eens Serre STP T eT eT eee ee .. 617 
Title of an act may be considered in con- 
SUVUCHON 55 ios sea cdecccces toweewecee OL 
Words or phrases repustant to other 
words or phrases that clearly express the 
intent and meaning of the statute should be 


rejected as surplusage...... bs esas ass . 541 
In pari materia are to be construed to- 
POUNSE nye uae Vonwaenseebs bus awe ns abe ieee 570 


In legal parlance the singular embraces 
the plural, and the plural the singular. .549, 617 
The words ‘‘homestead laws *' construed 


as a generic term...-.--.--..--- : 
To reach the pags purpose: of ‘‘and ” 
is construed “or” ...--22..--2eceee eee eee gl 
And” and ae convertible terms, as 
the sense of the statute may require -.-... 5, 20 


Contemporaneous and uniform executive — 
construction conclusive .124, 137, 468, 531, 575, 617 
Rights acquired under departmental con- 


struction of, not disturbed..:....... 167, 261,380 - 
Rights conferred by, not defeated by de- 

partmental regulations ............-- «+... 429 

Survey. | 
Under government, a tract may be identi- 

Hed Dy QUANbILY.< cssncccwes ews chacsunwewen 98 
Date of, fixed by approval.......-....-..- 415 
Fractional sections to fall on west side of 

TOWNS 2c dass seceded acute deciessincoeeees 17 


‘*High-water mark,” how determined ... 483 
‘Subdivision of sections; circular provis- 
699 

Metes and bounds generally eunidlualre:: . 98 
Extension of, for the adjustment of con- 
Micting CMIMS ‘so siceswewsesessskaee estes wake 369 
Of former lake bed. iteceretels eUe 
Of public land not delayed on account of 
indefinite Indian claim..........-.......... 557 
Suspension of township plat....... 540 
Payment of increased rates not authorized 
except on conclusive showing of the plat 
and field-notes ...........-....- Pe 668 
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The price fixed for the original survey of 
exterior lines should “be allowed for retrac- 
ing and re-establishing such lines if the con- 
tract authorizes such work, but fixes no 
price therefor....-....-----+----++-+s- teense 


Swamp Land. . 


Plan of adjustment may be varied by the 
Secretary of the Iuterior........-.... 31, 236, 514 
Distinguished from ‘' lands subject to pe- 


TIODIGAL-OVETNOW ” cocepcedentweeseuasesees's 87 
Effect of Secretary's adjudication..-... 31, 300 
Selections of, subject to contest....--.-.. 31 
In conflict with settlement claim......... 99 


The Commissioner of the General Land 
Office to determine whether the evidence as 
tothe character of the land is satisfactory... 236 

Character of land to be clearly estab- 


Field-notes of survey not conclusivé ex- 
«cept wheu showing the character of each 


smallest lega] subdivision.............--.-- 681 
On claim for indemnity the a’leged basis 
‘may be re-examined in the field.........-.. 236 


Basis for indemnity must appear to be 
land of the character granted.............. 
_ Indemnity dependent upon the date of the 
TAU (Ld.)oecosa tcceeeee ces Slee Sosceewe ce 464 
Until the governor is invested with an- 
thority to consent to the adjustment of the 
grant in accordance with principles hereto- 
fore adopted by the Department, no further 
action can be taken on the claim of the 


State (Axi) cess peas rieecewend secdseansees 636 
Adjudication under the fifth clause of sec- 
‘tion 2488, R.8., final (Cal.).............-.--- 37 


The return of the surveyor-general under 
. the first clause of section 2488 conclusive, 
except in case of fraud or mistake (Cal.}.-. 
The State (La.) is entitled to indemnity 
for lands sold between March 2, 1849, and 
September 28, 1850... 22.22. eee ee eee ene 
Election of the State (La.) to rely on the 
field-notes accepted as basis of adjustment. 598 
Lands returned as swamp and overflowed 
without the words ‘‘ made unfit thereby for 
Oultivation”” Chee) vcsscscncsscéeuen Saiewou neds 514 
If there is doubt as to the character of 
the land, the decision must be against the 
PTANUOS tacedesceteaccdedeceneuscesesedesus 
State may submit proof in the absence of 
agreement to aecept the field-notes as the 
basis of adjustment............--...--.--4. 
The act of 1849 not merged in the later 
act 514 
The acts of 1849 and 1850, present grants. 514 
Selections confirmed by the act of March 


99 


pemseftewmeoewraet vate ee ceaenree ete tee ewer ert towers 


Under adjustment by field-notes the char- 
acter of the land must be clearly apparent.514, 
636 

Field-notes of survey made after the grant 

presumed to show whether the land is sub- 

ject thereto. Nosuch presumption attends 
survey made before the grant (La.)}..... 514, 636 
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Claim for lands acquired from the Mille . 
Lac Indians by the treaty of 1864 (Minn.).. 102 
Certification of, not disturbed except on 
showing of fraud or mistake, or alleged 
priority of right (Oreg.)......--...---..-. 31, 300 
State (Oreg.) to show cause why certifica- 
tion procured yous fraud should not be 


SOU GS1IOG tincscedascesksd dees oe seue ee eoeees 374 
Investigation as to manner of procuring 

certification authorized ..........--.-.+- 300, 374 
Circular of Pee: 13, 1886.---...----- 279 

Timber Culture. 

See Application, Entry, Final Proof. 
Must show good reason in case of failure 

to comply with the law ...........-.....-45 363 
The heirs of a deceased entryman must 

show compliance with the law...-.- awameen 398 
That the natural growth of timber is re- 

stricted by annual fires does not render the 

section containing aug growth subject to 

OUGLY aes ese wwe wes cmar ees dkee pues scene kre’ 689 
Sowing tiee seeds broadcast not in com- 

pliance with law 2.2... 2<c.5scsese8. 25.25.00 8 
Method of cultivation varies with the Io: 

GRIEG you edins Seca ses cede veeu ee 9 
Cultivation must sbow good faith...... 40, 329 
Pendency of a contest no excuse tor fail- 

ure to comply with the law ......-.-....--. 104 
The act of 1878 extended rights secured 

under the former acts.........-------eeenne 233 
Rights acquired under former rulings as to 

the character of land subject to entry not 

disturbed . ones scaccectdeuccsececcee wees 261, 689 
Compliance with law must be shown pend- 

ing application for amendment............. 349 
Planting should be done when the ground 

is in proper condition ............---------- 363 

Fimber and Stone Act. 

Right to purchase complete on proof and 

PAVMENE. «.-.ooi6 oe ese coerce senne a tec4se eee ss 38 
The right of entry being acquired may 

be completed by the heirs of the entryman. 38 
Tender held equivalent to payment.....- 38 


Limited to certain States and Territories. 129 
Right under, not allowed to defeat or im- 


pair prior valid pre-emption claim.......... 366 
Applicant uuder, may attack subsisting 
pre-emption claim.......... tide setae ate Sea 366 
Timber Trespass. 
Circular of August 5, 1886.....--......-.. 129 
The Department is autborized to receive 
the amount found due on account of depre- 
DAMON snk dann uaanicew caida nade Sev tesa wecewean 240 


General powers of tbe Department even 
with respect to the public land extends to 
the protection of the timber growing thereon 240 

Dnty of special agents in determining 
amounts due for... 2.2. -e nce ce nee e rome nen nes 

* Boxing” pine trees for tbe purpose of 
securing turpentine is an indictable offense 389 

Not excused by homestead entry..-...... 389 
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Railroad company not liable for, on se- 
lected lands the title to which appears to 
be in said company ...-...---sccsseccencnes 511 


Township Piat. 


See Survey. 


Town Site. 


The actual settler upon a lot has the pre- 
ferred right of purchase ......-.-.-.-..---- 56 

An actual settler upon one lot may pur- 
chase an additional lot upon which he has _ 
improvements....-. Ss dde duane cideneatcewee 56 

Informal settlement subsequently aban- 
doned does not reserve land from homestead 


GHEY vescn: veeakeusiessecsutesssextececncet 180 
Rights of, not reserved in mineral pat- 
OUbsssvies a svereesenticws pdévieeaageaRee™ 193, 256 


Settlers in conflict with mining claim.... 131 
Cireular of July 9, 1886 (approved Novem- 
ber 5,1886), as to manner of acquiring title 
LO au die seaceascnbSuneutcesdeeeesooeeshwoceay 265 
Location of, under State laws, on land tem- 
porarily appropriated, isa bar to subsequent 
homestead entry «.--..cceevcnncnvenencucces 475 


W aiver. 
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See Appeal, Contest, Final Proof, Preference 
Right, Ratlroad Grant. 


Warrant. 
See Scrip. 
Military bounty, not certified in advance 
of offer to locate ...-..eeeeereare Sanmwagece 178 


Location inadvertently noted constitutes 

no appropriation of the land covered thereby 202 
Claims allowed by Virginia prior to March 

1, 1852, entitled to recognition without re- 

spect to the time when the warrant issned. 531 
Certain lands reserved for location of 


Virgina GCrip soci ve dicwsunce sc ccevnsscounse 531 
The act of 1852 as construed by the act of 
June 22, 1860....2. neeen nes Sevcunoeeresdoas 53 


Water Right. 


Not necessarily in conflict with mill-site 


Acquired by priority of appropriation, and 
protected under sections 2339 and 2340, R.S. 190 
Not patentable as such.....-----.eeeceees 190 


